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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 





EASTERN DIVISION 


Name District Address 
WALTER Li. SMALL occ. cciccsccooss, deatpactyoacsuaeness Or rgc) Oem are mea wore Lizabeth City. 
ND VARIN Dg aos decisis c sn teccs endo ates bieddiosss s BD OCCOML woman rn ed An, Rocky Mount. 
G: Ey, DED Y ETT eel achdaeecedeeaane RENE $1) bo cee Rn ae mene eine Jackson. 

BP, A. DANIELS........0000.. seule aadin seine canneedeaeuaiive Ee UIT L aacemencte tices Iectocuuseuses Goldsboro. 
J PAU. FP REIZABE CE ccc re a Te eet | ip h ci 8 a Enea ere Rn ey van ae ee Snow Hill. 
Henry A. GRADY... sip pisdinaniuaahiaaunvenapane meses LoL Wink mish ecinaiduiehevtulteceat Clinton, 
NYG. EA RRIS iso Sec tenmuseaeseiees Soedasleee eet ascas SEV CU saclonteicnessweaneceguees Raleigh. 

I. A. CRANMER...........00cceee wureesbisecdes Opesueae svat REL esawacee acter seeusdoetined: Southport. 
N. A. SINCLAIR... ..cccccccosescescaeers eicatca tes ccub te ON TIE sis sing da teadsnateterearendivod Fayetteville. 
Ws Ay DBVINS decid ee ae ANE re ee OIL ice svcgeectuceassenesiestee Oxford. 


SPECIAL JUDGES 


CLAYTON « MOORE is scsiiecaunresvceascieness sade stnavasiaidh indiiiensa instante sR cet ces Williamston. 
Oa Yo OE Eases te cesta en inh Set vet ase aoa poate Vicente ine ba ope Kinston. 


WESTERN DIVISION 


JOHN H, CLEMENT........cccccccees pata ieee MEAG VEN Ely chk desing seen .. Winston-Salem. 
HL. HOYLE SINK oiiiiserecsevvest sates tewoenainnuatsancee PENVOL EU 05s Aescotmecticacduees Lexington. 

Ax Me STACK sisccacsecsnces suaeccwan heavens baotescee PETIT CCOD UU cnccsveileek Monroe. 

AWS VEC. PEARDIN Go scien colt vents sua ecaneeteeehe POUTTEENEN: eisciiocsnesilecinn Charlotte. 
JOHN M. OGLESBY............ iaeeanavesabues so ce VOOTIE Ms eeccnceenuk caste tes Coneord. 
WILSON <“WARLIOR cited orieatcnineons SINLEOT CMcciereaseleuteese Newton. 

A LS @ ea (2) ing 6p ee Pica posure retouee geen socuttes Seventeenth... cee Wilkesboro. 
MICHAEL SCHENCK............. Sass Net tee Tenens re NLeCHUN aciasisae tives Hendersonville. 
P. A. McE3rovy............ Siesiaatee Siaissicllen toate NIN GOGH ED visas ceevastoovecsoues Marshall. 
WALTER BF. MOORE............ccscsccsssccovscccccsecsenaes PEW OD IGE Heie des caseate ees Sylva. 


SPECIAL JUDGES 
CAMERON F. MAcRAE.......... dads aed tna odaneuite aaste ta Maicckaukospactcte datas tameceatensatn Asheville. 
JOHN H. HAarwoob......... desatshestetoscheaeecaione tas Sh cee Me Rec agers es 1 keene a Bryson City. 


EMERGENCY JUDGE 
THos. J. SHAW......... palaees a odtciash cae ee oe aia: NGS A Huet naan a eceaalca deuce ts stance. Greensboro. 





SOLICITORS 


EASTERN DIVISION 


Vame District Address 
HIERBERT RR. LEARY.........ccc:sccvecvescarseceeetscesers TEVES Cestoasdars ter aasomdecieenee Edenton. 
DONNELL GUGEIA Mi iesissiienednnne ak BO COU Chala chu meine Dudas ae Tarboro. 

Bee Ts (PARE PRY wiciniasrcteihovveradetiracntereeeesan eee ft Bd a én renee ere Coane Henderson. 
CLAWSON Li. WILLIAMS vii.ccccsscccssvesescsestacess OMA. cc jareutcsarsncweaneds Sanford. 

Ty Ms. ATARI ccs ec oncnicemcn ain sauanpbawtenstce sevucieen POLE ices wissauprectacosres out Greenville. 
JAMES A. POWERS........ccceccccceecnescceecseeeeeeees BENE cseartccaueiea arte Kinston. 

J. C. LIttte........ stots ack acne de miahiseeeneeheaaiiaent SO VENT Miers Gucci ues Raleigh. 

VY OO DIS. IS Bis UNE csi pare tenet on tdvtcevieateegnadunsis PUG e7 crs vsceseatctuteeietawess Wilmington. 
Ine = ram, 008, G04 6 dy ene re eee oN TR ee INE occ iscece ase toaneees ts Lumberton. 
W. B. UMSTEAD.......0..ccccceeseees SusschdeaSivctee motes di fe':) ch la ear enremnet rere eer reee Durham. 


WESTERN DIVISION 


CABEYLE FRIGGIN Sis. 54 Gui ceecnniennsiansens s PIOVOTILN: cuca sierechnnas Sparta. 

(pnO- Ay. SOU NCE wae mmeaes TWO Civics ceasisvanns sesteeeaneee(TLCCNSDOLO, 

By Dy SPEIRS og scceiccenve: s olbisteae cased saleualesecca ie tie Thirteenth... eee Rockingham. 
JOTLN Gi CARPENTER iciicsivcscsaceesiveehaccsusniiexes POUrteeChUiociwieradisannds Gastonia. 

DATES: “Nes ING cain veteednlenae tae wnk endavaaeuannecead eames Fifteenth.............. eaves Statesville. 

L. SPURGEON SPURLING siiccscccsscvecccessccecsesseoes SEXCGONT Hacsietsdeee tain Lenoir. 

JNO. es GON SH sconieaanciacs ie aicieiee Rees Seventeenth... N. Wilkesboro. 
ago WV ee ER So <a) Ihe ccanyevocveuncaumsteuaunencletiacvmncvenaes PUISUUCOH Uc ciiterntnacices Marion. 

Lig: Vg NEE BS capa hap coud Neh unas kina e asleep eSiht NITE COCOII Gio cecisscccaies Asheville. 
DOTEN ANE PAQUET frridncs eu tttienavcassniicreditateds UW OTTO EH secu scterserdocindesens Waynesville. 


LICENSED ATTORNEYS 


SPRING TERA, 1931. 


License to practice law has been issued by the Supreme Court at the Spring 
Term, 1951, to the following: 


BARRETT. VW 1ELiAw. CLEMEN Ts iianseideausaseavieesensdieiaupnwatisaiewenapeaore Carthage. 
DAN TIERS, de PRONE AG 1G VANS 57 2304 acuvadsauossiosnawneis eeu aekeaavacantuaiminacemkares Asheville, 
BANTER VWAELETAM 20 AR RDB peeietucpoiestevisa sie whiastnarsencasdvendtnaheeten Wilmington. 
PAM S LGR Eis PER GR ae leact ge eatraaalican bun beers tvciua ncn eeOeee eu eesioe ee aae Crouse. 
BILMINGS. ROBERT’ BRU CRs vicdiecseiecvsilaiscebasaocnsl cas eauverenta Pessedeucasccaces Durham. 
BLACKMORE, WILLIE FRANKLIN. iccsceccccccssccesececsenecrtrscesttacsessecessssee WAPSAW, 

bb Oy. JA Dik PME D8 228 (2 2 ee Bunn. 
BRADLEY, WILLIAM CHENBY 4s sisccsecscnsiadenversdvacéacieorseateuavcedvinesvongeed Greensboro. 
BROWN: TIARRY BARBER scpscsucscsetancacovece sacs seeanes waaiedaans Gon Suidebinswiesia Washington. 
BURGESS, “CIO AS AAT BTON i cotlarauhcusasiadendeaucdidnveievragiidsinebedavacsaakeun Rocky Mount. 
CARTES 5. POE WNW TAN ects eta ecarl rca sarcencteitarhdsnecunosstnai dts aevieoasdeeertak& xreensboro. 
COTTEN  AOBERT A TON Zc isiecsovsaiccerucsuvar vans ache iereys ea iain a uscameneoe Corinth. 
COVINGTON VEAT TER IS BMT PS lnc nessoivalasins tinsuluntdaat anateucadtincsaniedianeaned Rockingham. 
CRAWFORD: IRVIN: COOPER ii iscsiophitssactyicdencewyoselsctadivesidenesvalciauenveiwsee: la. 

CURRIE, TVA TENG. AIGA i bectevscadiundioaletitortentivaitends seamuncueer matic medies Fayetteville. 
PVA IS BLOM? VV N chigjcasvsonncsrcninints doen vedelinad teouhinedauae hacd purine ends ATarion, 

LEN ON WW RIGIIE TR ROT sass scibaivat icin Asaccieerion nl eomianaderaetbenielas aca Raleigh. 
by PAN 01) © Ga Oh ee ee Middlesex. 
FRINK. DAMUEL (EN GA MIN vivcissusersivesscucvadsdcdouomrantisesnaetetanmd ican: Southport. 
GFOLD, THOMAS JACKSON, JRisssccsrsssccsssoscssssscssccssecesssssvepeventsesrsensaceees High Point. 
GREEN CCR AROS IPA TDR S ON ahacks ccna iednrad ciaelacesciva tandrveee eeatekvensckes Youngsville. 
COREE Bi) ACR SON 5-6) Ch censcaiia ganas bandera elcovecstusreusumncstpaed lal fa iabesenclericens ances Whiteville 
HAMPTON, PARES: G WALT BY yiicessacdescorivioistnassvars cceathe se ebcaervaceveeedes Raleigh. 
TAA. VTE LEA (AE RER Bick cass sunnan ducsiiugssusen’resnamsternusedrasrsecualaoenivaeateecan Weaverville. 
ELM NR Leh 1 NEON DB. Lasalevatscuvercuadaraie teen bore tonal hx de gescaneesaveveataetedend Gre Hickory. 
TIINSILAW, CLARENCE PRESTON ...0.scccsccscicssscvvesaveccscssvvevececcsssnsescacsaen Chapel Hill. 
UOT NSO CON AN EGY scouts cashier ieriinatvronusa entrees ieee deneecns (zreensboro. 
JONES, LINWOOD THOMAS .......c:0cccccscssecceccssterecesenetoucucecccustovscsacesecoees Nashville, 
IS PEL OGG.- NLARTIN,. a) Rossisescdivssascicrvassis oo cortiuvoriuasasettadertsaiBaialivasevoon Sunbury, 
INN TROD 4g TIN IN iiss oacs Sedna dcoatoiawd ree dian eataabbboenaed ceva asundiee Ue ncaa: Iilkin. 
ISTRE SS ROT PER DRO IN sy irceruieitlsuiies3itcaidite Cicd urs, biestelboiddh edniahasariwelesauleesenrie Salisbury. 

M9 De Gare a tai 2 (00 Pe ©1052): 15 ge Ae te Oo ee IV Durham, 
MCCRACKEN. “CICERO AICATPERS 4) Bisel civaccccrsiedesededcovineaddocscevterese Fairview. 
MCINTURFF. MRS. LUCILLE CHRISTIAN ..cccsccccccccccccccccsceressesscceccesseuss West Asheville. 
SECIEEN WAN, TVA LT ACH ss ieierssnveueiaisona ivr ia vea die veanliaie eat via week Chapel Hill. 
NUCHGBON, TERUG ETS sR ceshiaitasiscienaddacslelaincsussncuunisheduvieeudnl avaacssncteene eet toees Raleigh. 
MALLARD, RAYMOND BOWDEN )L.....cccccccsccccccscsssccesssssececscecetacsecseecsvcesees Whiteville. 
AITALONE, WEX SMATHERS.........ccccccsceeseees ee rere Ses cuahaneiva taadaattatine Asheville. 
MEEKINS, BENJAMIN FRANKELIN.....cccsccssccsssesssccssscssersccstesssssssereseese Washington. 
INAS CE. d AMES. EU PER TP ionvscice. acenesetiissinwiudeasren Eeesaeie neu reeis wt umberton. 
PEARSON, ROBERT RANDOLPH ......cccccecccssseccscseccenssseaee Sdcdth aaa Durham, 
PETREE. WALTER GARFIELD....... Saat ened dtstetinte exer teevlasulcteciaes cdagodite hibsia Danbury. 
PRITCHARD, CLARENCE HUBERT....... eer enmtageenl seeubaseteneiencen woe dolizabeth City. 
REAVES, ALBERT ALSTON... eT Tee wadnpvnnaies ee cata .. Flamlet. 
NEES, HENRY RBENEZER... cece ceeeee seeanhs yelbtitaseeatiedetas errr sale la ede L.ineolnton. 


vi 


LICENSED ATTORNEYS. i 








ROSS CLARENCE AL ERED cis iispetisdisecvecttvantenrahietateni oneness Bessemer City. 
SatntT-AMAND, “CLAUDE oO MILIN> a) Riss vessucrrieeessesvasevreaassmautareecoopnns Wilmington. 
SAW VER. BAS: Mr eceapevsss cartes calizaceubneeotaa ie aetaionsonrstesqcsmecasediataes: Durham. 

SOE BTD Ps BAB ocavasesnss coon toc an tacts cnereaic opacwen stad oo sawesseatp voadineen aauuenetean Chapel Hill. 
COTE. Ei TROY wessneserviiecitioawtonvieecaecnns nade Mesias tasoundecats Washington. 
SCURRY: CLAUDE SPARE MA Nexieiir ene Meine Memes Durham. 

SM ETE: EDWIN CUUIT ON csissaseyicicisvarpanstearticinve tadletes Giovige ds tenenntnasien ail Rocky Mount. 
SMITE SOBER iW 5,iiccudaeasectcane desma csbieod torcnteaatauiavamsbadweseares eee Asheville. 
Sar PPO MAG CARES I ie ireitesapaduinre otiuaradiraoraneeennavreast Asheville. 
SPIPRS.. VV DELLA Se IN ST Bi ics otecdves coesaias costs wanna ster teastee mere wensnune ede Rocky Mount. 
od is Sad 6 6 MRE OO) pl D) Dee eRe nr EE Pe Pe BOE cece Eee eee ne Raleigh. 
STOTT. WAILETAM: VW TUE ARD vavvivnnrecntavnsvccisnate cicsseaavawauss et ceen ens eons Bailey. 

PO WINN A Sad sees edi ch dato eared cudevnd iaanun eaduus ce Dameoudsedou ct enseaeunestyens Wilkesboro. 
'THOMPSON,: GEORGE: BUTLER sé ccsceicaviiicasdonctets sivensdendscreevieeoncisiededstee Southport. 
YORKY. “VW IDETA M -CARBON ms scleviivcnssveceunnniiatadeeseian dae sesiwiorateieatenans teaxkeses Asheboro. 


COMITY APPLICANTS 


CALVERT, CHARLES B. (from Maryland)... ceccceecseeeeeeeneeenes Durham. 
PGACK,. Ets WV. GE POM  CINIO ) a cicscleresesca scan eoeuwicdearenects tosubnaaiyapencnecan Durham. 
HERACK, i. CLAUDE: (LY OM TOW.) sscuisesiscsauaismrvieecncusnnecvvaeagyaucedeades Durham. 
ALILEERS J USTEN (TPOM: California ) vcisccalesnievicerevissadiavactncssghanmaseniets Durham. 


CALL OF CALENDAR IN SUPREME COURT. 
FaLu TERM, 1931. 


(Showing when records and briefs must be filed) 


The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year. The examination of 
applicants for license to practice law takes place one week before the first 
Monday in each term. 


FIRST DISTRICT appeals will be called Tuesday, 1 September, 1931. 
Appeals must be docketed by 10 A. M. Tuesday, 18 August. 
Appellant’s brief must be filed by noon of 22 August. 

Appellee’s brief must be filed by noon of 29 August. 


SECOND DISTRICT appeals will be called Tuesday, 8 September. 
Appeals must be docketed by 10 A. M. Tuesday, 25 August. 
Appellant’s brief must be filed by noon of 29 August. 

Appellee’s brief must be filed by noon of 5 September. 


THIRD-FOURTH DISTRICTS will be called Tuesday, 15 September. 
Appeals must be docketed by 10 A. M. Tuesday, 1 September. 
Appellant’s brief must be filed by noon of 5 September. 

Appellee’s brief must be filed by noon of 12 September. 


FIFTH DISTRICT appeals will be called Tuesday, 22 September. 
Appeals must be docketed by 10 A. M. Tuesday, 8 September. 
AppeHant’s brief must be filed by noon of 12 September, 

Appellee’s brief must be filed by noon of 19 September. 


SIXTH DISTRICT appeals will be called Tuesday, 29 September. 
Appeals must be docketed by 10 A. M. Tuesday, 15 September. 
Appellant’s brief must be filed by noon of 19 September. 

Appellee’s brief must be filed by noon of 26 September. 


SEVENTH DISTRICT appeals will be called Tuesday, 6 October. 
Appeals must be docketed by 10 A. M. Tuesday, 22 September. 
Appellant’s brief must be filed by noon of 26 September. 
Appellee’s brief must be filed by noon of 3 October. 


EIGHTH-NINTH DISTRICTS appeals will be called Tuesday, 13 October. 
Appeals must be docketed by 10 A. M. Tuesday, 29 September. 

Appellant’s brief must be filed by noon of 3 October. 

Appellee’s brief must be filed by noon of 10 October. 


TENTH DISTRICT appeals will be called Tuesday, 20 October. 
Appeals must be docketed by 10 A. M. Tuesday, 6 October. 
Appellant’s brief must be filed by noon of 10 October. 
AppeHee’s brief must be filed by noon of 17 October. 


ELEVENTH DISTRICT appeals will be called Tuesday, 27 October. 
Appeals must be docketed by 10 A. M. Tuesday, 15 October. 
Appellant’s brief must be filed by noon of 17 October. 

Appellee’s brief must be filed by noon of 24 October. 


Vili 


ix CALL OF CALENDAR IN SUPREME COURT. 


TWELFTH DISTRICT appeals will be called Tuesday, 38 November, 
Appeals must be docketed by 10 A. M. Tuesday, 20 October, 
Appellant’s brief must be filed by noon of 24 October, 

Appellee’s brief must be filed by noon of 51 October. 


THIRTEENTH DISTRICT appeals will be called Tuesday, 10 November. 
Appeals must be docketed by 10 A. M. Tuesday, 27 October. 

Appellant's brief must be filed by neon of 31 October. 

Appellee’s brief must be filed by noon of T November. 


FOURTEENTH DISTRICT appeals will be called Tuesday, 17 November. 
Appeals must be docketed by 10 A, M. Tuesday, 5 November. 

Appellant’s brief must be filed by noon 7 November. 

Appellee’s brief must be filed by noon 14 November. 


FIFPTEENTH-SIXTEENTH DISTRICTS will be called Tuesday, 24 November. 
Appeals must be doecketed by 10 A. M. Tuesday, 10 November. 

Appellant’s brief must be filed by noon 14 November. 

Appellee’s brief must be filed by noon 21 November. 


SEVENTEENTH-EIGHTEENTH DISTRICTS will be called Tuesday, 1 De- 
cember. 

Appeals must be docketed by 10 A. M. Tuesday, 17 November. 

Appellant’s brief must be filed by noon 21 November. 

Appellee’s brief must be filed by hoon 20 November. 


NINETEENTH DISTRICT appeals will be called Tuesday, 8 December. 
Appeals must be docketed by 10 A. M. Tuesday, 24 November. 
Appellant’s brief must be filed by noon 28 November, 

Appellee’s brief must be filed by neon 5 December. 


TWENTIETH DISTRICT appeals will be called Tuesday, 15 December. 
Appeals must be docketed by 10 A. MI. Tuesday, 1 December. 

Appellant’s brief must be filed by noon of 5 December. 

Appellee’s brief must be filed by noon of 12 December. 


SUPERIOR COURTS, FALL TERM, 1931 


The parenthesis numerals following the date of a term indicate the 
number of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICIAL 





EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 


Fall Term, 1931—Judge Frizzelle. 
Beaufort—July 275: Oct. df (2): Nov. 283 
Dee. 21F. 
Prare—Cet, 2a 
Gates—aAug. 3: Dec. 14. 
Perquimans-—Nov. 2, 
Crurrituck—Sept. 7. 
Tvrrett—Dec, 21 (A). 
Chowan—Sept. i4; Dec. 7. 
Pasaquotank—Sept. 217; Oct. 12r (A) 
(2): Nov. 9 (2), 
Camden—Sevot 2S, 
Hryrde—oOct. 19, 








SECOND JUDICIAL DISTRICT 

Fall Term, 3£51—Judge Grady. 

Washington—July 13: Oct. 267. 

Nash-—-Aug. 24%: Oct. 127; Nov. 
Lec. 77. 

Wilson 
Dic 21. 

Edgecombe 
Lip. (23% 

\iartin—Sept. 21 (2)3 Nov. 237 (A) (2); 
Dec. 14, 


30%; 





Sept. 72 Och Bri NOV. 27 (275 


Sept. 14: Oct. 197; Nov. 





THIRD JUDICIAL DISTRICT 


Fall Term, 1931—Judge Harris. 
Hertford—July 27*; Oct. 19*; Oct. 26f; 

Nov. BOT (A). 
Northampron—aAug. 3; 

Nov. 2 (2). 
Halifax—Aug. 17 (2); Oct. 5% (A) (2); 


Sept. Tt (A); 


Oct. 26* (Al: Nov. 80 (2). 
Bertie—Aug. 31; Nov. 16 (2), 
Warren—Sept. 21 (2). 





Vance—Oct. 5*; Oct. 127. 


FOURTH JUDICIAL DISTRICT 


Fali Term, 1931-——Judge Cranmer. 


Lee—July 20 (2); Sept. 21+; Nov. 2; 
Nov. 77, 

Chatham—aAusg. 8f (2); Oct. 26. 

Johnston—aAug. 17"; Sept. 28f (2); 


Dee. 14 (2). 
Warne—aAug 24; 
(2), NWov-30 (ZY. 
Harnett—Sent. 7*; Sept. 217 
of tad 42s Noy, TE" C2), 


(A); Oct. 


FIFTH JUDICIAL DISTRICT 


Fall Term, 1931-—Judge Sinclair. 

Pitt—-Aug. 247; Aug. 31; Sept. 14; 
Sept. 287: Oct. 267; Nov. 2; Nov. 16 (A); 
Nov. 287 (A). 


Aug. $1t; Oct. 12¢_ 





Craven—Sept. 7*; Oct. it (2); Nov 
237 (2), 

Jones—Sept. 21. 

Carteret—Oct. 19; Dec. T7. 

Pamlico—Noy 9$ (2). 

Greene—Dec. 14. 

SIXTH JUDICIAL DISTRICT 

Fall Term, 1931—Judge Devin. 

Duplin—July 137%; Aug. 81+ (2); Oct. 
db*; Dec. 7; Dec, 147. 

Onslow—July 207; Oct. 12; Nov. 27 


Nov. 23t (2). 


Sampson—aAug. 10 (2); Sept. 14¢ (2); 
Oet. 267; Dec: i? CA}: 

Lenotr—aAug. 24*; Sept. 28t: Oct. 19; 
Nov. 9f (2); Dec. 14* ¢€A). 

SEVENTH JUDICIAL DISTRICT 


Fall Term, 1931—Judge Small. 


Wake—July 18*; Sept. 14*; Sept. 21 
(23> Get... bFe. -Oete 12%: (Oat, 267 (295 


Nov. §*; Nov. 30fT ¢ 
Franklin—Aug. 31 
Loy Ley. 


2): Dee. 14* (2). 
y (2); Oct. 19*; Nov. 


EIGHTH JUDICIAL DISTRICT 


Fall Term, 1931—Judge Barnhill. 
New Hanover— July 27%; Sept. 
Sept, 2lyt Oet.. 19h (233. Nov. Lar; 
7¥ (2). 
Columbus—<Aug. 24 (2): Nov. 287 (2). 
Brunswiek—Sept. ff; Oct. 5. 
Pencdler—Sept. 28; Nov. 27 (2). 


14*; 
Dec. 


NINTH JUDICIAL DISTRICT 


Fall Term, $931—Judge Midyette. 
Robeson—July 13%: Sept. (2) 
12*: Oet. 194; Nov. 9*; Dec. Tt €2); Dec. 
ZI 
Bladen—Aug. 107: Sept. 
Hoke—aAug. 24; Nov. 16. 
Cumberland—Aug 31%; 
Oet. 267 (2): Nov. 28%. 


iT 
21%. 


Sept. 287 


TENTH JUDICIAL DISTRICT 
Fall Term, 1931—Judge Daniels. 





Durham—July 20*; Sept. 7* (A); Sept. 
147 (A); Sept. 217 (2); Oct. 12*; Oct. 
26% CA): Nov; 2f €2); Dec. 1%. 


Granville—July 27: -Oct.. 267: Nov. 16 


(2). 


Alamance—Aug. 3+; Aug. 17; Sept. if 


(2) Now. 167 CA) (2)5 ove. 20%. 
Person—Aug. 10; Oct. 19. 
Orange—Aug. 24; Aug. 31; Oct. Sf; 


Dee. 14. 


ppp nt 


COURT CALENDAR. xi 








WESTERN DIVISION 





ELEVENTH JUDICIAL DISTRICT 


Fall Term, '931—Judge Oglesby. 
Surry—July 13 (A) (2); Oct. 26 (2). 





Ashe—July 137 (2); Oct. 19*. 
Forsyth—July 27* (2); Sepr. 14 (2); 
Oct. 5 (2); Nov. 9* (2); Nov. 2387 (A) 


G20 Dee. 7F CA): C28, 
Rockingham—Aug. 106* 

Nov. 30. 
Alleghany—Sept. 28. 
Caswell—Oct. 19*; Dee. 7. 


TWELFTH JUDICIAL DISTRICT 


Fall Term, 1931—Judge Warlick. 

Stokes—July 6*; July 137; Oct. 
Oet. 2G6F. 

Guilford—July 13* (A}; Aug 3%; Aug. 
LO? (2)s Ave. Bly (2);-Sept, 21% 42)5 Oct, 
oF  02)4: Oet. 26" iA) WON. Se. (27) NOY 
16*:; Nov. 23¢ (A) (2); Dec. Tt (2); Dec. 
21*, 

Davidson—July 207 (2); Aug. 24%; 
Sept. 1l4t; Oct. of (A) (€2)3 Nov. 23 (2). 


19*; 





THIRTEENTH JUDICIAL DISTRICT 


Fall Term, 1$831—Judge Finley. 
Stanly—July 13; Oct. 121; Nov. 28. 
Richmond—July 207; July 27*; Sept. 

TT; Oct. 5%; Nov. 2387 (A). 

Union—aAug. 3*; Aug, 247 (2); Oct. 19; 

Oct 2EF. 
Moore—Aug. 

(A); Dec. 14f. 
Anson—Sept. 14+; Sept. 28*; Nov. 167. 
Scotland—Nov. 2+; Nov. 30 (2). 


1l7*; Sept. 21+; Sept. 287 


FOURTEENTH JUDICIAL DISTRICT 


Fall Yerm, 1931—Judge Schenck. 
Mecklenburg—July 138% (2); Aug. 31%; 

Sent: if (2)2 Oet,. a") Oet. 127 (2)4 Nov. 

a7 (23% Nov. 16*4°> Nove 237 (2). 


Gaston—July 27%; Aug. 8f (2); Sept. 
14* (A): Sept. 217 (2); Oat. 26") Nov. 


30* (A); Dec. 5f (2). 


FIFTEENTH JUDICIAL DISTRICT 


Fall Term, 1931—Judge McElroy. 


Montgomery—July 13; Sept. 287; 
Of. NOV: 2 

Randolph—July 20¢ (2); Sept. 7* Dec. 
T 42). .— 

TredelimAug. 3 (2); Nov. 9 (2). 


Oct. 





Cabarrus—<Aug. 17 ( 
Rowan—Sept. 14 (2 
a a te a a 


SIXTEENTH JUDICIAL DISTRICT 


Fall Term, 1931—Judge Moore. 
Catawba—July 6 (23; Sept. 7f 
Nov. 16*; Dec. Tt (A). 
Lincoln—July 20; Oct. 19: Oct. 267. 
Cleveland—July 27 (2); Sept 217 (A); 
Nov. 2 (2). 
Burke—Aug. 10 
Dec. 14 (2). 
Caldwell—Aug 24 (2); Nov. 30 (2). 
Watauga—Sept. 21. 


SEVENTEENTH JUDICIAL DISTRICT 


Fall Term, 1931—-Judge Clement. 
Avery—July?t (3); Oct. 19*; Oct. 
Mitchell—July 277: Nov. 2 (2). 
Wilkes—Aug. 10 (2); Oct. 5? (2). 
Yadkin—Aug. 24*; Dec. 14% (2). 
Davie—Aug. 31; Dec. TF. 
Alexander—Sept. 21 (2). 


3); Oct. 19 (2). 
be Oat. Jet Nox, 


(2)2 





(213 Sept. 267 (3); 


ee 2. 
267, 


EIGHTEENTH JUDICIAL DISTRICT 


Fall Term, 1931—Judge Sink. 


AleDowell— July 187 (3): Sept. 14 (2). 
Transylvania—Aug. 3 (2); Dee. 7 (2). 
Yancey—Aug. 177 (23; Oct. 26 (2). 
Rutherford—Aug. 817 (2); Nov. 9 (2). 
Polk—Sept 28 (2). 
Henderson—Oct. 12 (2); Nov, 287 (2). 


NINETEENTH JUDICIAL DISTRICT 
Fall Term, 19381—Judge Stack. 

Buncombe—July 13¢ (2); July 27; 
3¢ (2); Aug. 17; Aug. 31; Sept. 
Sept. 213: Oct: of 423 Gets 29; 
(2); Nov. 16; Nov. 30; Dec Tr ( 
1%, 

Madison—Aug. 24; 
Novy, 23. 


sept. 28; Oct. 26; 


TWENTIETH JUDICIAL DISTRICT 
Fail Term, 1931—Judge Harding. 

Haywood—July 13 (2); Sept. 21f (2); 
NOVe 30-42). 

Swain—July 27 (2); Get. 2H (2). 

Cherokee—Aug 10 (2); Nov. 9 (2). 

Maeon—Aug. 24 (2); Nov. 28; Nov. 80 
(A). 

Graham—Sept. 7 (2). 

Clay—Sept. 28 (A); Oct. 6. 

Jackson—Oct. 12 (2). 





*For criminal cases only. 

+For civil cases only. 

tFor jail and civi) cases. 

(A) Special Judge to be assigned. 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 
Middle District—JOHNSON J. HAyreEs, Judge, Greensboro.. 
Western District—IcDWIN YATES WEBB, Judge, Shelby. 


EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 


Durham, first Monday in March and September. 8S. A. ASHE, Clerk. 

Raleigh, criminal term, second Monday after the fourth Monday in 
April and October: civil term, second Monday in March and Sep- 
tember. S. A, ASHE, Clerk. 

Favetterville, third Monday in March and September. ELsre CAMERON 
‘THOMPSON, Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. J. P. THoMP- 
son, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and October. J. B. RESPEss, 
Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Iveputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. L. ParKer, Deputy 
Clerk. 

Wihuington, fourth Monday in April and October. PORTER HUFHAM, 
Deputy Clerk, Wilmington. 


OFFICERS 


W. #H. Frsuer, United States District Attorney, Wilmington. 

B. H. Crumpier. Assistant United States District Attorney, Clinton. 
ik. C. Gepprz, United States Marshal, Raleigh. 

S. A. ASHE, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as foilows: 


Greensboro, first Monday in June and December. R. L. BLaYLock, 
Clerk; Myrtite Copp, Chief Deputy; DELLA Butt, Deputy; Cora 
SuHaw, Deputy. 

Rockingham. first Monday in Mareh and September. R. L. Buiay- 
Lock, Clerk, Greensboro. 

Salisbury, third Monday in April and October. R. L. BLAYLock, 
Clerk, Greensboro; ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. L. Buay- 
Lock, Clerk, Greensboro; ELLA SHORE, Deputy. 

Wilkesboro, third Monday in May and November. LINnvILLE BuMm- 
GARNER, Deputy Clerk. 

OFFICERS 


iE. L. Gavin, United States District Attorney, Greensboro. 
T. C. Carrer, Assistant United States Attorney, Greensboro. 
A. E. Titiey, Assistant United States Attorney, Greensboro. 


G 


. H. Morton, Assistant United States Attorney, Greensboro. 


J. J. JENKINS, United States Marshal, Greensboro. 
R. L. Braytocx, Clerk United States District Court, Greensboro. 


xil 
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WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Asheville, second Monuduy in May and November. J. Y. JorpAN, 
Clerk; Oscar L. McLurp, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in'’April and October. Fan Barnett, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October, ANNIx ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
Ian Barnett, Deputy Clerk, Chariotte. 

Bryson City, fourth Monday in May and November, J. Y. JORDAN, 
Clerk. 

OFFICERS 


CHas, A. Jonas, United States Attorney, Asheville (Lincolnton). 

FRANK C, Patton, Assistant United States Attorney, Charlotte (Morganton). 
THos, A. McCoy, Assistant United States Attorney, Asheville. 

J. M. Hoyie, Assistant United States Attorney, Charlotte. 

BROWNLOW JACKSON, United Stutes Marshal, Asheville. 

J. Y. Jorpan, Clerk United States District Court, Asheville. 
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J. G, JENNINGS v. JOHN SHANNON FT At. 
(Filed 10 December, 1950.) 


1. Mortgages H m—Purchaser at sale must prove title before crops were 


3 
es 


severed when intervening in action between mortgagor and tenant. 


Where the purchaser of lands at foreclosure under the power of sale 
contained in a mortgage, Infteryenes in the landlord’s action against the 
tenant for the possession of crops grown thereon, depending npoen her title 
acquired under her deed given in pursuance of the sale, the burden of 
showing her title is mpon the intervener,. and she must establish us 
against the plaintiff the fact that the crops in question had not been 
severed or harvested at the time she had acquired her title under her 
deed, and a mere showing of demand for the crops is not sufficient. 


Same—Purchaser at foreclosure sale is ordinarily entitled to landlord's 


Nien if his title is prior to severing of crops. 

Lien upon the crons grown on lands by a tenant are incident to and 
connected with the estate in reversion and follows the assignment to a 
hargainee unless the crops are at the time severed or seeured by a bond 
or note sufficient to break the connection and separate the obligation from 
the estate, and where mortgaged lands are in possession of a tenant and 
n foreclosure is had during the term of the lease the right to the lien on 
the crops for rent is dependent upon title to the land. 


Same—Purchaser at sale intervening in action by mortgagor against 


tenant should set up claims against mortgagor before judgment. 
Where an intervener claiming crops grown upon the mortgaged lands 

us the purchaser of the lands at the foreclosure sale of the mortgage, any 

offsets or credits she may desire to claim against the mortgagor should 
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be set up by her before judgment. and held further. under the facts of 
this case the question as to whether the purchaser paid for the lands upon 
delivery of her deed is not important. 


APPEAL by intervener, Kate M. Gregory, guardian of William H. D. 
Morris, Kathryn 8S. Morris, Mary Louise Morris, and Jesse J. Morris, 
from Wunn, J., at January Term, 1930, of PasgvorTank. 

The case was heard on the following agreed statement of facts: On 
1 September, 1924, the plaintiff and his wife executed a deed of trust to 
the Southern Trust Company, trustee, conveying land to secure bonds. 
The deed of trust was duly executed, delivered and recorded, and the 
sale held thereunder on 11 September, 1928, was regular and proper, at 
which time the intervener, Kate M. Gregory, guardian, became the 
purchaser. ‘The plaintiff was the owner of and in possession of the 
lands on which the crops in dispute were raised on 1 January, 1928, 
said plaintiff having as his tenant from year to year for 1928, John 
Shannon, and said plaintiff remained in possession of said lands until 
title passed to Kate M. Gregory, intervener. The crops were matured 
and had been harvested and separated by John Shannon prior to the 
institution of this proceeding, said John Shannon remaining on said 
lands as tenaut during the year 1929. It is admitted that the value of 
the crops taken under claim and delivery was $420, and that plaintiff, 
if successful, should recover said amount, less any credits or offsets to 
which the intervener is entitled. A deed to the property on which said 
crops were raised, dated 1 January, 1929, acknowledged 13 April, 1929, 
was executed and delivered to Kate M. Gregory, intervener, and at the 
same time a deed of trust to secure the purchase price was executed and 
delivered by said intervener. Said deed was duly and properly recorded 
in the office of the register of deeds in Pasquotank County in Book 75, at 
page 291, and 292, on 17 August, 1929. Said crops were not matured 
nor harvested on 11. September, 1928. Shortly after said date the 
intervener notified the tenant, John Shannon, not to deliver the land- 
lord’s portion of said crops to plaintiff. The plaintiff contracted to sell 
the landlord’s portion of said crops and went upon said land for the 
purpose of removing said crops a few days prior to the institution of 
this proceeding. Upon discovering that the defendant, Gregory, had 
started to remove a portion of said erops plaintiff instituted this pro- 
ceeding. | 

Shortly prior to the sale, on 11 September, 1928, Mrs. Gregory, 
intervener, was advised by the trustee that the amount due on the 
Jennings deed of trust dated 1 September, 1924, was $4,388.40. When 
the property was sold she bid that amount—there being no other bids 
and no raise—from which, after paying the following items, to wit: 
Newspaper advertising $12.00, trustee’s commission $219.42, court costs 
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$5.70, Southern Trust Company, insurance premium, $38.45; the trustee 
had in hand and applied on said bond the sum of $4,112.83. 


McMullan d& LeRoy for plaintiff. 
Worth & Horner for intervener. 


ADAMS, J. Mrs. Gregory, as mntervener, was not concerned with the 
controversy between the plaintiff and his tenant; she was concerned 
with the protection of her interest in the property. Upon her, there- 
fore, devolved the burden of establishing her title. Lockhart v. Insur- 
ance Co., 193 N. C., 8; Sitterson v. Speller, 190 N. C., 192; Temple v. 
LaBerge, 184 N. C., 252. 

Rent reserved by a landlord is rent service and passes to the assignee 
of the reversion. Kornegay v. Collier, 65 N. C., 69; Rogers v. McKenzie, 
rbid., 218; Bullard v. Johnson, rzbid., 486. In Wilcoxon v. Donelly, 90 
N. C., 245, it is said that rents accruing under a contract of lease are 
incident to and connected with the estate in reversion, and, when the 
estate is transferred, follow the assignment to the bargainee unless they 
are at the time overdue or are secured by bond or note, which breaks 
the connection and separates the obligation from the estate. And in 
Mercer v. Bullock, 191 N. C., 216, it is said that when mortgaged lands © 
are in the possession of a tenant and a foreclosure is had during the 
term of the lease, the title to the rent is dependent on that of the 
property. 

The intervener did not acquire the legal title to the property until the 
deed was executed and delivered. The deed was dated 1 January, 1929; 
it was acknowledged 13 April and recorded 17 August, 1929. The pur- 
chase money was not paid at the time of the sale. The date the deed 
was delivered to the intervener is not definitely ascertained, but when it 
was delivered the price was secured by a deed of trust. For this reason 
we are not interested in the question whether full payment on the day 
of sale would have vested in the purchaser such an equitable interest as 
would have entitled her to rents subsequently accruing. Grosvenor v. 
Bethel, 26 S. W., 1096; Note C, L. R. A., 1915 ©, 206. 

The intervener has not shown that the sale was consummated and the 
deed delivered before the crops had been harvested and divided between 
the landlord and the tenant. Indeed, the facts seem to be directly the 
reverse. Collins v. Bass, 198 N. C., 99, cited by the appellant, is au- 
thority for the position that where the mortgagee or purchaser has not 
entered, or the crops are severed before entry, he is not entitled to them. 
The mere demand of the intervener, in the absence of evidence that she 
held a Jegal or equitable title when she demanded the rent, is not such 
entry as the law contemplates. Presumably her deed was not delivered 
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prior to the time its execution was acknowledged; if so, when she re- 
ceived her deed the crops had been severed and the Jandlord’s rent had 
been paid. 

The appellant contends that the judgment should be reduced by “any 
credits or offsets to which the intervener is entitled.” ‘This is an agreed 
facet; but such credits or offsets should have been set up before the 
judgment was rendered. 


Affirmed, 





IN THE MATTER OF WILL OF JOHN W. CRABTREE, DECEASED. 
(Filed 10 December, 1930.) 


1. Wills D h——Mere fact that testator had served as juror is incompctent 

on issue of mental capacity. 
In an action involving the mental capacity of a testator to make the 

will in controversy, there being evidence that he had been committed to 
a hospital for the insane, with further evidence that he had been dix- 
charged as enured, C. S., 6214: Meld, thie aduiission of evidence to the 
effect that he had since served on the jury in the trial of several ciixes 
without indication that it was to be followed by testimony as te capacity 
to serve is reversible error. 

2. Same—Where testator has been discharged from asylum as cured his 
commitment therein raises no presumption of mental incapacity. 

Where it is shown that the testator upon the caveat of his holographic 

will has been committed to an insane asylum: J//cid, upon the issue of his 
testamentary capacity an instruction that “a will duly probated in 
accordance with the formalities of law is presumed to be valid” is not 
objectionable, there being no presumption of mental Incapacity by reason 
of the commitment in the asylum when it has been shown that the tes- 
tator had been discharged as restored or cured by a certificate issued in 
nccordanee with the provisions of C. S., 6214. Jones v, Winstead, 186 
N. €., 536, cited as controlling. 


Crvit action, before Harris, J., at June Term, 1930, of Orsncer 

On 10 September, 1926, John W. Crabtree duly made and eeeauicd 
his last will and testament. The testator died in 1929, at the age of 
77 years. A caveat was filed to the will on or about 17 August, 1929. 
On 17 August, 1900, the testator was duly committed to the State Hos- 
pital for the tigaue at Morganton, North Carolina, and thereafter on 
4 May, 1901, the testator was duly discharged from said hospital. 

The following issues were submitted to the jury: 

“1, Was the paper-writing offered for probate as the last will and 
testament of John W. Crabtree sen and executed according to law? 

2. If so, did the said John W. Crabtree have mental capacity to make 
a will? 
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3. If so, was the execution of said paper-writing procured by undue 
influence? 

4. Is the paper-writing propounded, and every part thereof, the last 
will and testament of John W. Crabtree, deceased ?” 

There was no evidence offered as to undue influence, but there was 
much evidence that at the time of making the will the testator did not 
have sufficient mental capacity, and there was also much evidence to 
the contrary. 

The jury answered the first issue “Yes”; the second issue “Yes”; the 
third issue “No,” and the fourth issue was answered “Yes,” by consent. 

From judgment upon the verdict the caveator appealed. 


MeLendon & dledrick for caveators. 
rakham & Sawyer for propounders. 


Browpen, J. Is evidence that the testator served ou a jury in his 
county, about a year before the date of the will, competent upon the 
question of mental capacity ? 

The record shows that “the propounders otfered in evidence minute 
docket of Orange Superior Court, October Term, 1925, showing that 
Johu W. Crabtree served as a regular juror in the trial of several cases.” 
This evidence was admitted and the caveators excepted and assigned the 
ruling of the court as error. The competency of such evidence was 
construed in dtay v. Ray, 98 N. C., 566. In that case the propounders 
proposed to prove that after the execution of the will the testator acted 
as foreman of the grand jary in Yancey County, aud that he also held 
ofiee In that county. Upon objection the evidence was exclided and 
the propounders excepted. The Court said: “It does not uppear, tiiess 
inferentially, for what purpose the information was sought to be 
elicited, or that a favorable response was to be followed by an inquiry 
us to the intelligence with which the duties thus imposed were performed. 
The question would be pertinent only in this view, and its purpose 
ought to have been stated. It may be that the witness had no personal 
knowledge on this point, and only knew that the deceased had occupied 
these places. It was due to the presiding judge to be thus informed, if 
the object was to proceed further in the examination, as well as con- 
ducive to a fair trial, and not leave the ruling to rest upon the naked 
facts of official service, in which the evidence would have been restricted 
to showing mental capacity. We do not, therefore, reverse the ruling 
of the court under the cireunistances.” 

So, in the present case, the evidence objected to, rests upon the naked 
fact of jury service and no more. Hence the exception taken by the 
caveators 1s sound and tenable and is sustained. 
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The court charged the jury in substance that a will duly executed by 
the maker thereof, in accordance with the formalities of law, 1s pre- 
sumed to be a valid paper-writing and the maker presumed to have 
capacity to make such instrument, in the absence of fraud or undue 
influence. The caveators insist that it having been shown that the tes- 
tator was committed to the insane asylum in 1900 that the presumption 
of sanity or of mental capacity was thereby rebutted. However, the 
record discloses that the defendant was duly discharged from custody on 
4 May, 1901, and a certificate of sanity or restoration issued in accord- 
auce with C. 8., 6214. This section of the Revisal was in full effect at 
the time the certificate of discharge was issued. Moreover it appears 
that for a period of twenty-eight years after such certificate of discharge 
the testator transacted business and looked after his affairs. Hence the 
principle enunciated and applied in Jones v. Winstead, 186 N. C., 536, 
is pertinent and controlling upon the facts disclosed by the record. See, 
also, Orr v. Beachboard, 199 N. C., 276. 

New trial. 





C. T. LIPTAKER, Execuror, y. MRS. P. F. STALLINGS rE AL. 
(Filed 10 December, 1930.) 


1. Wills F a—In this case held: amount of specific bequest should be 
paid and deducted from proceeds of sale to make assets. 
Upon construing a will to effectuate the testator’s intent, a bequest to 
a son of a certain sum of money and the residue, consisting of real and 
personal property, to a daughter: Held, the specific bequest to the son 
Will he paid and deducted from the proceeds of the sale of the lands to 
lnake assets, the personalty being insuflicient, so that the son may receive 
the amount of money specifically bequeathed to him. 


2. Wills E f—Determination of persons entitled to property upon lapse 
of legacy by death of legatee. 

Where a daughter of the testator is devised and bequeathed the residue 
af the estate real and personal after a“bequest of a specific stim of money 
to 2 son, and the daughter predeceases her father, the legacy lapses and 
the intent of the testator may be ascertained by striking out the haime 
of the daughter and inserting in lieu thereof the names of those entitled 
to take, whether by descent or under the will. JfeGehee v. MWeGehee, 
Iso N. C.. 558, distinguished. : 


APPEAL by respondents from Clement, J., at August Term, 1930, of 
CABARRTS. 

Special proceedings to sell land to make assets to pay debts and 
charges of administration, and to pay a specific bequest of $500. 


~I 
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From a judgment in accordance with the prayer of the petition, the 
respondents appeal, assigning error. 


Hartsell & Hartsell for petitioner. 
J. Lee Crowell and J. Lee Crowell, Jr., for respondents. 


Stacy, C. J. The case presents for construction the will of Mrs. 
M. M. Litaker. 

Item 1 provides for the payment of debts. 

“Ttem 2. I will and bequeath to my beloved son Chas. L. Litaker five 
huudred dollars. 

“Item 3. I will and bequeath to my beloved daughter Louise Y. 
Titaker all of the rest of my property both real and personal of what- 
soever kind.” 

Item 4 names Chas. L. Litaker as executor. 

The personal property is not sufficient to pay the decedent’s debts and 
the costs of administration. Louise V. Litaker predeceased the testatrix 
and left no issue her surviving, hence the devise to her in Item 38 of 
the will lapsed. 28 R. C. L., 336; Note, 44 L. R. A. CN. S.), 814. The 
respondents, who are also children of the testatrix, claim the land, 
devised in Item 3, as tenants in common with their brother, Chas. L. 
Litaker. 

The only question presented for decision is whether the specific be- 
qnest of $500 to Chas. L. Litaker is to be paid out of proceeds derived 
from a sale of the land, which it must be, if paid at all, because the 
personal property 1s not sufficient to pay the decedent’s debts aud the 
costs of administration. 

Conceding that the decisions elsewhere are variant, as counsel point 
out in their briefs, the rule in this jurisdiction is, that when in a resid- 
uary clause laud and personalty are made a mixed fund, both may be 
resorted to for the payment of pecuniary legacies. “This, however, is 
not on the footing of a charge on the land,” says Pearson, C. J., in 
Robinson v. McIver, 63 N. C., 645, “but on the ground that in order to 
ascertain what is embraced in the residuary fund, it is necessary to take 
out the specific legacies and then to deduct the pecuniary legacies, and 
only what remains is ‘the rest or residue of the estate’ ” Johnson v. 
Farrell, 64 N. C., 266. See Rinehart v. Rinehart, 98 W. Va., 98, 126 
S. E., 402, reported in 42 A. L. R., 649, with full annotation. 

Where a lapse is brought about by the death of the legatee or devisee, 
as in the instant case, the intent of the testator may be ascertained by 
striking out the name of such legatee or devisee and inserting in lieu 
thereof the names of those entitled to take, whether they come into such 
right by descent or under the will, for while the legacy or devise, as 
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such, lapses, it may nevertheless be used to discover the intent of the 
testator. tobimson vr. Mecleer. supra. In this respect, WeGehee v. 
MeGehee, 189 N. C., 558, 127 8. E., 684, 1s distinguishable, the whole 
will in that case being void. 

We agree with ne trial court that the will reveals an intent on the 
part of the testatrix that the specifie bequest to Chas. L. Litaker in 
trem 2 should be paid out of her property real or personal. ffill 
Poms, 87 IN. C., 492. 

Affirmed. 





1G. AV AES ON ct aa dG A, LENG: AND: PACK LUAIBIME COAVANA. 
(Filed 10 December, 19506.) 
1. Principal and Surety B a: Parties B b—in this case held: joinder of 
surety with principal as party defendant was proper. 

Where a contractor gives a surety bond for the faithful performace of 
nu contract for the cutting of timber, it is net necessary to first ascertain 
by action or otherwise the amount of the Mability of the contractor before 
uniting his surety as a party to an action for damages for its breach, the 
surety being a proper party for the complete determination or settlement of 
the question involved, C.8., 456. Clark rv. Bonsal, lot N.C. 270, Cited and 
distinguished. 

2, Pleadings D e—Demurrer admitted allegation of suyrety’s liability and 
position that bond was not properly executed cannot be maintained. 

Where the ¢ouiplaint in an action on the streiy boud of a contractor, 
conditioned upon the faithful performance of a contract. alleses that the 
hond las been exeeuted and was binding on the surety, a demurrer thereto 
ndiaits this as a fact, and the position that the plaintiff lad wot sui 
Cientiv alleged the proper execution of the bond by the defengant surety 
corporation cannot he sustained. 


Appear by Pace Luinber Company from Markae, Special Judge. at 
Chambers in eke 15 February, 1930. From Yancey 

Action to recover damages for breach of contract. 

Ti the ata it is alleged that on 17 April, 1930, the plainffs. 
other than John A. Watson and E. F. Watson, adaninistrator of J, A. 
Watson, entered into a written contraet with the defendant King for 
eutting timber into lumber; that on the same date the defendants exe- 
euted a bond in the sum of $5,000, guaranteeing King’s performance of 
the contract; that King failed to perform the contract; and that the 
plaintiffs have been famaced by reason of the breach in the sum of 
65.000, 

Pace Lumber Company filed a demurrer on two grounds: 1. There 
is a misjoinder of partics in that the plaintiffs jointly sued Ising as 
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principal and Pace Lumber Company as surety without first establish- 
ing the amount of the plaintiffs’ damages. 2. The complaint does not 
state a cause of action against the Pace Lumber Company for the reason 
that it does not allege that the bond was executed by authority of the 
corporation. 


Watson & Fouts for platntcff. 
Blythe & Shepard and Charles Hutchins for Pace Lumber Company. 


Apams, J. The appellant is in error in assuming that a judgment 
must be recovered against King, or the amount of his hability definitely 
determined, before the action can be maintained against Pace Lumber 
Company. The condition of the bond is King’s faithful performance of 
the contract, and the appellant is a proper party to a complete determi- 
nation or settlement of the question involved. C.8., 456. The same 
general relief is sought against both defendants and their presence is 
necessary to a complete adjustment of the controversy. As stated in 
Bank v. Harris, 84 N. C., 206, the dominant purpose of the statute is to 
make one proceeding adjust and settle all controversies affecting its 
subject-matter. Wofford v. Hampton, 1738 N. C., 686. The case of 
Clark v. Bonsal, 157 N. C., 270, eited by the appellant, is not in point. 

Lhe secoud ground is likewise untenable. The demurrer admits the 
allegation that the corporation executed the bond and became Hable to 
the plaintiffs. Confronted with this admission the corporate defendant 
cannot invoke the doctrine of ultra vires by demurring to the complaint. 
The charter of the corporation is the only source to which the Court can 
look to ascertain what powers are conferred and the charter is not set 
out in the complaint. Victor v. Mills, 148 N. C., 107, iz. Judginent 

Affirmed. 





SAMUEL J. FISHER vy. TH: FINANCE COMPANY er ar. 
(Filed 10 December, 1950.) 


Mortgages H b—-In this case held: temporary order restraining fore- | 
closure of deed of trust was properly dissolved. 

‘The foreclosure sale under a power in a deed of trust securing the bal- 
ance of purchase money will not be restrained for a breach of warranty 
ngainst tax assessment liens where it is made to appear that the plaintiff 
lad agreed to assume the assessment and receive a credit of the anmunt 
upoh his note for che purchase price, the ¢redit having been made aceord- 
ing to the agreement. 
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ApprEaAL by plaintiff from Oglesby, J., at October Term, 1930, of 
BuNcCOMBE. 

Civil action to restrain sale of land under foreclosure. 

From a judgment dissolving the temporary restraming order, the 
plaintiff appeals, assigning error. 


Joseph W. Inttle for plaintiff. 
Vo counsel for defendants. 


Stacy, C. J. Plaintiff purchased a lot of land from the defendant, 
the Finance Company, taking a deed therefor with full covenants of 
warranty, and executed a deed of trust thereon to secure payment of 
part of the purchase price. Foreclosure is sought to be enjoined on the 
eround that certain outstanding tax assessments, amounting to approxi- 
mately $1,500, constitute breach of warranty in defendant’s deed. Coble 
v. Dick, 194 N. C., 732, 140 8. E., 745. 

There is evidence that the plaintiff subsequently agreed to assume pay- 
ment of said assessments on condition that a credit of lke amount be 
made upon his notes given for the purchase price of the land, which was 
done. 

The temporary restraining order was, therefore, dissolved for want of 
meritorious showing. 


Affirmed. 





AMOSKEAG MANUFACTURING COMPANY anp MANGHT BROTPTHERS- 
COMPANY y. YADIKIN COTTON MILLS, Ine. 


(Filed 10 December, 1930.) 


Corporations G g—In this case held: judgments against corporation were 
not claims prior to its deed of trust. 

Judgments against a corporation for its obligations arising on a contract 
are not superior to the Hen of a prior registered deed of trust given to 
secure bondholders when the judgments were not in actions to recover 
for labor and clerical services performed or to recover damages for a 
tort committed by the defendant resulting in injury or death or for 
injuries to property within the meaning of (. S., 1140. 


Appxat by plaintiffs from Grady, J., at October Term, 1930, of 
Winxes. Affirmed. 

The above entitled actions were consolidated for trial and judgment 
by consent. 

On the admissions in the answers, it was adjudged that each of the 
plaintiffs recover of the defendant the sum demanded in its complaint, 
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but that neither of said judgments shall be a lien on the property of the 
defendant, conveyed by it, prior to the commencement of these actions 
by deed of trust to secure its bondholders, superior to the lien of the 
bondholders by virtue of the deed of trust. 

From this judgment plaintiffs appealed to the Supreme Court. 


Trivette & Holshouser and B. T. Henderson for plaintiff, Amosheag 
Manufacturing Company. 

Bingham, Iinney & Bingham for plaintiff, Manget Bros. Company. 

T. C. Bowte for defendant. 


Connor, J. On their appeal to this Court, plaintiffs assign as error 
the refusal of the trial court to hold, and adjudge that under the pro- 
visions of C. S., 1140, the property of the defendant, a corporation, con- 
veyed by its deed of trust to secure its bondholders, prior to the com- 
mencement of these actions, was not exempt from sale under execution 
to satisfy the judgments rendered in favor of the plaintiffs and against 
the defendant on the cause of action alleged respectively in the com- 
plaints. This assignment of error cannot be sustained. Neither of 
these actions is to recover for labor and clerical services performed by 
the plaintiff for the defendant; nor is either to recover damages for a 
tort, committed by defendant whereby any person was killed or injured; 
nor is either to recover damages for injuries to property, within the 
meaning of the statute. The cause of action alleged in each complaint 
is founded on contract. There is no error in the judgment. It 1s 


Affirmed. 








STATIC anp TOWN OF AHOSKIE vy. A. L. MOYE., 
(Filed 10 December, 1950.) 


Municipal Corporations H b—Ordinance regulating gasoline filling stations 
will be upheld as valid in absence of evidence of discrimination. 

It is within the police power of an incorporated city or town to enact 
an ordinance under authority of statute prohibiting the erection or main- 
tenance of a gasoline filling station within the town limits within one 
hundred and fifty feet of its designated graded school, and although 
filliug stations will not be held nuisances per sé as a matter of law, such 
ordinances will not be held unconstitutional in the absence of evidence 
that it is arbitrary or discriminatory, the burden being on the plaintiff, 
to prove it unconstitutional and void. Wake Forest v. Wedlin, 199 N. C., 
838, cited and applied as controlling. 


ADAMS, J., dissents; CLARKSON, J., dissenting opinion. 


12 IN THE SUPREME COURT. {200 








—- ts = a es nates: 


AHOSKIBE wv. MOYE. 














APPEAL by defendant from Midyette, J., at April Special Term, 1930, 
of Hrertrorp. Reversed. 

This is a criminal action tried on a warrant charging defendant with a 
violation of an ordinance of the town of Ahoskie, a municipal corpora- 
tion located in Hertford County. 

By his plea of not guilty, defendant presented his contention that the 
ordinance is void, for that it is unconstitutional. 

The jury empaneled at the trial returned a special verdict, in which 
the facts are found as follows: 

“First. That on 10 February, 1930, the board of commissioners of the 
town of Ahoskie, N. C., a duly incorporated town, duly adopted the 
following ordinance of said town, to wit: | 

‘Ordinance. From and after 1 April, 19380, it shall be unlawful for 
any person, firm or corporation to build, maintain or operate any gaso- 
line filling station, or to keep or store gasoline, kerosene oil, or other 
lke inflammable material in quantities greater than twenty-five gallons 
at one time, within 150 feet of the outside boundaries of the property of 
the Ahoskie Graded School, District No. 11, white. 

“Any oue violating this ordinance shall be fined fifty dollars for each 
offense, and each day that such filling station shall be operated or such 
gasoline, kerosene o1l, or other inflammable material, shall be kept or 
stored in excess of twenty-five gallons, shall constitute a separate offense. 

‘Adopted 10 February, 1930.’ 

“Second. That on 2 April, 1980, the defendant, A. L. Moye, did wal- 
fully maintain and operate in said town a gasoline filling station on the 
corner of Main Street and State Highway No. 30, the same being within 
150 feet of the outside boundary line of the Ahoskie Graded School 
District, No. 11, white, and did wilfully keep and store gasoline at and 
in said filling station in quantities greater than twenty-five gallons at 
one time within 150 feet of the boundary hne of said school. 

“Third. That the filling station maintained and operated by the de- 
fendant as aforesaid is the one marked ‘Moore’s Filling Station’ on the 
map printed on page 94 of Volume 198 of the Supreme Court Reports 
of North Carolina, in the case entitled ‘Burden vo. Town of Ahoskie. 

“Fourth. That the said filling station was erected, owned and in 
operation by the defendant before and at the time of the adoption of the 
aforesaid ordinance by the commissioners of the town of Ahoskie.” 

The court was of opinion that upon the foregoing facts defendant 
was not guilty, and in accordance with said opinion directed that a 
verdict of not guilty be entered in this action. 

From the judgment on the special verdict, the State appealed to the 
Supreme Court. C.S., 4649. 
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Attorney-General Brummitt, Assistant Attorney-General Nash, and 
ii. L. Travis for the State. 
ALR. Dunning and A. T, Castelloe for defendant. 


Connor, J. The sole question presented by tlis appeal, as stated in 
the briefs filed in this Court, both for the State and for the defendant. 
is whether or not the ordinance set out in the special verdict is valid 
and constitutional. If this question be answered in the negative, 10 
accordance with the opinion of the court below, the judgment must be 
affirmed; otherwise, the judgment must be reversed. 

It is conceded that on the authority of Wake Forest v. Medlin, 199 
N. €,, 53, decided by this Court on 2 July, 1930, the question must be 
answered in the affirmative, and the judgment reversed, unless the ordi- 
nance involved in this action can be distinguished from the ordinance 
which we held yahd and constitutional in that case. 

The ordinance which we held valid in Wake Forest v. Medlin was 
adopted by the commissioners of the town of Wake Forest on 29 Jan- 
uary, 1929. It prohibited the erection, maintenance or operation of a 
filling station in any part of the town of Wake Forest, west of the Sea- 
board ir Line Railway tracks, on or after the first day of February. 
1926. At the date of its adoption the defendant owned, and for some 
time prior thereto, had operated a filling station within the corporate 
limits of the town of Wake Forest, on the west side of the Seaboard Air 
Line Railway tracks. He continued to operate said filling station after 
the adoption of the ordinance and after it became effective according to 
its terms. In the aetion by the town of Wake Forest to recover the 
penalty preseribed by the ordinance for its violation, the defendant con- 
tended that the ordinance was unconstitutional and void. This conten- 
tion was not sustained, and the judgment in favor of the plaintiff was 
affirmed on defendant’s appeal to this Court. We held that the ordi 
nance was valid, for that it operates on all alike within the territory 
affected and for that all within the prescribed limits are affected by its 
terms. It was not made to appear that the ordinance was unreasonable, 
arbitrary or unjust, because discriminatory. Turner vo. Veiw Bern, 
187 N. C., 541, 122 8. E., 469, where the decision was by a wnammous 
Court, was cited as a direct authority for our holding. In that case 
Clark, C. J., says: “It is primarily for the legislative body clothed with 
the police power to decide when and under what circumstances such 
regulations as the one in question are necessary and essential, and its 
determination in this regard, in view of its better knowledge of all the 
circumstances and of the presumption that it 1s action with a due regard 
for the rights of all parties, will not be disturbed by the courts unless it 
“an be plainly seen that the regulation has no relation to the purposes 
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above stated, but is a clear invasion of personal or property rights, 
under the police power.” 

The ordinance in the instant case was adopted by the board of com- 
missioners of the town of Ahoskie on 10 February, 1930. It prohibited © 
the erection, maintenance or operation of a filling station within a 
distance of 150 feet from the property of the Ahoskie Graded School 
District, on or after 1 April, 1930. At the date of its adoption, and 
for some time prior thereto, the defendant owned and operated a filling 
station within the prescribed limits of the town of Ahoskie. He con- 
tinued to operate said filling station after 1 April, 1980. His violation 
of the ordinance, if the same is valid, is a misdemeanor under the laws 
of this State, C. S., 4174, for which he was guilty, and subject to a fine 
or imprisonment. 

There is no distinction, in principle, between the ordinance in the 
instant case and the ordinance in the Wake Forest case. Neither is dis- 
criminatory on its face and, therefore, unjust; neither is unreasonable 
and, therefore, arbitrary. Both were adopted in the exercise of the 
police power of the State, conferred by the General Assembly on the 
board of commissioners of said towns. In Wake Forest v. Medlin, 
supra, Stacy, C. J., writing for the Court, says: 

“Tt is clearly within the police power of the State to regulate the 
business of operating such stations, and to declare that in particular 
circumstances, and in particular localities (2. e., the residential section 
of a thickly populated town or city) a gasoline filling or gasoline storage 
station shall be deemed a nuisance in fact and in law, provided this 
power is not exercised arbitrarily, or with unjust discrimination, so as 
to infringe upon the rights guaranteed by the State and Federal Consti- 
tutions. Reinman v. Inttle Rock, 2837 U.S., 171, 59 L. Ed., 900. So 
long as the regulation is not shown to be clearly unreasonable and arbi- 
trary and operates uniformly on all persons similarly situated, the dis- 
trict itself being selected in the exercise of that reasonable discretion 
necessarily accorded to the law-making power, it cannot be judicially 
declared that there is a deprivation of property without due process of 
law, or a denial of the equal protection of the law, within the meaning 
of the constitutional provisions on that subject.” 

No facts appear in the special verdict from which it can be held that 
a filling station erected, maintained or operated within 150 feet of the 
property of the Ahoskie Graded School District is not a nuisance in 
fact, as declared by the law-making body of the town of Ahoskie. In 
the absence of such facts, or at least of evidence tending to show that 
the filling station operated by the defendant in violation of the ordi- 
nance is not a nuisance, the action of the commissioners of the town 
must be presumed to be well founded in fact as well as in law. The 
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burden of showing that his filling station is not a nuisance was on the 
defendant. <A filling station, although not a nuisance per se, may 
become so by its location. Barger v. Smith, 156 N. C., 3238, 72 8. E., 376. 

In each of the cases in which we have held that the ordinance involved 
therein, affecting filling stations, was void, it has appeared on the face 
of the ordinance, or from facts shown by the evidence, that certain per- 
sons, firms or corporations operating filling stations within the pre- 
seribed territory were exempted from the provisions of the ordinance, 
thus resulting in discriminations, which were arbitrary and therefore 
unjust. Burden v. Ahoskie, 198 N. C., 92; MacRae v. Fayetteville, 198 
N. C., 54; Clinton v. Oil Co., 198 N. C., 432, 187 8. E., 183; Bezzell 
v. Goldsboro, 192 N. C., 348, 1385 S. E., 50. 

On the facts set out in the special verdict in this case, the ordinauce 
is valid. It was duly adopted by the board of commissioners of the 
town of Ahoskie. It is not discriminatory on its face. No facts are 
found by the jury, and set out in the special verdict, which support the 
contention of the defendant that, if not discriminatory, in law, the ordi- 
nanee is discriminatory in fact. That the ordinance adopted by the 
board of commissioners in the exercise of the police power, conferred 
upon said board by statute, will result in injury to the defendant did 
not deprive the board of the power to adopt the ordinance. Y'urner v. 
New Bern, supra. 

The defendant is guilty of a violation of a valid ordinance of the 
town of Ahoskie and the verdict must be so entered. The judgment is 

Reversed. 

ADAMS, J., dissents. 


Crarkson, J., dissenting: The bill of indictment and ordinance, 
under which defendant is indicted, is as follows: “By maintaining and 
operating a gasoline filling station on the corner of Main Street aud 
State Highway No. 30, the same being within 150 feet of the outside 
boundary lune of the Ahoskie Graded School District No. 11, white, and 
did unlawfully and wilfully keep and store gasoline at and in said filling 
station 1 quantities greater than twenty-five gallons at one time, within 
150 feet of the boundary lines of said school, all in violation of the 
following ordinance of said town, to wit: ‘From and after 1 April, 1930, 
it shall be unlawful for any person, firm or corporation to build, main- 
tail or operate any gasoline filling station, or to keep or store gasoline, 
kerosene oil, or other hke infammable material in quantities greater 
than twenty-five gallons at one time, within 150 feet of the outside 
boundaries of the property of the Ahoskie Graded School, District 
No. 11, white. Any one violating this ordinance shall be fined fifty 
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dollars for each offense, and each day that such filling station shall be 
operated, or such gasoline, kerosene oil, or other inflammable material, 
shall be kept or stored in exeess of twenty-five gallons shall constitute a 
separate offense. Adopted 10 February, 19307 ” 

The special verdict, among other things, recited: “That, on 2 April, 
1930, the defendant, A. L. Moye, did wilfully maintain and operare in 
said town a gasoline filling station on the corner of Main Street and 
State Highway No. 80, the same being within 150 feet of the outside 
boundary line of the Ahoskie Graded School District, No. 11, white, 
and did wilfully keep aud store gasoline at and in said filling station in 
quantities greater than twenty-five gallons at one time within 150 feet 
of the boundary line of said school. That the filling station maintained 
and operated by the defendant as aforesaid is the one marked ‘Moore’s 
Filling Statiow’ on the map, printed on page $4 of Volume 198 of the 
Supreme Court Reports of North Carolina, in the case entitled /urden 
v. Town of Ahoshie. (Fourth) That, the said filling station was erected, 
owned and in operation by the defendant before and at the time of the 
adoption of the aforesaid town ordinance by the commissioncrs of the 
town of Ahoskie.” Upon the special verdict, the court below held the 
defendant not guilty. I think the court below correct. 

The map in Burden v. dhoskie is referred to in the special verdict. 
By reference to said map, we find that the school building is in Ahoskie, 
on the corner of North Carolina Highway and West Main Street, and it 
faces on the North Carolina Highway. The northwestern corner of the 
building is 194 feet from Moore’s Filling Station, the one im contro- 
versy. From the center of the school building to the North Carolina 
Highway is 126 fect. The North Carolina Highway is 61 feet wide and 
the filling station in controversy 1s across the highway from the school 
building and at the northeast corner, intersection of West Main Street 
and North Carolina Highway. The Burden, proposed filling station, 1s 
166.50 feet from the northwestern corner of the school building. West 
Main Street is 60 feet wide and the Burden station is across West Main 
Street from the school building. Brewer’s Filling Station is in the same 
block with the school building, and is not across the street as the station 
in controversy is, and it is 268 feet from the school building lne. 
According to the map, the above are all the buildings in that large open 
space. 

The question in this action: Can the governing body of a city take 
the outside boundary line of a school district and pass an ordinance pro- 
hibiting a gasoline station 150 feet from same, when the gasoline sta- 
tion is across a 61-foot public highway and 194 feet from the school 
building, said gasoline station already operating and doing business, and 
limiting the storage of gasoline in excess of 25 gallons? I think not. 
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In Standard Oil Co. v. City of Marysville, 279 U. S., at p. 582, 
73 Law Ed., p. 856, it is held: “A municipal ordinance requiring all 
tanks within the city limits used for the storage of petroleum products 
or other inflammable liquids to be buried at least three feet underground 
cannot be said to be so arbitrary and capricious as to deprive dealers in 
such products of their property without due process of law,” ete. 

This regulation was held not to be arbitrary and unreasonable as 
affecting public safety. In the present case it is no regulation, as in 
the above case, but prohibition. In the present case we have a legiti- 
mate business, a going concern, not a nuisance per se, absolutely de- 
stroyed when there is another. gasoline station, and the other 268 feet 
from the schoolhouse in the same block, allowed to carry on their busi- 
ness. On the argument it was stated that the gasoline station in con- 
troversy was valued at $10,000. This ordinance does not regulate, but 
destroys, this valuable business. The ordinance has no relation to 
public safety, health, morals or general welfare, and therefore arbitrary 
and unreasonable. It takes private property without just compensation. 

In Turner v. City of New Bern and Wake Forest v. Medlin, the ordi- 
nance covered a large portion of the city and town. The main decision 
in this case means that the governing body of a city can pass perhaps 
dozens of ordinances in a large city and less number in a town and 
destroy every gasoline station within 150 feet of a school property and 
confiscate perhaps hundreds of thousands of dollars and wipe out vested 
rights. 

In Reynolds v. Brosnan, 8. E. Rep., Vol. 154, No. 3 (17 July, 1930), 
at p. 267, the Supreme Court of Georgia, we find: “ ‘Private property 
shall not be taken or damaged, for public purposes, without just and 
adequate compensation being first paid,’ in so far as said act is inter- 
preted by the public officials of the city of Albany to authorize a refusal 
of a permit sought by an owner of property to construct a filling station 
which conforms in every way to the building regulations of the city,” 1s 
in conflict with the Constitution above set forth and due process clause. 

The provision of the Georgia Constitution is the organic law of every 
civilized country. In Johnston v. Rankin, 70 N. C., 555, 1t is said: 
“Notwithstanding there is no clause in the Constitution of North Caro- 
Jina which expressly prohibits private property from being taken for 
public use without compensation; and although the clause to that effect 
in the Constitution of the United States applies only to acts by the 
United States, and not to the government of the State, S. v. Newsom, 
5 Iredell, 50 (27 N. C., 250), yet the principle is so grounded in natural 
equity that it has never been denied to be a part of the law of North 
Carolina.” WS. v. Lyle, 100 N. C., 497; Parks v. Commissioners, 186 
N. C., at p. 499. 
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The case of State ex rel. Srigley v. Woodworth (Ohio), 169 N. E., 
713 (14 June, 1929) is in point. “In Pritz v. Messer, 112 Ohio St., 
628, 129 N. E., 30, the Supreme Court sustained a zoning ordinance 
which comprehended the entire city of Cincinnati, and under the au- 
thority of that case if the defendant in this case could justify his action 
under an ordinance that zoned the entire city of Athens, he would be 
warranted in his refusal of a permit in this case. In City of Youngs- 
town v. Kahn Bros. Building Co., 112 Ohio St., 654, 148 N. E., 842, 
43 A. L. BR. 662. . . . The fair effect of considering together the 
two opinions just referred to is that the Supreme Court sustains a com- 
prehensive city-wide ordinance which prohibits the construction of an 
apartment building within a residential district, and refuses to sustain 
an ordinance containing a like exclusion where only a part of the city 
is zoned unless it be shown that the block ordinance prevents the erec- 
tion of a building that would be a nuisance or a place for carrying on a 
business that would be a nuisance. The Supreme Court of this State 
has held that a filling station is not a nuisance per se, Powell v. Craig, 
113 Ohio St., 245, 148 N. E., 607, and we find nothing in the legislation 
of the eity of Athens nor in the statutes of the State that declares a 
filling station to be a nuisance per se even within a residential district. 
It may be seriously questioned, therefore, whether a block ordinance, as 
distinguished from a comprehensive zoning ordinance, may block off a 
certain portion of a municipality and prevent filling stations from 
being erected therein without some sort of a showing that they will be 
inimical to the public health, safety, or morals of the affected district. 
In the absence of such showing, any such ordinance would seem to fall 
under the condemnation of the Youngstown case.” 

The present decision makes private property a “feather on the water.” 





STATE vy. LANCEY STERLING anno GEORGE DAVIS. 
(Wiled 10 December, 1950.) 


1. Criminal Law G i: G p—Testimony that when arrested defendant had 
appearance of having recently shaved held competent on question of 
identity. 

Where the ideutity of the defendant is at issue on a trial for murder as 
the one who entered a store and shot and killed the deceased while «at- 
tempting to rob a cash drawer, evidence of the State’s witness that she 
saw him shoot the fatal shot and that he had a beard of: several days’ 
growth. who tater hesitated in again identifying him upen seeing him 
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shaved, and of another witness, the officer who made the arrest an hour or 
so later, that he then appeared as one who bad hastily shaved with cold 
water, is competent as a short-hand statement of a collective fact, and not 
objectionable as inexpert opinion evidence. 

2. Homicide B a-——Evidence that crime was murder in first degree held 
sufficient. 

Evidence tending to show that the prisoner with another entered a 
store with intent to rob its cash drawer, and shot and killed the deceased 
is of an attempt to commit a felony and sufficient to sustain a verdict of 
murder in the first degree, C. S., 4200, under proper instructions from the 
court thereon upon conflicting evideuce. 

3. Criminal Law L e—Slight imaccuracies in charge, not brought to 
court’s attention in apt time, held not to entitle defendant to new 
trial. 

Slight inaccuracies in the statement of the evidence in the instructions 
of the court to the jury will not be held for reversible error when not 
culled to the attention of the judge at the time and the charge substan- 
tially complies with C, S., 564. 


APPEAL by defendants from Cranmer, J., at March Term, 1930, of 
New Hanover. No error. 

The defendants in this action were tried on an indictment in which 
they were charged with the murder of John Brown, deceased. 

The evidence for the State tended to show that shortly before 11 
o’clock, on the might of 4 January, 1930, two men—one a tall yellow 
negro, the other a small black negro—entered a store in the city of Wil- 
mington, N. C., for the purpose of robbery. The only person in the 
store when they entered was John Brown, who was employed therein as 
a clerk. Huis father, Wiliam Brown, was the owner of the store. When 
the men entered the store John Brown was behind a counter, near the 
money drawer. 

Miss Georgia Brown, a sister of John Brown, testified that she went 
into the store at about 11 o’clock to speak to her brother. The only 
persons in the store at this time were John Brown and the two negro 
men. She saw the tall yellow negro standing in front of her brother, 
with a pistol in his hand. The counter was between them. The small, 
black negro was behind the counter, walking in the direction of the 
money drawer. When she realized the situation, Miss Brown exclaimed 
to her brother, “John, what is the trouble?” Before he could reply, the 
tall yellow negro shot him with the pistol. Miss Brown then ran to her 
brother, saying, “John, have they hurt you?” He replied, “Yes, 
Georgia; run before they shoot you.” When the pistol was fired by the 
tall yellow negro, the small black negro ran from behind the counter, 
and out of the store. As Miss Brown started to the telephone in the 
store, the tall yellow negro followed her, with a bag in his hands. Ap- 
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prehending that he was about to assault her, she screamed, and he ran 
out of the store. Both men escaped, and Miss Brown called the police 
headquarters over the telephone. When the officers arrived at the scene, 
they found that John Brown had been mortally wounded. They took 
him to the hospital, where he died soon after his arrival there. His 
death was the result of the wound, caused by the pistol fired by the tall 
vellow negro, while the small black negro was behind the counter, going 
in the direction of the money drawer. 

Miss Brown testified that she had never seen either of the men whom 
she saw in the store at the time her brother was shot, before the night 
of the homicide. However, while testifying at the trial, she identified 
the defendant, Lancey Sterling, as the tall yellow negro who shot her 
brother. She said, “I now identify the defendant, Lancey Sterling, as 
the man who shot my brother.” 

This defendant was arrested on Sunday morning, between 8 and 9 
o’elock, because of the description given to the officers by Miss Brown 
the night before, immediately after the homicide, of the man who shot 
her brother. When she first saw the defendant in the custody of the 
officers, at the jail, she hesitated to identify him positively, because he 
did not then have a beard. She had stated to the officers, and so testi- 
fied at the trial, that the man who shot her brother had a beard, appa- 
rently of three or four days growth, on his face. There was evidence 
tending to show that the defendant went to his home on the night of the 
homicide after 12 o’clock; and that between this time and the time of 
his arrest the next morning, he had shaved himself. One of the officers, 
who arrested the defendant at the home of his mother, testified that his 
face, at the time of the arrest, “appeared to be the face of a man who 
had taken a hasty shave with a dull razor in cold water.” 

Miss Brown testified that she could not identify the defendant, George 
Duvis, as the small black negro whom she had seen behind the counter, 
going in the direction of the money drawer, when she went into the 
store on the night of the homicide, and who van out of the store, when 
the pistol was fired. She had never seen this man before, and could only 
testify that he was a small black negro. 

Ben Johnson, a witness for the State, testified that he had known the 
defendant, George Davis, for about fifteen years-—for about three years 
in the city of Wilmington, and prior to that time in South Carolina and 
Georgia. He saw the defendant on Sunday morning after the shooting 
of John Brown on Saturday night. The defendant then told the witness 
that Mr. Brown’s son, John, had been shot and killed in his father’s 
store the night before. The witness next saw the defendant in Wilming- 
ton on the following Wednesday evening at about 6 o’clock. On this 
oceasion the defendant told the witness that he was in the store when 
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John Brown was shot; that he had met a man on the street near the 
store that night; that in consequence of his agreement with this man, 
he went with him to the store; that the man held up John Brown with 
a pistol, and that he had started behind the counter to get the money 
from the money drawer; that then the girl came in, the man fired his 
pistol, and he got scared and ran out of the store. 

Joe Nick Byrd, a witness for the State, testified that he had known 
the defendant, George Davis, for about two months before the homicide; 
that on the night of the homicide the defendant was at his store, from 
about 8 o’clock until some time after 10 o’clock; that soon after 8 o’clock 
the defendant went to Mr. Brown’s store, which is near the witnesses’ 
store, on an errand for the witness; that he returned to witnesses’ store 
and remained there until about 10 o’clock; that about 10 o’clock defend- 
ant went on another errand for witness, and returned at about 11:30, 
and that he remained at his store for several hours after his return. 
The witness first heard of the homicide at about 12:30 that night. The 
witness could not say whether or not the defendant was at his store when 
some men came in and told about the homicide; he could not remember 
as to this, 

The defendant, George Davis, was arrested at a lumber camp several 
vuiiles from the city of Wilmington, on Wednesday or Thursday night 
atter the homicide. The arrest was made because of information re- 
celved by the officers as to his statement to Ben Johnson. After the 
arrest the defendant was taken to the jail in the city of Wilmington, 
where a warrant charging him with the murder of John Brown was 
served on him. The officer who served the warrant testified that after 
he had read it to the defendant, the defendant said, “My God, Mr. 
Tindall, what do you think they are going to do with me?” The officer 
rephed that he did not know. The defertdant then said, “I didn’t kill 
the man.” Subsequently, while confined in jail, the defendant, in the 
presence of the defendant, Lancey Sterling, said to the officers, “Lancey 
Sterling is the man who shot John Brown.” Lancey Sterling replied, 
“TY have not shot anybody.” The defendant then said, “You did; you 
have the same cloth around your head now that you had on your head 
the night you shot him.” | 

The defendant, George Davis, did not testify as a witness at the trial. 

The defendant, Lancey Sterling, testifying in his own behalf, denied 
that he shot John Brown, and denied that he was in the store when 
John Brown was shot. He testified that on the night of the homicide he 
was at his mother’s home in the city of Wilmington from about 10 
o’¢lock until after 12, when he went to his home. He offered the testi- 
mony of several witnesses as evidence in support of his alibi. He testi- 
fied that when the defendant, George Davis, said in his presence and in 
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the presence of the officers, that he was the man who shot John Brown, 
he replied to him, “For God’s sake, look at me. IJ never saw you before 
in my life.” 

At the conclusion of all the evidence, and after the charge of the court 
to the jury, the jury returned the verdict appearing in the record, to 
wit: “Guilty of murder in the first degree, as to both defendants.” 

From the judgment that each defendant suffer death by means of elec- 
trocution, as provided by statute, both defendants appealed to the 
Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

George Rountree, Jr., for defendants. 

John Q. LeGrand and Newman & Sinclair assigned by the Court for 
defendant, George Davis. 


Connor, J. Miss Georgia Brown, sister of the deceased, John Brown, 
and the only witness for the State, as shown by all the evidence, who 
was present at the time the deceased was shot and killed, testified that 
the man who shot and killed the deceased had a beard, of apparently 
three or four days growth, on his face. All the evidence was to the 
effect that at the time of his arrest, which was within a few hours after 
the homicide, the defendant, Lancey Sterling, who was identified by Miss 
Brown as the man who shot her brother, had no beard on his face. ‘The 
evidence for the State tended to show that he had recently shaved. The 
evidence for the defendant was to the contrary. One of the officers who 
made the arrest, in his direct testimony, said: ‘“Lancey’s face appeared 
to me as the face of a man that had taken a hasty shave with a dull 
razor in cold water.” 

The case on appeal does not show that this statemerit was made by 
the witness in response to a specific question addressed to the witness 
by the solicitor. The record shows that counsel for defendant objected 
to the statemeut, saying: “That is merely an opinion.” To this the 
court replied: “That 1s what has been called a shorthand statement of 
facts.” To this defendant excepted. His assignment of error based on 
this exception cannot be sustained. As was said in S. v. Skeen, 182 
N. C., 844, 109 S. E., 71, this was only a shorthand method of giving the 
facts as they appeared to the witness. In that case, the statement of the 
witness, in describing the appearance of the defendant, was, “His clothes 
were damp—-shoes muddy—looked like. Didn’t look like they had been 
unlaced in several days.” It was held that it was proper for the witness 
to state the instantaneous conclusion of his mind, from his observation 
of a variety of facts presented to his senses at one and the same time. 
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The principle is stated and approved in Willis v. New Bern, 191 N. C,, 
507, 1382 8. E., 286. See, also, S. v. Gray, 180 N. C., 697, 104.58. E., 
647; 8. v. Bryant, 178 N. C., 702, 111 8. E., 480; S. v. Harden, 177 
N. C., 580, 98 S. E., 782; &. v. Spencer, 176 N. C., 709, 97 S. E., 155; 
S. v. Leak, 156 N. C., 648, 72 S. E., 567. In the last case cited, the 
principle as stated in McKelvey on Evidence, p. 220, et seg., is approved 
by this Court. On this principle there was no error in overruling de- 
fendant’s objection to the statement of the witness on the ground that it 
was merely an expression of his opinion. In passing upon this assign- 
ment of error, we interpret the record as showing in effect that defend- 
aut’s counsel moved to strike out the statement, and that the motion was 
denied. 

The sole question involved in the issue submitted to the jury at the 
trial of this action was one of identity. The uncontradicted evidence 
for the State shows that the homicide was murder. There was no eyi- | 
dence tending to show that the homicide was manslaughter, or that it 
was justifiable or excusable. All the evidence showed that the murder 
was committed in an attempt to perpetrate a felony, to wit, robbery. 
The homicide was, therefore, murder in the first degree, as defined by 
statute. C.8., 4200. On the authority of 8S. v. Spivey, 151 N. C., 676, 
65 S. E., 995, approved in S. v. Newsome, 195 N. C., 552, 1438 S. E., 
187, the court might well have so instructed the jury, leaving the ques- 
tion as to the guilt of the defendants to be determined by the jury, under 
the instructions of the court, from the evidence. There was conflicting 
evidence as to the identity of the defendants, as the men who committed 
the murder, while attempting to perpetrate a robbery. This evidence 
was submitted to the jury under a charge which we find free from error. 
Shght inaccuracies in the statement of the evidence by the court in its 
charge to the jury, not called to its attention at the time, cannot be held 
us prejudicial error. In the instant case the charge was in substantial 
comphance with C. S., 564. The contentions of each defendant, as well 
us those of the State, upon the conflicting evidence, were fully and fairly 
stated by the court. The verdict is fully supported by the evidence, and 
we find no error in the record, for which either defendant is entitled to 
a uew trial. The judgment is affirmed. 

No error. 
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STATE OF NORTH CAROLINA on ReLatrion oF D. 1. BOULDIN y. 
W. A. DAVIS. 


(Filed 10 December, 1930.) 


Elections G b—Jurat of absentee ballots is only prima facie evidence that 
voters had sworn thereto and is rebuttable by parol evidence. 

In an action in the nature of guo warranto proceedings to test the 
right of the defendant to hold a municipal office of a city on the ground 
that ballots of absentee voters were cast for the encambent that should 
have been excluded for the reason that contrary to the jurat on the bal- 
lots the voters thereof had not in fact been sworn, the jurat is but print 
facie evidence that the ballots had been sworn to by the respective 
voters, which may be rebutted by parol evidence, in this case by the testi- 
mony of those who had cast them. C. &., 5960, ef seg. 


APPEAL by defendant from Schenck, J., at August Term, 1930, of 
GuiLrorp, Affirmed. 

This is an action instituted by the State of North Carolina, on the 
relation of D. L. Bouldin, a qualified voter of said State, residing in 
Ward No. 2 of the city of High Point, in the nature of a quo warran!o 
(C. 8., 870, and C. S., 871), for judgment that the defendant, W. A. 
Davis, be ousted and removed from the office of councilman of said city, 
trom Ward No. 2, and that T. C. Johnston, having been duly elected 
thereto, be declared entitled to qualify for said office. 

It is alleged in the complaint that the defendant, W. A. Davis, has 
usurped the office of councilman of the city of High Point, from Ward 
No. 2, and that he now unlawfully holds and performs the duties of said 
office, contending that at an election held in said ward, on 7 May, 1929, 
a majority of the votes cast at said election, were cast, counted and re- 
turned for said defendant, as appears by the return made to the city 
council by the registrar and judges of election, whereas in truth and in 
fact a majority of said votes were not cast for the defendant, but were 
cast and should have been counted and returned for T. C. Johnston, a 
resident of said ward, and eligible in all respects for said office. 

The defendant in his answer denies the allegations of the complaint, 
other than that a majority of the votes cast at said elections were counted 
and returned for the defendant, as shown by the return of the registrar 
and judges of election. The defendant alleges that he was duly elected 
and has lawfully qualified as councilman of the city of High Point for 
Ward No. 2, and is now lawfully engaged in the performance of the 
duties of said office. 

The issues arising on the pleadings, both of law and of fact, were, by 
consent, referred for trial to H. M. Robbins. 

From the evidence at the hearings before him, the referee found that 
at the election held in Ward No. 2, of the city of High Point, on 7 May, 
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1929, for the office of councilman from said ward, 574 ballots were cast 
for the defendant, W. A. Davis, and 585 ballots were cast for T. C. 
Johnston, resulting in a majority of 11 for T. C. Johnston. This find- 
ing of fact was made by the referee, by excluding from the number of 
votes for the defendant and also for T. C. Johnston, as returned by the 
registrar and judges of election, the ballots of persons who were not 
residents of Ward No. 2, and of persons who were not entitled to vote 
an absentee’s ballot, because of failure to comply with the statute. The 
referee concluded from his findings of fact that the defendant, W. A. 
Davis, was not entitled to the office of councilman of the city of Tigh 
Point. from Ward No. 2, and that T. C. Johnston was entitled to said 
office. 

The report of the referee, with exceptions filed thereto by both plaiu- 
tiff and defendant, was heard by the judge. AU the exceptions were 
overruled except certain exceptions filed by the plaintiff pertinent to one 
vote. These latter exceptions were sustained, and the report of the 
referee was modified by adding one vote to the total number of votes for 
T. ©. Johnston, as found by the referee. As thus modified, the report 
of the referee was approved by the judge and duly confirmed. 

From judgment (1) that the defendant, W. A. Davis, is not entitled 
to the offiee of councilman of the city of High Point, from Ward No. 2, 
and that said defendant be ousted and removed from said office; and 
(2) that T. C. Johnston, having been elected thereto by a majority of 
twelve votes at the election held on 7 May, 1929, is entitled to the 
office of councilinan of the citv of High Point from Ward No. 2, and 
that upon his qualification as required by law, the said T. C. Johnston 
is entitled to assume the duties and to receive the emoluments of said 
office during the current term, the defendant, W. A. Davis, appealed to 
the Supreme Court. 


floyle & Harrison and Shuping & Hampton for plaintiff. 
v. J. Gold, C. W. McAnally and Walser & Casey for defendant. 


Consxor, J. Defendant’s appeal from a judgment in this action 
overruling his demurrer ore tenus to the complaint, challenging the right 
of the relator to maintain this action, was heard at the Fall Term, 
1929, of this Court. The judgment was affirmed, 197 N. C., 781, 150 
S. E., 567. The action has since been tried on the issues raised by the 
pleadine: s, by a referee, and is now here on the appeal of the defendant 
from the judgment in neon dance with the report of the referee, as modi- 
fied by the judge. The judgment adverse to the defendant is supported 
by the finding of fact that at. the election for the office of councilman of 
the eity of High Point from Ward No. 2, held in said ward on 7 May, 
1929, 586 votes were cast for T. C. Johnston, and only 574 votes were 
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cast for the defendant, W. A. Davis, the majority for the said T. C. 
Johnston being 12 votes. 

It 1s conceded by the defendant in his brief filed in this Court that 
the judgment from which he has appealed must be affirmed, unless, as 
he contends, there was error in excluding 13 absentee ballots cast at 
the election for him. If these ballots were properly excluded defend- 
ant, not having received a majority of the votes cast at the election, 
is not entitled to the office of councilman of the city of High Point 
from Ward No. 2. If these ballots should have been counted for him, 
he was elected by a majority of one, and rightfully qualified for and 
holds said office. 

The validity of the 13 ballots, all of which were cast by absentees, 
was Challenged at the trial before the referee on the sole ground that 
although each of said ballots was accompanied by an affidavit, showing 
on its face that the subscriber had been sworn, in truth and in fact 
such subscriber was not sworn as required by the statute. C. 8.. 5960, 
et seq. 

Evidence, consisting in each ease of the testimony of the voter whose 
name was subscribed to the afhidavit, was offered at the trial to the effect 
that the subscriber was not sworn by the officer whose name was signed 
to the jurat. Defendant contends that this evidence was incompetent, 
and should not have been admitted over his objection. The question of 
law involved in this contention is whether it is competent for a person 
who admits that he or she signed a paper-writing purporting to be and 
in form sufficient as an affidavit, to testify, after the affidavit has been 
accepted as establishing the facts to be as stated therein, that he or she 
was not sworn. 

The jurat of an officer authorized to administer oaths is prima facic 
evidence of all matters properly stated therein; but it is not conclusive, 
and extrinsie evidence is admissible to prove that such statements are in 
fact false. 2 C. J., 367. In Green v. Rhodes, 8 Ga. App., 301, 63 
S. E., 1090, it was held that the officer who signed the jurat to an alleged 
affidavit is competent to testify that the affidavit was not sworn to; and 
so it must be held that the subscriber to an alleged affidavit is likewise 
competent to testify that he did not swear to the affidavit. His test- 
mony is admissible to show that he was not sworn; the jurat on the 
affidavit is evidence, only, prima facie, to the contrary and therefore 
subject to contradiction. 

There was no error in excluding the 13 ballots cast for the defendant 
by persons who did not attend the election, but who sought to avail 
themselves of the privilege of the statute authorizing voters in certain 
instances to vote as absentees. Davis v. Board of Education, 186 N. C., 
227,119 S. E., 372. The judgment is 

Affirmed. 
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FLOYD GROCH, ApMiInisTRATOR C. T. A. or TT. A. GROCK, DECEASED, AND 
ELOY!) GROCE vy. D. R. GROCE ann ALBERT GROCE. 


(Iriled 10 December, 1980.) 


Wills E f—In this case held: will bequeathed remainder of personalty to 
two sons of testator, one half to each. 

In construing a will regard will be given the language employed to 
effectuate the testator’s intent, and where he has devised a certain part of 
his lands to his adopted son where he may select, and directs that the 
residue of his property, real and personal, be sold and the proceeds paid 
ito his two sons “one-half that remains to D. and A. remaining money”: 
Held, as to the personalty the two sons were the primary objects of the 
testator’s bounty, and the money from the sale was to be divided between 
them after payment of debts and a tombstone as directed by the will, to 
the exclusion of the adopted son, and the further expression “kept on 
expenses after all debts are paid,’ evidently intended expenses of neces- 
sary upkeep of livestock and the like until the sale could be made. 


ADAMS, J., dissents. 


AppeaL by defendant from Harding, J., at May Term, 1930, of 
Yapxin. Reversed. 

The judgment of the court below was as follows: “This cause coming 
on to be heard before his Honor, W. F. Harding, judge presiding, at 
the May Term of the Superior Court of Yadkin County, and it appear- 
ing to the court that Floyd Groce, administrator c. t. a. of T. A. Groce, 
deceased, filed his final account for settlement with the clerk of the Supe- 
rior Court of Yadkin County, on 15 July, 1929, showing the payment of 
all debts, and at the same time filed a petition against the parties inter- 
ested in the due administration of the estate as provided in section 152 of 
the Consolidated Statutes of North Carolina, and that upon the hearing 
before the clerk of the Superior Court of Yadkin County, all parties 
being in court and represented by counsel, it being the opinion of the 
clerk that before a distribution of the personal property could be made 
it was necessary that the will of T. A. Groce be interpreted. It was, 
therefore, ordered by agreement of counsel that the matter of the distri- 
bution of the personal property under said will be transferred to the 
civil issue docket of the Superior Court of Yadkin County, it being 
understood and agreed by counsel representing the parties interested that 
T. A. Groce, deceased, died 2 February, 1928, and that he made a will 
bearing date of his death; that T. A. Groce lived by himself, he and his 
wife having separated several years previous, and that at the time of his 
death he owned 169.3 acres of land; that a partition of said lands has 
been made according to law; that the proceeds from the sale of the 
personal property amounted to about $750, and the deceased had in 
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cash, at the time of his death, about $1,500, and that there now ouly 
remains the question of the distribution of the personal property of the 
deceased under his will which is as follows: 


‘State of North Carolina, 
Yadkin County 
February A.D. 1928. 


Considering my old age and uncertainty of life, I do herein make my 
last Will and Testament. I do bequeath to my adopted son Floyd T. 
Groce seventy-five acres of land where the said Floyd Groce may choose 
to take it. Floyd is to pay my debts and funeral expenses with tombstone. 
I do also bequeath to D. R. and Albert M. Groce the Remainder of my 
land—my personal property and effects to be sold by Floyd Groce or 
kept on Expenses after all debts is paid then Floyd Groce is to pay over 
one-half that remains to D. R. Groce and Albert Groce remaining money. 
So let be Amen. This Feb. 2, 1928. Witness my hand and seal. 

T. C. Groce (Seal).’ 


A photostatic copy of said will is hereto attached and made a part of 
this Judgment. 

And after reading said will, considering the same, and considering 
the argument of counsel for the parties interested, the Court is of the 
opinion aud so adjudges that the true intent and meaning of the afore- 
said will of T. A. Groce, deceased, is as follows: That the administrator 
ce. t. a. should pay all debts and costs of administration out of the per- 
sonal estate, including moneys on hand belonging to the estate of T. -\. 
Groce, and that the surplus, after paying said debts and the costs of ad- 
ministration, should be divided as follows, to wit: One-half of said sur- 
plus to be paid by the said administrator to D. R. Groce and Albert 
Groce jointly, to be divided equally between them, and the other half 
of said surplus to be retained or paid to Floyd Groce. It is further 
ordered and adjudged that the costs of this hearing for the construction 
of said will be included in the costs of the administration of the estate 
of T. A. Groce, deceased.” 

The defendants assigned error “For that his Honor erred in signing 
the judgment as set out in the record.” 


Wilhams &@ Reavis for plainteff. 
Benbow, Hall & Benbow for defendants. 


CrarKkson, J. The question involved: Are D. R. Groce and Albert 
Groce the sole legatees of T. A. Groce, as to the personal estate after 
the debts are paid? We think so. 
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This case was here before, In re Wall of T. A. Groce, 196 N. C., 373. 
It is there held: “The requirements of ©. §., 4131, that a paper-writing 
sufficient to pass as a holograph will must be found after the death of the 
testator among his valuable papers and effects, must be liberally con- 
strued, and where it is found among the deceased’s papers and effects 
evidently regarded by him as his most valuakle papers, and are in fact 
valuable, under circumstances showing his intention that that will should 
take effect as being so found, it is sufficient, and under the facts of this 
ease the paper-writing was adjudged to be effective as his will when 
found after his death in the pockets of the clothes he was wearing, with 
large sums of money and other papers of value.” Headnote 3, Groce 
case, supra. In that case, at p. 374, we find the following statement: 
“This paper-writing purports to be the will of T. A. Groce, by which he 
devises to his adopted son, Floyd T. Groce, seventy-five acres of land, 
‘where the said Floyd Groce may choose to take it.’ He bequeaths and 
devises the remainder of his property, real and personal, to his two 
sons, D. R. Groce, and Albert Groce, and directs that Floyd T. Groce 
shall pay his debts and funeral expenses, including a tombstone.” 

The construction of the will was not the question in controversy when 
this case was here before, but we think the statement as to the meaning 
of the will set forth in the case correct. The will made was holograph. 
The testator had an adopted son Floyd T. Groce and two sons D. R. and 
Albert Groce. The cardinal principle in the construction of a will is 
to ascertain the intention. This is to be gathered from the setting of 
the parties and the language of the will. The concluding part of the 
will “I do also bequeath to D. R. and Albert Groce the Remainder of 
my land—my personal property and effects to be sold by Floyd Groce or 
kept on Expenses after all debts is paid then Floyd Groce is to pay over 
one-half that Remains to D. R. Groce and Albert Groce remaining 
money.” 

The testator gives to Floyd T. Groce 75 acres where ‘the may choose to 
take it,” and requires him to pay the debts and funeral expenses, and for 
the tombstone, and later provides that these are to be paid out of the 
personal property. Testator provides for the adopted son and then he 
deals with the remainder of his property, and in this his two sons are 
the primary objects of his bounty. Testator then leaves the remainder 
of his land to his two sons. Then he comes to dispose of his personal 
property. He designates Floyd Groce to sell his personal property and 
effects, or keep on expenses (any livestock no doubt until they could be 
sold). After all debts are paid, “then Floyd Groce is to pay one-half 
that remains to D. R. Groce and Albert Groce remaining money.” 
“Remaining money,” of course, meaning after the debts were paid and 
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the money remaining to be paid one-half each to D. R. and Albert 
Groce, his two sons, the primary objects of his bounty. 

In Mangum v. Trust Co., 195 N. C., at p. 472, quoting 28 R. C. L., 
part sec. 179, at page 219, we find: “In the interpretation of a will the 
dominant or primary intention, gathered from the whole thereof and all 
its provisions, must be allowed to control, and a particular and minor 
intent is never permitted to frustrate a general and ulterior object of 
paramount consideration. Accordingly in interpreting wills favor will 
be accorded to those beneficiaries who appear to be the special objects of 
the testator’s bounty.” 

A reasonable inference also is that the testator left the most valuable 
land “75 acres of land where Floyd Groce may choose to take it,” and the 
“remaining money” after payment of debts, etc., to his two sons, one- 
half each, no doubt equalizing the less valuable land they received. 

For the reasons given, the judgment of the court below is 

Reversed. 


Apams, J., dissents. 





J. E. BURLESON er an vy. THE BOARD OF ALDERMEN OF THE TOWN 
OF SPRUCE PINE ET AL. 


(Filed 19 December, 1950. ) 


1. Municipal Corporations K a—C. S., 2937 authorizes a city to issue 
bonds for public hospital with approval of voters. 

While an incorporated town may not issue valid bonds for the erection 
and maintenance of a public hospital with the approval of its voters 
without statutory authority, this authority is conferred by C. S8., 2796, 2937, 
and where » proposed issuance of such bonds had been authorized by 
ordinance under the provisions of C. 8., 2988, and approved by the voters 
according to the provisions of C. 8., 2948, and the other statutes relevant 
have been duly followed, the bonds so issued are a valid obligation of the 
town issuing them, and their issuance will not be enjoined by the courts, 
C. S., 7255, not applying to the facts of this case. 

2. Same—Right of cities to issue bonds in general. 

A municipality may issue valid bonds for its necessary expeuses with- 
out the approval of its voters within the constitutional limitation in the 
absence of statutory authority, and with statutory authority and the 
approval of its voters it may issue bonds in excess of this limitation. 
Const., Art. VII, sec. 7, construed with Art. V, sec. 6. 


Appear by plaintiffs from Harding, J., at Chambers 25 June, 1930. 
From Mitrcueny. Affirmed. | 

This is an action by plaintiffs, residents and taxpayers of the town of 
Spruce Pine, N. C., to restrain and enjoim the defendants, the board 
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of aldermen and mayor of said town, from issuing, selling or disposing 
of bonds of said town of Spruce Pine, for the purpose of raising money 
to defray the expense of constructing, maintaining and operating a 
public hospital in said town, and from levying and collecting, annually, 
sufficient taxes to pay the principal and interest on said bonds, as the 
same shall become due. 

On 7 January, 1930, an ordinance was adopted by the governing body 
of the town of Spruce Pine, a municipal corporation existing under 
the laws of this State, authorizing the issuance of the negotiable coupon 
bonds of said town, in the maximum aggregate principal amount of 
$35,000, for the purpose of raising money for the construction, mainte- 
nance and operation of a public hospital in said town, and ordering the 
levy and collection of a tax, annually, sufficient to pay the principal and 
interest of said bonds as the same shall become due. <A statement of 
the debt of said town, signed and verified by the oath of its treasurer, 
showing that its net debt, including the amount of the bonds authorized 
by said ordinance, was $89,478.41, and that the assessed value of taxable 
property in said town was $1,361,453, was filed with its clerk, and was 
open for inspection. The said net debt, as shown by said statement, is 6.5 
per cent of the said valuation. It was provided in said ordinance that 
the same should take effect when approved by the qualified voters of 
said town at an election to be held for that purpose, as provided in the 
Municipal Finance Act. 

Thereafter, a special election was held in the town of Spruce Pine, 
on 4 March, 1930, pursuant to a resolution adopted by the governing 
body of said town, and after publication of the notices required by 
statute. The total number of voters registered for said election was 
486; of these, 255 voted ballots, on which were written or printed the 
words: “For ordinance authorizing $35,000 bonds for hospital and a tax 
therefor.” This election was regular in all respects, and the result was 
duly declared, and recorded as required by statute. 

All requirements of the Municipal Finance Act, relative to the adop- 
tion of said ordinance, the passing of the resolution for, and the notices 
of said election, were fully compiied with. The defendants, the board 
of aldermen and the mayor of the town of Spruce Pine, unless re- 
strained and enjoined from so doing by judgment in this action, which 
was begun on 3 April, 1930, will issue, sell and dispose of the bonds of 
said town of Spruce Pine, in the sum of $35,000, and apply the pro- 
ceeds of said bonds in constructing, maintaining and operating a public 
hospital in said town. 

Upon the foregoing facts as found by the judge at the hearing of a 
motion that a temporary restraining order issued in this action be dis- 
solved, it was considered, ordered and adjudged, that said temporary 
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restraining order be and the same was dissolved; 1t was further ordered 
and adjudged that the said bonds in the sum of $35,000, when issued and 
delivered, will constitute a legal and binding obligation of the town of 
Spruce Pine. 

Plaintiffs excepted to the judgment and appealed therefrom to the: 
Supreme Court. 


Jharles Hutchins for plaintrffs. 
McBee & McBee and W. C. Berry for defendants. 


Connor, J. The findings of fact on which the judgment in this 
action was rendered were made by the judge from admissions in the 
pleadings, and from the official minutes of the town of Spruce Pine. 
There were no exceptions to these findings. The only exception on 
which plaintiffs assign error on their appeal to this Court, was to the 
judgment. Their contention upon this assignment of error is that the 
bonds which the defendants propose to issue and to sell were not a 
binding and legal obligation of the town of Spruce Pine, for the 
reasons: (1) that said bonds are not for a necessary expense within the 
meaning of Article VII, section 7 of the Constitution of North Caro- 
lina; (2) that the only legislative authority for the issuance of bonds 
by a municipal corporation for the purpose of constructing, maintaining 
and operating a public hospital is C. 8., 7255; and (3) that the pro- 
visions of C. §., 7255, with respect to the issuance of bonds and the levy 
and collection of a tax, by a municipal corporation, for the purpose of 
constructing, maintaining and operating a public hospital have not been 
complied with in the instant case. For these reasons, plaintiffs contend 
that said bonds will not be a binding and legal obligation of the town of 
Spruce Pine, for the payment of which defendants will be authorized 
to levy and collect a tax, annually, notwithstanding their issuance has 
been approved by a majority of the qualified voters of said town. 

Tt is conceded by defendants that the provisions of C. S., 7258, have 
not been complied with in the instant case. They contend, however, 
that the bonds which they propose to issue and to sell are authorized by 
O. S., 2796, and C. S., 2987; that the provisions of these statutes have 
been complied with, and that the issuance of said bonds, and the levy 
and collection of a tax, annually, for the payment of said bonds as they 
shall become due, was approved by a majority of the qualified voters of 
the town of Spruce Pine at an election duly called and held in accord- 
ance with the provisions of C. &., 2948. 

In Armstrong v. Commissioners, 185 N. C., 405, 117 S. E., 388, the 
defendants insisted on their appeal to this Court that a public hospital 
should be considered a necessary expense of a municipal corporation, 
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and that for this reason bonds issued by the defendants in that case for 
the purpose of constructing, maintaining and operating a public hospital 
would be valid, although not issued in compliance with the provisions of 
Article VII, sec. 7, Constitution of North Carolina. In the opinion in 
that case, it is said: “We cannot so hold.” In the instant case, therefore, 
the bonds will not be valid, unless their issuance was authorized by the 
General Assembly and approved by a majority of the qualified voters 
of the town of Spruce Pine. Henderson v. City of Wilmengton, 191 
N. C., 269, 182 S. E., 25, and cases there cited. In that case, speaking 
of Article VU, section 7, Constitution of North Carolina, it is said: 
“In analyzing and construing this section in its relation to the sixth 
section of Article V, the Court has held: (1) that for necessary expenses 
the municipal authorities may levy a tax up to the constitutional limita- 
tion without a vote of the people and without legislative permission; 
(2) that for necessary expenses they may exceed the constitutional limi- 
tation by legislative authority, without a vote of the people; and (3) 
that for purposes other than necessary expenses a tax cannot be levied 
either within or in excess of the constitutional limitation except by a 
vote of the people under special legislative authority.” This is a clear 
and accurate statement of the principles of constitutional law applicable 
to municipal taxation in this State. 

In the instant case, the issuance of the bonds and the levy and collec- 
tion of the tax was approved by the people of the town of Spruce Pine— 
that is, by a majority of the qualified voters of said town. The bonds 
are, therefore, valid, if their issuance was authorized by statute duly 
enacted by the General Assembly. 

C. S., 2796, provides that the governing body of a city or town may 
acquire, establish and maintain a hospital or hospitals. Under the 
authority of Adams v. City of Durham, 189 N. C., 282, 126 8S. E., 611, 
it may apply for that purpose funds already on hand in the treasury of 
the city or town; it cannot, however, raise money for that purpose by, 
issuing the bonds of the city or town, or by levying and collecting taxes, 
without legislative authority and without the approval of a majority of 
the qualified voters of said city or town, at an election duly called and 
held therein. 

C. §., 2987, provides that a municipality may issue its negotiable 
bonds for any purpose or purposes for which it may raise or appropriate 
money, except for current expenses. As a municipal corporation may 
appropriate money for the purpose of acquiring, establishing and main- 
taining a hospital, it may issue its bonds, and levy and collect taxes, for 
that purpose, with the approval of a majority of the qualified voters of 
the corporation. The requisite legislative authority is conferred by this 
statute. 
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In the instant case, the bonds were authorized by an ordinance duly 
adopted by the board of aldermen of the town of Spruce Pine, in 
accordance with the provisions of C. S., 2938. The election at which a 
majority of the qualified voters of said town approved the issuance of 
the bonds and the levy and collection of the tax authorized by the ordi- 
nance was duly called and held in accordance with the provisions of 
C.S., 2948. 

C, §., 7255, is not applicable to the bonds which defendants in the 
instant case propose to issue and to sell. Noncompliance with its pro- 
visions does not affect the validity of said bonds. There was statutory 
authority for the issuance of the bonds as well as popular approval, as 
required by the Constitution of this State. There is no error in the 
judgment. 


Affirmed. 





JOHN MORGAN, spy His Next FRIEND, J. F. ROBINSON, vy. MRS. AM. A. 
OWEN ann MORGAN & PERRY. 


(Filed 19 December, 1930. } 
Judgments F c — In this case judgment, being contrary to verdict, is 


vacated and verdict set aside and a new trial ordered. 


When according to the verdict of the jury the plaintiff is entitled to 
recover damages in a negligent injury case, and the trial court refuses to 
sign judgment according to the verdict on the ground that as a matter of 
law the evidence failed to establish the defendant’s negligence as a proxi- 
mate cause of the plaintiff’s injury, and signs judgment for the defendant 
without disturbing the verdict: Held, there being a conflict between the 
yerdict and judgment, the judgment will be vaeated, the verdict set aside 
and a new trial ordered on appeal. Jernigan v. Neighbors, 195 N. C., 231, 
cited and applied. 


AppEAL by plaintiff from Barnhill, J., at September Term, 1930, of 
Haywoop. New trial. 

The plaintiff, a minor, brought suit by his next friend to recover dam- 
ages resulting from the collision of a truck owned and operated by 
Morgan & Perry with an automobile owned and driven by Mrs. Owen. 
At the close of the plaintiff’s evidence the defendants moved to dismiss 
the action as in case of nonsuit and the motion was denied. The defend- 
ants offered evidence and at the conclusion of all the evidence again 
made a motion for judgment as in case of nonsuit. This motion, also, 
was denied. The defendants excepted. After considering the evidence 
under the court’s instructions the jury returned the following verdict: 

1. Was the plaintiff injured by the negligence of Mrs. M. <A. Owen, 
as alleged in the complaint? Answer: Yes. 
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2, Was the plaintiff injured by the negligence of D. A. Perry and 
H. L. Morgan, trading as Morgan & Perry, as alleged in the complaint? 
Answer: Yes. 

3. What damage, if any, is the plaintiff entitled to recover? Answer: 
$6,500. 

The judgment recites these facts: “After the return of the verdict, the 
eourt being of the opinion as a matter of law that the plaintiff was not 
entitled to recover against the defendant, Mrs. Owen, for that in the 
opinion of the court the negligence complained of as to this defendant 
could not have been one of the proximate causes of the plaintiff’s injury; 
und the court being of the opinion, upon the admission of counsel for 
plaintiff, that the defendant, H. L. Morgan, only, was liable for the pay- 
ment of any judgment against the partnership trading as Morgan & 
Perry, and that the plaintiff, being the minor son of the defendant, H. L. 
Morgan, could not recover against the defendant, H. L. Morgan, sets 
the verdict aside as to those defendants by consent. It is therefore con- 
sidered, ordered and adjudged that the plaintiff take nothing by this 
action, ‘and pay the costs incurred. And upon the intimation of the 
court that the verdict would be set aside as to the defendants, H. L. 
Morgan and D. A. Perry, the plaintiff, through his counsel, takes a 
voluntary nonsuit as to the defendants H. L. Morgan and D. A. Perry, 
trading as Morgan & Perry, which is allowed by the court.” 

The plaintiff excepted to the judgment and appealed. 


S.f. Robinson and Morgan, Ward & Stamey for appellant. 
Ward & Allen for Mrs. Owen, appellee. 


Apams, J. The plaintiff took a voluntary nonsuit as to Morgan & 
Perry, and with the question of their lability we are not concerned. 

An entirely different relation exists between the plaintiff and Mrs. 
Owen. His Honor twice denied her motion for nonsuit, and thereby 
held as an inference of law that the evidence raised issues for the jury. 
Accordingly, issues were submitted to the jury and were answered in 
favor of the plaintiff. When the verdict was returned his Honor ex- 
pressed the opinion as a matter of law that the plaintiff was not entitled 
to judgment on the verdict because the negligence of Mrs. Owen could 
not have been a proximate cause of the plaintifi’s injury, and then 
adjudged that the plaintiff take nothing by his action and pay the costs. 

The record thus presents an unusual situation. The essential ele- 
ments of actionable negligence are injury, negligence, and proximate 
cause. The court’s denial of the motion to nonsuit was in effect an 
adjudication that the evidence tended to show a causal relation between 
the defendant’s negligence and the plaintifi’s injury; and this relation 
was established by the jury’s answer to the first issue. The latter 
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opinion, set out in the judgment, is altogether inconsistent with the 
former opinion of the court and with the finding of the jury. It is to 
be noted that the verdict was not set aside; it is undisturbed. The 
action was not dismissed as in ease of nonsuit; but by a final judgment 
it was declared that the plaintiff should take nothing by his action. The 
plaintiff is denied judgment. although there is no interference with the 
verdict awarding him damages. 

Substantially the same conditions arose in Jernigan v. Neighbors, 
195 N. C., 231. In that case we remarked, “If we simply reverse the 
judgment, the verdict will stand, and in that event the plaintiff will 
recover damages to which, according to the judgment, he is not entitled 
upon the evidence; and as the motion to dismiss the action cannot now 
be allowed, we are of opinion that the judgment should be reversed, the 
verdict set aside, and a new trial awarded.” 

The decision is controlling in this case. The judgment, as it stands, 
nullifies the verdict; if it is vacated and the plaintiff requests another in 
accordance with the verdict, he will be confronted with the court’s ad- 
verse expressions of opinion concerning his right to relief. We, there- 
fore, follow the course pursued in Jernigan’s case. The judgment is 
vacated, the verdict set aside, and a new trial ordered. 

New trial. 





CM. SHEETS axnpn E. M. WHITMAN vy. Z. B. STRADFORD et At. 
(Filed 19 December, 1930.) 


Reformation of Instruments B a—lIn this case title of innocent purchaser 
was not questioned and issues should have been submitted to jury. 
Where a senior and two junior mortgages are given on land erroneously 
deseribed as lot forty-four of a certain plat, and foreclosure has been 
made under a power of sale in the senior mortgage and the controversy is 
by the holders of the junior mortgages over the surplus from fhe sale 
paid into the office of the clerk of the Superior Court, the powers of the 
courts of equity relate back to the beginning of the transactions in regard 
to reforming the instruments upon the ground of mutual mistake or fraud 
as to the identity of the lot. and it is error for the court to hold that this 
equity could not be invoked in the present ease as the title to the lands 
was in the purchaser at the foreclosure sale. as the title of such purchaser 
is not questioned, the matter involved being the distribution of the sur- 
tus funds in the clerk’s hands. 


Civin action, before Stack, J., at Special Term, 1930, of Forsyrn. 
On 24 June, 1925, Z. B. Stradford and wife executed a deed of trust 
to A. H. Eller, trustee for D. R. Bryan, to secure a note in the sum of 
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$1.000, which said deed of trust was duly recorded. The deed of trust 
purports to convey “lot forty-four in Block 18 of the Kimberly Park 
property.” Thereafter on 19 January, 1928, said Stradford and wife 
executed a deed of trust on the same property to secure a note for 
$200, which said deed of trust was duly recorded. The plaintiff Sheets 
is now the owner and holder of said $200 note. Thereafter said Strad- 
ford and wife conveyed the property to Willie E. Pleasants, and Wilhe 
EK. Pleasants and her husband, W. C. Pleasants, in turn conveyed the 
property to the defendant, Joe Scales, and Annie Seales. On 9 Febru- 
ary, Joe Scales and Annie Seales executed a deed of trust upon the 
property to W. T. Wilson, trustee for D. R. Bryan, to secure the pay- 
ment of a note for $125, and the plaintiff, E. M. Whitman is now the 
owner of said note. In 1929 A. H. Eller foreclosed the first deed of 
trust to secure the note for $1,000, and after paying off said deed of 
trust and all expenses of sale, including taxes, there remained a balance 
of $327.06, which the said trustee Eller paid to the clerk of the Superior 
Court, and said sum is now held by. said clerk pending the determina- 
tion of the owners of the money. 

Phe plaintiffs as junior mortgagees claim the fund, and the defeudant 
Stradford and wife also claim the fund. Seales and wife filed no 
answer. The plaintiffs filed an amended petition alleging that the par- 
ties intended to describe the property in all the deeds of trust as lot 
No. 4, block 13, instead of lot No. 44, block 18, and that failure to cor- 
rectly describe the property was due to the mutual mistake of the 
parties or draftsman, or the mistake of one party induced by the fraud 
of the other. 

After reading the pleadings and hearing the argument of counsel, the 
trial judge entered the following decree: “The above entitled cause com- 
ing on to be heard at this time, and after the empaneling of the jury and 
hearing the pleadings read, and the summons showing that this case 
was started after the sale and deed by A. H. Eller, trustee, in 1929, the 
court 1s of the opinion, and so holds, that the plaintiff is not entitled to 
establish a hen against the funds in question, as he could only establish 
it against lot No. 4, and that the title of lot No. 4 had passed into the 
hands of innocent purchasers before this suit was brought. The court 
holds that under these facts neither plaintiff 1s entitled to recover any 
part of the funds now in the clerk’s office, whereupon, the court dis- 
misses the action, to which ruling the plaintiffs except and appeal to the 
Supreme Court. Appeal bond fixed in the sum of $75.00. Appellant 
allowed twenty-five days to make up case on appeal and ten days there- 
after to the appellees to serve countercase or file exceptions. 

The court 1s of the opinion that a correction of the description of the 
lot could not be enforced now against lot No. 4, it being admitted that 
lot No. 4 has passed out of the hands of the Stradfords. 
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Now, therefore, it is ordered, adjudged and decreed that this action 
be and the same is hereby dismissed; that the costs of this action be 
taxed against the plaintiffs, and that this cause be remanded to the 
clerk of the Superior Court of Forsyth County, North Carolina, for 
disposition.” 

From the foregoing judgment the plaintiffs appeal. 


EH. M. Whitman for plaintiffs. 
No counsel for defendants. 


Brocpen, J. The case is this: The owner of lot No. 4, block 13, 
Kimberly Place, executes a deed of trust to secure a note for $1,000, 
but the description of the property in the deed of trust identifies the 
lot as being lot No. 44. Thereafter the same owner executed a second 
deed of trust upon the same property to secure a note for $200 held by 
one of the plaintiffs. The second deed of trust contained the same error 
of description appearing in the first deed of trust. The owner of the 
lot conveyed the property by deed containing the same description to a 
man named Pleasants and Pleasants conveyed to a man named Scales, 
who gave a third deed of trust upon the property to secure a note of 
$125, which note is now held by the other plaintiff in this action. 

In February, 1929, the land was sold under power contained in the 
first deed of trust, and after paying the note therein secured and all 
charges and taxes, there was a balance of $327.06 in the hands of the 
trustee in the first deed of trust, and he paid this sum to the clerk of the 
Superior Court for the purpose of having the owner of the fund deter- 
mined. The plaintiffs as holders of the notes secured by the junior 
deeds of trust assert title to the fund, and the defendant, the original 
owner of the property, likewise claims the fund. The plaintiffs allege 
that it was the intention of the parties to describe in said deeds of trust 
lot No. 4 instead of lot No. 44, and that the error in the description in 
the deeds of trust was due to mutual mistake or mistake of one party 
induced by the fraud of the other. 

The power of equity created the remedy of reformation for the pur- 
pose of correcting errors produced by mutual mistake or mistake of one 
party induced by the fraud of the other in order that the true intention 
of the parties might be effectuated, and when equity thus acts upon a 
transaction, its power thus invoked relates to the beginning of the trans- 
action. Maxwell v. Bank, 175 N. C., 180, 95 S. E., 147; Long v. Guar- 
anty Co., 178 N. C., 503, 101 S. E., 11; Strickland v. Shearon, 191 
N. C., 560, 182 S. E., 462; Crawford v. Willoughby, 192 N. C., 269, 
1348. E., 494; Skinner v. Coward, 197 N. C., 466, 149 S. E., 682. 

The application of the principle of reformation upon the facts dis- 
closed in the record does not affect the rights of the purchaser of the 
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property under power contained in the first deed of trust, for the reason 

that the parties are not attempting to set the sale aside or to assert title 

to the land, but are contending solely and exclusively for the balance 

of the money which has been paid into the hands of the clerk by the 

trustee. The plaintiffs are therefore entitled to submit the issues raised 

to a jury. Therefore, the cause is remanded for trial upon the merits. 
Reversed. 





F. i. SMITH vy. THE TENAS COMPANY. 
(Filed 19 December, 1930.) 


Appeal and Error F a—JIn this case sole exception to Superior Court judg- 
ment affirming county court judgment cannot be sustained. 

Where an appeal in a civil action is taken from the judgment of a 
county court to the Superior Court, which affirms the judgmeut appealed 
from, on further appeal to the Supreme Court without specific exceptions 
and assignments of error required by Rule 19 (3) to the proceedings in 
the Superior Court based on exceptions duiy taken and presented in the 
county court, only matters of law or legal inference will be considered 
in the Supreme Court, and where the only exception is to the judgment 
and error does not appear therein, the judgment will be affimmed: and 
ordinarily when assignments of error are not duly taken and made to- 
appear of record in the Supreme Court. the appeal. on motion. will be 
disinissed. (. S.. 1608(ce). 


AppeaL by defendant from Oglesby, J., at October Term, 1930, of 
brncomsr, Affirmed. 

This action to recover damages for the breach by defendant of a 
contract and lease, with respect to a service station, was commenced in 
the General County Court of Buncombe County by summons dated 
2 April, 1930. It was tried on the issues raised by the pleadings at 
June Term, 1930, of said court. The issues submitted to the jury at said 
trial were answered as follows: 

“1. Did the plaintiff and defendant enter into a contract and lease for 
the Alexander Service Station for a period beginning 15 November, 
1929, and ending 14 November, 1930, as alleged in the complaint? 
Answer: Yes. 

2, Tf so, did the defendant breach said contract and lease as alleged 
in the complaint? Answer: Yes. 

3. Did the defendant agree to pay the rent on the service. station 
located on Burnsville Hull, as alleged in the complaint? Answer: Yes. 

4+, What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $600.” 
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From judgment on the foregoing verdict, signed by the judge of the 
General County Court of Buncombe County, defendant appealed to the 
Superior Court of said county. On this appeal defendant duly assigned 
as error adverse rulings of the trial court on its objections to the admis- 
sion and exclusion of evidence, and on its motion for judgment as of 
nonsuit. It also assigned as error certain instructions of the court to 
the jury, to which it had duly excepted. 

This appeal was heard at October Term, 1930, of the Superior Court ° 
of Buncombe County by the judge presiding at said term. Defendant’s 
assignments of error on said appeal were not sustained. The judgment 
of said court was affirmed. 

From the judgment of the Superior Court defendant appealed to the 
Supreme Court. 


dward W. McMahan and Carl W. Greene for plainteff. 
rourne, Parker, Arledge & DuBose for defendant. 


Connor, J. The transcript filed in this Court on defendant’s appeal 
from the judgment of the Superior Court contains no grouping of excep- 
tions or assignments of error as required by the rules of this Court. 
Rule 19(8), 192 N. C., p. 847. Defendant’s assignments of error on its 
appeal from the judgment of the General County Court to the Superior 
Court of Buncombe County, cannot be considered by this Court. Davis 
v. Wallace, 190 N. C., 543, 180 S. E., 176. By these assignments of 
error, defendant presented to the Superior Court its contention that the 
judgment of the General County Court in this action should be reversed, 
and the action dismissed, or at least that a new trial should be granted, 
for errors in matters of law, at the trial in the General County Court; 
this contention was considered and passed on by the Superior Court, in 
the exercise of its statutory appellate jurisdiction. C. S., 1608(ce). 
Defendant’s contention was not sustained. The judgment of the General 
County Court was affirmed. Defendant contends that there was error in 
the hearing of its appeal to the Superior Court, and that for this error 
the judgment of the Superior Court should be reversed by this Court, to 
the end that it shall have a new trial in the General County Court. 

On an appeal to this Court from the judgment of the Superior Court, 
athrming or reversing the judgment of the General County Court, in the 
exercise of its appellate jurisdiction under C. S., 1608(ec), this Court 
may consider and pass only on the contention of the appellant that there 
was error in matters of law at the hearing in the Superior Court. This 
contention must, however, be presented to this Court by assignments of 
error based on exceptions to specific rulings of the judge of the Superior 
Court, on the assignments of error appearing in the case on appeal filed 


X.C) FALL TERM, 1930. 41 


GODFREY v. CoAcH Co. 





in the Superior Court. These assignments of error are based on excep- 
tions taken by the appellant during the course of the trial in the General 
County Court; they present the appellant’s contentions only as to mat- 
ters of law, and should be passed upon, specifically, by the judge of the 
Superior Court. Smith v. City of Winston-Salem, 189 N. C., 178, 126 
S. E., 514. In the absence of assignments of error appearing in the 
transcript on an appeal to this Court, the appeal will ordinarily be dis- 
missed on the motion of the appellee. Where, however, no error appear‘ 
in the record proper, the judgment may be affirmed. 

In the instant case, the only exception appearing in the record, is to 
the judgment. We find no error in the judgment. The exceptions can- 
not be sustained. The judgment is, therefore, 

Affirmed. 





hE. W. GODFREY, ApMINISTRATOR OF PERRY WILSON GODFREY, y. 
QUEEN CITY COACH COMPANY. 
(Filed 19 December, 1930.) 
1. Appeal and Error J g—In this case assumption of parties that verdict 
was set aside for insufficiency of evidence is deemed correct. 
Ordinarily on appeal from an order setting aside a verdict the uppellant 
must show error, but in this case the parties assume that the verdict was 
set aside for insufficient evidence, and the Supreme Court acts thereon. 
2. Trial G a—Where lower court has refused to grant motions of non-« 
suit it. is error for it to set aside verdict for insufficiency of evidence. 
Where the trial judge has refused to give judgment as in case of non- 
suit on motions aptly made under the provisions of our statute, it is his 
holding that there is sufficient evidence to take the case to the jury, sub- 
jecting his rulings to exception and appeal, and having thus decided he 
imay not after verdict set it aside for insufficient evidence to support it, 
nnd the judgment will be vacated and a new trial ordered. 


ApprEAL by plaintiff from Sink, Special Judge, at May Term, 1930, 
of Mecxitensere. Error and remanded. 

Civil action to recover damages for personal injury resulting in death. 
The jury found that the death of the plaintiff’s intestate was caused by 
the negligent operation of the defendant’s coach as alleged, and assessed 
the plaintifi’s damages; whereupon, on motion of the defendant, his 
Honor set aside the verdict as a matter of law. The plaintiff excepted 
and appealed. 


Stewart & Bobbitt for plaintrff. 
J. Lawrence Jones and N. 4A. Townsend for defendant. 
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Apams, J. The trial court refused to dismiss the action as in case of 
nonsuit, but set aside the verdict as a matter of law without finding any 
facts or pointing out any error. The plaintiff excepted and appealed. 
In Likas v. Lackey, 186 N. C., 398, we held that an exception to an order 
setting aside a verdict as a matter of law cannot be sustained unless error 
is shown, because the order is presumed to be correct. Ordinarily the 
rule there stated will be observed; but in this case the briefs of the par- 
ties were prepared on the assumption that the reason assigned for vacat- 
ing the verdict is the insufficiency of the evidence to support it, the 
plaintiff contending that the evidence is, and the defendant that it is 
not, sufficient to sustain the finding of the jury. We take this assump- 
tion of the parties to be correct. 

At the close of the plaintifi’s evidence the defendant demurred and 
moved for judgment as of nonsuit and renewed its motion at the con- 
clusion of all the evidence. Each motion was denied and in each instance 
the defendant excepted. By refusing to dismiss the action the trial court 
adjudged that the evidence was of such probative character as to re- 
quire the jury’s answer to appropriate issues. Having in this way 
twice adjudged the sufficiency of the evidence, should not the court have 
regarded its judgment on this point as final ? 

It should be noted that as now enforced the right to demur to the 
evidence in a cause is conferred by statute. The immediate question, 
which relates to the scope of the statute and the function of the trial 
court, was considered and determined in fizley v. Stone, 169 N. C., 421. 
On page 424 it is said: “The motion to dismiss because there is not 
sufficient evidence to submit the case to the jury when made under the 
former practice cut off the further introduction of evidence. The statute 
extended the time for a renewal of the motion to the close of all the 
evidence. The judge had no power to extend it by amending the statute 
so as to permit the motion to be made a third time under the guise of 
‘renewed the motion’ after verdict. Hus decision, twice made, that there 
was evidence to go to the jury, was final upon that point, subject to 
exception made and entered at the time.” 

Chief Justice Pearson remarked in Stith v. Lookabill, T1 N. C., 25, 
a case involving a demurrer under the former practice, “By a demurrer 
to the evidence the defendant puts the case, which means the exitus, 
issue, or end of the case, upon the sufliciency of the evidence. The judg- 
ment of the court decides the action one way or the other. But by this 
novel practice (set out in the opinion) the defendant has two chances to 
one, which is not ‘fair play.” In the case before us the defendant 1s 
given three chances to one. 

This practice, if indulged, will lead to complications aud in some 
instances to unnecessary appeals. We therefore adhere to the rule stated 


NC] FALL TERM, 1930. 43 





Copy v. BARRETT. 





in Riley v. Stone, supra, that the “decision, twice made, that there was 
evidence to go to the jury, was final upon that point, subject to excep- 
tion made and entered at the time.” 

The order setting aside the verdict 1s vacated and the cause is re- 
manded for further proceedings. 

Error and remanded. 








i. C. CODY-*. hy C,. BARRETT. 
(Filed 19 December, 1930.) 


Schools and School Districts G a~In this case held: mandamus would not 
lie to compel county superintendent to approve election of teacher. 


The approval of the county superintendent of schools is required for 
the election of a teacher or assistant teacher in a nonlocal tax school 
district, and his refusal to approve the election of one on the ground that 
he did not have sufficiently high certificates as a teacher and that his 
election as a teacher would not be for the best interests of the school will 
not sustain the finding of the trial judge that the refusal of the county 
superintendent of schools to approve the election was arbitrary, captious 
and without just cause, and a mene a cause his approval is improvi- 
dently issued by the lower court. 3 C. 8., 5533. 


ApprEaL by. defendant from Harwood, Special Judge, at September 
Term, 1930, of GRAHAM. 

Application for writ of mandamus to require the respondent to ap- 
prove the election of petitioner as teacher of Rock Springs School in 
Graham County. 

The record discloses that on 17 June, 1930, the school committee of 
Yellow Creek Township in Graham County Tee to employ the peti- 
tioner, E. C. Cody, as teacher of Rock Springs School at a monthly 
stipend of $85, and a majority of the committee, D. Anderson and S. A. 
Crisp, signed a contract to this effect, but the respondent, as county 
superintendent, failed and refused to countersign said contract or to 
approve said election. 

The respondent testified that he declined to approve the election of 
petitioner as teacher of Rock Springs School because said school had 
previously been taught by persons holding higher certificates than the 
one held by petitioner, and that he did what he believed to be for the 
best interests of said school. 

The trial court found that the respondent acted “arbitrarily, cap- 
tiously and without just cause,” and ordered that he approve the elec- 
tion of the petitioner and countersign the contract in question. The 
respondent appeals, assigning errors. 
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No counsel for petitioner. 
Inllerd & Hill for respondent. 


Stacy, O. J., after stating the case: It is provided by 3 C. 8., 5533, 
that no election of a teacher or assistant teacher by the school committee 
of a nonlocal tax district shall be deemed vahd until such election has 
been approved by the county superintendent, the executive officer of the 
county school system. 3 C. S., 5389; Spruill v. Davenport, 178 N. C., 
364, 100 8. E., 527. 

We have discovered no sufficient evidence on the present record to 
warrant the finding that the respondent acted “arbitrarily, captiously 
and without just cause.” Hence, the application for writ of mandamus 
should have been denied. Hayes v. Benton, 193 N. C., 3879, 187 8. E., 
169. Mandamus lies only to enforce a clear legal right. Umstead v. 
Board of Elections, 192 N. C., 139, 184 8. E., 409; Person v. Doughton, 
186 N. C., 723, 120 S. E., 481. 

Reversed. 





ee 


Cc. B. NETTLES vy. RICHARD L. REA anno J. H. REA, GuARDIAN AD Litem oF 
RICHARD L. REA. 


(Filed 19 December, 1930.) 


Highways B i—Evidence of negligence and contributory negligence held 
properly submitted to the jury in this case. 

Where there is evidence that the plaintiff entered the car of the de- 
fendant knowing him to have been drinking, and after he had stated his 
intention to drive to a nearby city at an excessive rate of speed, and that 
the detendant attempted to take a curve on the dangerous road at a speci 
of about seventy miles an hour over the protest of plaintiff, and as a 
result overturned the car and injured the plaintiff riding therein, there 
is evidence of wilful and wanton negligence on the part of the defendant, 
and the evidence is properly submitted to the jury on the issttes of negli- 
gence, contributory negligence and damages. 


AppreaL by defendant from Moore, J., at November Term, 1930, of 
BUuNCOMBE. 

Civil action to recover damages for an alleged personal injury, tried 
upon the usual issues of negligence, contributory negligence and dam- 
ages, which resulted in a verdict and judgment for the plaintiff. 

The plaintifi’s evidence tends to show—none was offered by the de- 
fendant—that on 9 February, 1930, the defendant invited plaintiff to 
go with him and two young ladies from Sylva to Asheville, a distance of 
between fifty and sixty miles, in his new Chrysler automobile. The de 
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fendant had driven from Asheville that morning in fifty minutes, and 
he stated that he intended to drive back in thirty minutes. He had 
taken at least two drinks during the day, which fact was known to the 
plaintiff, as the plaintiff had been drinking with him, but the defendant 
showed no signs of intoxication at the time they left Sylva. 

It was very cold, and at the suggestion of the defendant, the three 
guests sat with him on the front seat, rather than use the rumble seat. 

Plaintiff testified: The defendant was driving and Miss Knoblauch 
sat next to him. I was sitting on the outside and Miss Bolter was sitting 
on Miss Knoblauch and me. He began driving a hittle faster than I 
thought safe on the road—that road is awful crooked and rough with 
numerous curves. The further we got away from Sylva the faster he 
drove. Miss Bolter and I both protested about the speed he was driving, 
which was between seventy and eighty miles an hour. I wanted to cut 
the motor off and stop the car, so we could get out or slow down or some- 
thing, but I had no opportunity to do so. He wouldn’t lsten to us 
about speed, but said he could drive all right. He approached this 
curve (indicating on map) at about seventy miles an hour—so fast that 
he was not able to take the curve. The car ran over the embankment, 
turned and nosed up and down, threw Miss Bolter and me out, rolled 
over four or five times, went farther than from here to the end of the 
court room, and stopped with wheels in air. 

The plaintiff sustained serious and permanent injuries. 

Motion to nonsuit; overruled; exception. 

Judgment for plaintiff. Defendant appeals. 


Hillis C. Jones and Zeb F. Curtes for plainteff. 
Campbell & Sample for defendant. 


Sracy, C. J., after stating the case: Conceding, without deciding, that 
plaintiff may have been neghgent in entering defendant’s car under the 
circumstances disclosed by the record, nevertheless there is evidence of 
wilful or wanton conduct on the part of the defendant in persisting in 
his reckless driving over the protests of his guests which resulted in 
plaintiff’s mjury. This, if nothing else, saves the case from a nonsuit. 
Notes, N. C. Law Review, December, 1930, p. 98; 61 A. L. R., 1253; 
1R. C. L. Sup., 674. See, also, Teasley v. Burwell, 199 N. C., 18, 153 
S. E., 607; Albretton v. Hill, 190 N. C., 429, 180 S. E., 3. 

No error. 


46 IN THE SUPREME COURT. [200 


STATE Uv. TALLEY. 


STATE vy. CONNELL TALLEY. 
(filed 19 December, 1930.) 


Larceny A b—In this case held: defendant was entitled to have verdict 
establish value of property stolen. 

Under the provisions of chapter 285, Public Laws of 1895, as amended 
by chapter 118, Public Laws of 1918, the punishment for larceny of goods 
of less value than twenty dollars is for a misdemeanor, and over that and 
under certain circumstances is punishable as a felony, the burden being 
upon the defendant to show a diminution of the sentence, and where he 
has introduced no evidence and the State’s evidence is conflicting, he is en- 
titled to have the value fixed by the verdict of the jury: and Held, where 
this has net been done, a sentence for the commission of a felony is re- 
yersible error. 


AppEAL by defendant from Moore, J., at March-April Term, 1930, of 
Transytyania. New trial. 


Attorney-General Brummutt and Assistant Attorney-General Nash for 
the State. 
Coleman Galloway and Shipman & Arledge for defendant. 


Apans, J. At the session of 1895 the General Assembly enacted this 
statute: “In all cases of larceny where the value of the property stolen 
does not exceed twenty dollars, the punishment shall, for the first offense, 
not exceed imprisonment in the State’s prison or common jail, for a 
longer term than one year. If the larceny is from the person, or from 
the dwelling by breaking and entering in the daytime, this section shall 
have no application. In all cases of doubt, the jury shall, in the verdict, 
fix the value of the property stolen.” Public Laws 1895, ch. 285; Re- 
visal, 3506. 

This act was amended in 19138 so as to read as follows: “The larceny 
of and receiving of stolen goods knowing them to be stolen, of the value 
of not more than twenty dollars, is hereby declared a misdemeanor, and 
the punishment therefor shall be in the discretion of the court. If the 
larceny is from the person or from the dwelling by breaking and enter- 
ing, this section shall have no application: Provided, that this act shall 
not apply to horse stealing: Provided further, that this act shall have 
no appleation to indictments or presentments now pending nor to acts 
or offenses committed prior to the ratification of this act. The Superior 
Court of North Carolina shall have exclusive jurisdiction of the trial 
of all cases of the larceny of or the receiving of stolen goods, knowing 
thém to be stolen, of the value of more than twenty dollars.” Public 
Laws 1918, ch. 118; North Carolina Code, 1927, sec. 4251. 
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The punishment for misdemeanors is prescribed in C. 8., 4173, as 
amended by the Public Laws of 1927, ch. 1: “All misdemeanors, where 
a specific punishment is not prescribed shall be punished as misde- 
meanors at common law; but if the offense be infamous, or done in 
secrecy and malice, or with deceit and intent to defraud, the offender 
shall be punished by imprisonment in the county jail or State prison for 
not less than four months nor more than ten years, or shall be fined.” 
North Carolina Code, 1927, sec. 4173. 

The defendant was convicted of the larceny of potatoes charged in 
the indictment to be of the value of forty dollars. He neither testified 
nor introduced any witnesses. There was evidence tending to support 
the State’s contention that the value of the property was in excess of 
twenty dollars; there was other evidence from which the jury might 
have inferred that the value, as the defendant contended, did not 
exceed this amount. As the value of the property was a matter of 
defense, 1t was encumbent upon the defendant to prove its value in 
diminution of the sentence. S. v. Harris, 119 N. C., 811; 8. v. Diwon. 
149 N. C., 460. He was not, however, required to introduce evidence; 
he could rely for this purpose upon the evidence offered by the State. 
S.v. Gaddy, 166 N. C., 341. 

The trial court inadvertently deprived the defendaut of the right to 
have the value of the property determined by the jury and the grade of 
the offense ascertained. If the defendant be convicted only of a misde- 
meanor he cannot be punished as if convicted of a felony. There is no 
evidence that the offense was an infamous one, or that it was done in 
secrecy and malice, or with deceit and intent to defraud, and therefore 
punishable by imprisonment in the State prison. C. S., 4173. Nor is 
there any evidence that the offense 1s within any of the exceptions men- 
tioned in C. §., 4251. 

New trial. 





Ss. DP. HARPER vy. MURRAY CONSTRUCTION COMPANY. 
(Filed 19 December, 1930.) 


Master and Servant C g—In case of sudden peril employee is not held to 
same degree of care for his own safety as is ordinarily required of 
him. | 

Iividence tending to show that the plaintiff was employed by the de- 
fendant to level the bottom of a long deep ditch in laying sewer and 
water mains where he was directed by his foreman to work, and upon 
the calling of the warning to “look out” suddenly given, he ran straight 
ahead towards the place where the ditch was caving in and received the 
injury in suit, and there is testimony that behind him the way was im- 
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peded by the crossing of the sewer and water mains within the open ditch 
which he was atraid to get over or go under: Held, sufticient to apply the 
role that in case of sudden peril and emergency an employee is not held 
to the same degree of care for his own safety as under ordinary circum- 
stances, and the ease shonld be submitted to the jury. Darden +. Las- 
siter, 198 N. C., 427. 


Crvin action, before Moore, Special Judge, at February Term, 1930, 
of GUILFORD. 

Plaintiff offered evidence tending to show that on 12 March, 1929, he 
was working at the bottom of a ditch on Yaquena Street. The ditch 
was about 300 feet long and 11 feet deep. Rock was found in the bottom 
of the ditch and this was blasted with dynamite. These blasts were set 
off at 9 o’clock in the morning, at 12 o’clock, and at about 1 o'clock. 
Plaintiff was directed by the foreman to go into the ditch with two other 
men and throw out loose dirt and to grade and level the bottom of the 
ditch. The ditch had been filled in to a point within five or six feet 
from the place where plaintiff was working. Between the plaintiff and 
the point where the ditch had been filled there was a sewer pipe and a 
water pipe running across the ditch. These pipes were about four feet 
from the bottom of the ditch. Loose dirt had been falling into the 
ditch from time to time. The plaintiff testified that about 4:30 or 5:00 
o’clock the ditch started to cave in and that Mr. Jordan, the foreman, 
hollered, ‘Look out! He didn’t tell me which way to go. He just 
hollered, ‘Look out.’ I eouldn’t back towards where the sewer pipe had 
been laid as there were two service pipe lines crossing said ditch at 
right angles just in the rear of where he was working. Mr. Jordan 
didn’t tell me which way to go, . . . and I ran the clearest way. 
I was seared to undertake to climb over the pipe and scared to try to 
go under i1t—when he hollered, ‘Look out.’ I was digging at the time, 
had my head down, and when he hollered I raised up and ran the 
clearest way. . . . I reckon I ran about 10 feet down it. I didn’t 
have my head down and didn’t look up. I was trying to run out of the 
ditch, . . . I straightened up and ran, and I was running so fast 
I ran into it.” 

At the conelusion of plaintiff’s evidence the trial judge sustained the 
motion of nonsuit made by the defendant, from which judgment plaintiff 
appealed. 


O. W. Duke and B.D. Kuykendall for plaintiff. 
R. M. Robinson for defendant. 


Brocpen, J. We perceive no essential difference between the principle 
of law involved in this case and that announced in the case of Darden v. 
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Lassiter, 198 N. C., 427. Tt was pointed out in the Darden case that a 
variety of circumstances and conditions might enter into the question as 
to whether the work of fine grading in the bottom of a ditch was “dan- 
gerous or otherwise.” Upon authority of the Darden case, we are con- 
strained to hold that there was sufficient evidence of negligence to be 
submitted to the jury. 

Manifestly, the plaintiff ran the wrong way when the call of danger 
sounded, because be actually ran to the cave-in instead of away from it. 
However, he undertakes to explain his conduct by testifying that certain 
service pipes prevented his retreat to the rear, and that his sole idea 
was to get out of the ditch. This testimony, if believed by the jury, 
tends to show that the plaintiff acted in an emergency, and the general 
rule of law in such cases is that the conduct of a person must be viewed 
and weighed with such reasonable liberality as the surrounding circum- 
stances may warrant. Pegram v. Rh. B., 189 N. C., 303, 51 8. E., 975; 
McKay v. RB. R., 160 N. C., 260, 75 S. E., 1081; Hinton v. R. B., 172 
NC 081, 90-5. By 706: : 

Reversed. 


W. L. GIBBS v. SOUTHERN RAILWAY COMI ANY. 
(liled 19 December, 1930.) 


Railroads D b—Evidence of wilful or wanton injury to licensee held 
insufficient to be submitted to jury in this case. 

A person who voluntarily sits for his own convenience upon a freight 
platform of a railroad company to watch the trains is a permissive 
licensee to whom the company is not liable except for injuries resulting 
from its wilful and wanton negligence, and evidence that the employees 
of the defendant in unloading a ear left a plank, used as a gangway, rest- 
ing between the car and platform, and that the movement of the train 
dragged it upon and injured the plaintiff as he was sitting on the plat- 
form, and that he could have readily observed and avoided the danger, is 
held: not sufficient to take the case to the jury upon the issue of defend- 
ant’s negligence, and its motion as of nonsuit should have been allowed. 


Civin action, before Moore, J., at May Civil Term, 1930, of Hen- 
DERSON, 

The plaintiff offered evidence tending to show that on or about 
22 April, 1929, he was sitting on the edge of the freight platform of 
defendant. The platform is about 12 feet wide. <A track of defendant 
ran near the platform. The testimony showed that the track was from 
two to seven feet from the platform. While sitting upon the platform 
a train of defendant passed by and coupled up with a box car. The box 
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car had been loaded, but the gang plank which extended from the plat- 
form to the car, while it was being loaded, was not removed when the 
loading was completed. When the engine coupled to the box car and 
began to move the box car, this gang plank was dragged by the move- 
ment of the train and struck the plaintiff, who had his back to the gang 
plank at the time he was struck. The plaintiff had no business upon the 
premises of the railroad company, but sat down upon the platform to 
wait for trains to pass. There is no evidence that the defendant knew of 
plaintiff’s presence. The injury happened in daylight and the moving 
gang plank was in plain view of plaintiff if he had been looking or 
paying attention. 

At the conclusion of all the evidence the trial judge sustained a 
motion of nonsuit. 


Ray, Redden & Redden for plaanirff. 
J. HE. Shipman and Jones & Ward for defendant. 


Broepen, J. What duty does a railroad company owe to a person 
upon its platform, who has no business upon the premises and is there 
exclusively for his own convenience ? 

The injury complained of happened in broad daylight and the moving 
gang plank was in full view of the plaintiff if he had been exercising any 
care for his own safety. At most the plaintiff was a bare or permissive 
licensee, and there is no evidence that the injury resulted from wilful 
or wanton negligence, Therefore, by virtue of both reason and authority 
the ruling of the trial judge was correct. Quantz v. R. R., 1387 N. C., 
136, 49 S. E., 79; Peterson v. R. R., 143 N. C., 260, 55 8. E., 618. 

The facts do not bring this case within the principle announced in 
Brigman v. Construction Co., 192 N. C., 791, 186 5. E., 125, or Jones v. 
R. B., 199 N.C, 1. 

Affirmed. 





STATE vy. CARTER BRYSON. 
(Iiled 19 December, 1950.) 


Homicide E a—Instruction in this case as to defendant’s duty to retreat 
held erroneous under the evidence. 

While ordinarily a homicide is not justifiable upon the plea of self- 
defense if the aecused has reasonable opportunity under the circum- 
stances to retreat and avoid the killing, where the evidence in a prosecu- 
tion for a homicide tends to show that the deceased had threatened to 
kill the accused and his wife, and called at their home about midnight, 
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kicked open the door and renewed his threats, and was killed by the 
aceused firing from his home, an instruction applying the ordinary rule 
is reversible error. 


ApreaL by defendant from Finley, J., at February Term, 1930, of 
JACKSON. 

Criminal prosecution tried upon an indictment charging the defendant 
with the murder of one Adam Cope. 

When the case was called for trial the solicitor announced, in open 
court, that the State would not insist upon a verdict of murder in the 
first degree, but would ask for a verdict of murder in the second degree 
or manslaughter as the evidence might disclose. The defendant entered 
a plea of not guilty, admitted the killing with a deadly weapon, and 
offered evidence tending to show that he shot the deceased in defense of 
himself, his home and his family. 

Verdict : Guilty of manslaughter. 

Judgment: Imprisonment in the State’s prison for a period of five 
years. 

Defendant appeals, assigning errors. 


Attorney-General Brummutt and Assistant Attorney-General Nash for 
the State. 
EP. Stillwell and Alley & Alley for defendant. 


stacy, C. J. The evidence on behalf of the defendant, so far as 
material to a proper understanding of the exceptions, tends to show 
that the homicide occurred at the home of the defendant, Balsam, N. C., 
in the night-time, about 12:30 o’clock on the morning of 16 December, 
1929; that the deceased had previously come to the defendant’s home on 
four different occasions that same night, each time threatening to kill 
the defendant and his wife, and each time being persuaded to leave; 
that on his fifth and last visit he paid no attention to the entreaties of 
the defendant and his wife, kicked open the front door, pointed his gun 
straight in the doorway and said: “God damn you, I will—” : 
and that the defendant, under these circumstances, while standing in his 
bedroom, or hallway, shot the deceased and killed him. 

The evidence on behalf of the State was to the effect that the defend- 
ant was the aggressor, and killed the deceased needlessly or without just 
cause. 

The following excerpt, taken from the charge, forms the basis of one 
of defendant’s exceptive assignments of error: 

“The right of self-defense rests upon necessity, real or apparent, and 
cannot be exercised if there be a reasonable opportunity to retreat and 
avoid the difficulty, but if the assault in which the kilhng is brought 
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about be violent and the circumstances are such that the retreat would 
be dangerous, he 1s not required even to retreat.” 

This instruction is correct as a general proposition of law, but, as 
applied to the facts of the instant case, it would seem to be inapplicable 
and misleading. S. v. Lee, 193 N. C., 321,186 §. E., 877; S. vo. Wal- 
droop, 193 N. C., 12, 1385 8. E., 165. The defendant being in his own 
home and acting in defense of himself, his family and his habitation— 
the deceased having called him from his sleep im the middle of the 
night—was not required to retreat regardless of the character of the 
assault. S. v. Glenn, 198 N. C., 79, 150 8. E., 663; S. v. Bost, 192 
N.C., 1,133 8. E., 176. This, however, would not excuse the defendant 
if he employed excessive force in repelling the attack. S. v. Robinson, 
188 N. C., 784, 125 S. E., 617. 

There are other exceptions appearing on the record, worthy of con- 
sideration, but as they are not likely to arise on another hearing, we 
shall not consider them now. 

For the error, as indicated, a new trial must be awarded, and it is 
so ordered. 

New trial. 





R. B. BUCHANAN y. FELDSPAR MILLING COMPANY. 
(Filed 19 December, 1930.) 


Pleadings B f—Where pendency of prior action does not appear upon 
the face of the complaint a demurrer thereto is properly overruled. 


Upon a demurrer to a complaint upon the ground of the pendency of a 
prior action in another county between the same parties upon the same 
subject-matter, the fact of the pendency of such action must appear in 
the complaint in order to be sufficient ground for sustaining the demurrer. 
und an affidavit accompanying the demurrer and stating the facts consti- 
tuting the grounds thereof is insufficient. 


Crvit action, before Harding, J., at February Term, 1930, of 
MITCHELL. 

On 2 January, 1930, the Feldspar Milling Company instituted an 
action in Yancey County against Bob Buchanan (R. B. Buchanan), 
alleging that the said Buchanan was wrongfully cutting timber upon 
the lands of plaintiff and praying for a restraining order. Buchanan 
filed an answer denying the pertinent allegations of the complaint. 
Thereafter, on 16 January, 1930, Buchanan instituted the present action 
against the Feldspar Milling Company in Mitchell County and filed a 
complaint alleging that the defendant Milling Company had committed 
trespass in taking certain timber belonging to the plaintiff. In the 
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present suit the defendant filed a demurrer upon the ground that the 
same action is pending in Yancey County concerning the same subject- 
matter. Appended to the demurrer was a certified copy of the record 
in the Yancey County case. 

The cause came on for hearing, and the trial judge entered a judg- 
ment as follows: “And it appearing to the court that the defendant is not 
entitled to a demurrer upon the grounds set forth, it is, therefore, con- 
sidered, ordered and decreed that the said demurrer be and the same 1s, 
therefore, overruled.” 

From the foregoing Judgment the defendant appealed. 


W.C. Berry and R. W. Wilson for plaintiff. 
Charles Hutchins for defendant. 


Broepex, J. The defendant, on 2 January, instituted an action 
against the plaintiff in Yancey County. Thereafter, on 16 January, 
the plaintiff instituted the present action against the defendant in 
Mitchell County upon essentially the same cause of action. The defend- 
ant demurs in the Mitchell County suit under C. S., 511, upon the 
ground that the same action is pending and at issue upon complaint and 
answer in Yancey County. 

Upon this state of facts, the question of law is: Can the pendency of 
another action between the same parties for the same cause of action, 
not appearing upon the face of the complaint, be taken advantage of by 
demurrer ¢ 

The law answers the question in the negative. Alexander v. Norwood, 
118 N. C., 881, 248. E., 119; Allen v. Salley, 179 N. C., 147, 101 8. E., 
545; Brock Co. v. Gentry, 191 N. C., 636, 182 8. E., 800; Loneberger v. 
Gastonia, 196 N. C., 445, 146 S. E., 79; Justice v. Sherard, 197 N. C., 
237, 148 S. E., 241; McIntosh North Carolina Practice and Procedure, 
p- 451, sec. 440. In McIntosh, supra, the author says: “If it appears 
upon the complaint that flere is another action pending between the 
same parties for the same cause, it is ground for demurrer, and if it does 
not so appear the objection is made by answer. This does ‘at mean that 
the suits must be between tha same parties as plaintiffs and defendants, 
and about the identical cause of action; but if the parties are the same, 
either as plaintiffs or defendants, though there may be other parties also, 
and the actions are substantially alike, so that the relief asked for in the 
second action can be given in the first, the objection will be sustained, 
in order to avoid a multiplicity of suits.” 

The defendant relies upon the case of Allen v, Salley, 179 N. C., 147, 
but the original record in that case discloses that the pendency of an- 
other suit was expressly pleaded by answer and not by demurrer. 


Affirmed. 
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Parsons v. R. R. 


WINNIE PARSONS, By Her NExT FRIEND, W. H. PARSONS, vy. NORFOLK 
AND WESTERN RAILWAY COMPANY, 


(Filed 19 December, 19380.) 


1. Carriers D b—In this action to recover for misinformation as to cost 
of fare a demurrer ore tenus is allowed in the Supreme Court. 


Where in an action against a railroad company the complaint alleges 
that the plaintiff, informed of the amount of fare for a proposed trip by 
the company’s agent in another state, reckoned that she had sufficient 
money for the trip, and weut to the ticket agent at the point of departure, 
and was misinformed by him of the amount of the fare, and that she 
voluntarily paid him the erroneous amount named by him, which was in 
excess of the correct amount, and started on the trip, and that as a 
result she was without sufficient money for food, hotels, ete., eu route, is 
held: insufficient to warrant a recovery against the railroad for the ineon- 
venience caused by the lack of money, and a demurrer ore tents on the 
ground that the complaint failed to state a cause of action, made in the 
Supreme Court, will be sustained. 


2. Appeal and Error J g——Where a demurrer ore tenus is allowed in the 
Supreme Court the question of venue raised on appeal is immaterial. 


In this ease the demurrer of the defendant made in the Supreme Court 
on appeal on the ground that the complaint failed to state a cause of 
action being allowed: Held, the question of venue appealed from became 
immaterial. 


Cryviz action, before Finley, J., at July Term, 1930, of Asue. 

The plaintiff instituted this action in Ashe County and alleged that on 
or about 9 November, 1922, she and her mother, grandmother, and a 
brother and sister desired to make a trip from West Jefferson, North 
Carolina, to Linden, Alabama. Relying upon information from some 
railroad company’s agent in Rembust, Alabama, the parties provided 
what they thought were sufficient funds to make the trip. The parties 
sought to purchase a ticket at Abingdon, Virginia, to Linden, Alabama, 
from the defendant’s agent in Abingdon, Virginia. Said agent informed 
the plaintiff that the railroad fare from Abingdon, Virginia, to Linden, 
Alabama, would be $135, when in fact said fare was only $81. How- 
ever, the plaintiff, her mother, and grartdmother paid the $135 and 
started on the journey. As a result they were without sufficient funds 
to pay hotel bills or lodging, or to procure the necessary food. Where- 
fore, plaintiff alleges that by reason of such inconvenience and suffering, 
plaintiff has been damaged in the sum of $3,000. 

The defendant entered a special appearance and moved to dismiss the 
action because of improper venue, alleging that the cause of action 
arose in Virginia, and that the plaintiff was not a resident of the State 
of North Carolina. The cause was heard upon said motion and the 
trial judge found the following facts: 
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1. That the alleged cause of action arose and occurred in Abingdon, 
Virginia. 

2. That the plaintiff at the time the alleged cause of action arose was 
a nonresident of the State of North Carolina. 

3. That neither Ashe nor any other county in the State of North 
Carolina adjoins the county in which the alleged cause of action arose. 

Whereupon, it was ruled that C. S., 468, was applicable and the 
motion to dismiss was denied. | 

From the foregoing judgment the defendant appealed. 

At the hearing of the appeal in the Supreme Court the defendant 
demurred ore tenus upon the ground that the complaint did not state a 
cause of action. 


T. C. Bowie for plaintrff. 
Ff. M. Rivinus, Burton Craige, Ira T. Johnston and Murray Allen 
for defendant. 


Broepen, J. Both the plaintiff and the defendant are nonresidents of 
North Carolina, but the question of proper venue upon the facts dis- 
closed becomes immaterial if the demurrer ore tenus should be sustained. 
tt is manifest upon the facts appearing in the record that the plaintiff 
and those composing her party undertook a long trip by rail after full 
knowledge that they had no funds to procure necessary food and lodging. 
Moreover, they paid the exacted fare voluntarily before the journey 
began. As the cause of action rests exclusively upon lack of sufficient 
money to procure reasonable comforts while traveling, we are of the 
opinion, and so hold, that the demurrer ore tenus should have been sus- 
tained. Snipes v. Monds, 190 N. C., 191, 129 8. E., 413; Seawell v. 
Cole, 194 N. C., 546, 140 S. E., 85. 

Reversed. 





G. W. BROOM vy. MONROE COCA COLA BOTTLING COMPANY. 
(Filed 19 December, 19530.) 


1. Food A a—Exclusion of evidence that bottler had no previous knowl- 
edge of foreign substances in drinks held proper. 

In an action to recover damages from a bottling company for injury 
caused by harmful substances in a bottle of its beverage, evidence tend- 
ing to show that the company had not been told by its vendees or drivers 
that deleterious substances had been formerly found in the bottled 
drinks is properly excluded. 
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2. Evidence K b—In this case held: testimony of witness was properly 
excluded as opinion evidence invading province of jury. 
Where injury is Shown by the purchaser of a bottled beverage caused 
by harmful substances found within the bottled drink. the opinion of a 
witness that foreign substances could not have escaped into the hottles 
on account of the character of the machinery used is objectionable «as 
invading the provinee of the jury. 


Civin action, before McHlroy, J., at August Term, 1930, of Uytoy. 

The plaintiff offered evidence tending to show that on 19 July, 1929, 
he bought a bottle of coca cola from G. W. Helms, a merchant. He 
opened the bottle and began drinking the beverage when he discovered 
that there was some foreign substance in the drink. Upon examination 
it was discovered that the bottle contained broken glass and oil. There 
was further evidence tending to show that the plaintiff immediately 
became violently sick and was attended by a physician, and that later 
glass passed through his stomach and bowels, causing internal laceration . 
and great pain and suffering. The plaintiff offered evidence tending to 
show that on or about 19 July, 1928, a bottle of coca cola bottled by de- 
fendant contained a chew of tobacco, and that in March or April, 1929, 
another bottle of coca cola bottled and sold by the defendant contained 
a fly, and there was other testimony that other bottles contained paper 
and trash. 

The defendant offered evidence tending to show that the plant at 
which said beverage was bottled and prepared for sale was modern and 
up-to-date in every particular and equipped with the best machinery 
available for bottling purposes, and that every precaution was taken in 
the process of bottling coca cola to keep the bottles clean and eliminate 
all foreign substances from the bottled product. _ 

The usual issues of negligence, contributory neghgence and damages 
were submitted to the jury and answered in favor of plaintiff, who was 
awarded the sum of $2,000 damages. 

From judgment upon the verdict the defendant appealed. 


John C. Sikes and C. E. Hanilton for plainteff 
Vann & Milliken for defendant. 


Broeven, J. The measure of liability imposed by the law upon the 
bottler and seller of coca cola has been established in Perry v. Bottling 
Co., 196 N. C., 175, 145 S. E., 14; Perry v. Bottling Co., 196 N. C., 
690, 146 8. E., 805; Harper v. Bullock, 198 N. C., 448, 152 8S. E., 405. 
See, also, Annotation, 63 A. L. R., p. 340. 

‘The evidence brings this case within the rule of lability announced 
in the Perry cases, supra. 


—1 


Ore 
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The trial judge declined to permit the defendant to offer evidence to 
the effect that it had received no notice from any vendee of coca cola or 
from its drivers, with respect to any foreign substances contained in 
beverage so bottled and sold. Exception to this ruling eannot be sus- 
tained. ‘The identical point was discussed 1n Cashwell v. Bottling 
Works, 174 N. C., 324, 93 8. E., 901. It is written in that case: “A 
seller may not have knowledge of the danger lurking in his goods, but 
this matter of knowledge may be produced by his failure to exercise 
proper care to acquire it; and knowledge is not an essential or requisite 
element of liability for the consequence, if the dangerous character of 
goods could be eliminated by the use of that degree of care which the 
law required of him under the circumstances.” 

The defendant also assigned as error the ruling of the trial judge 
excluding the testimony of a witness for the defendant to the effect that 
in his opinion the glass found in the bottle could not have passed through 
defendant’s bottling machine. This ruling is correct for the reason that 
such testimony plainly invaded the province of the jury. 

We have examined all the exceptions and find no reversible error. 

No error. 


BOARD OF EDUCATION OF GRAHAM COUNTY vy. D. ANDERSON ANnp 
S. A. CRISP. 


(Filed 19 December, 19350.) 


Judgments F c—Judgment in this case held erroneous as being incon- 
sistent. 

Where the county board of education orders the removal of school 
eormmitteemen, C. 8S., 5458, who appeal under the provisions of C. &.. 
0427, the judgment of the Superior Court judge holding the act of the 
board of education in removing the committeemen invalid and dismissing 
the appeal for want of jurisdiction is inconsistent and erroneous. 


AppreaL by plaintiff from Harwood, Special Judge, at September 
Term, 1930, of Granam. 

Proceeding to remove D. Anderson and S. A. Crisp as school commit- 
teemen of Yellow Creek Township, Graham County, for cause under 
3 C.S., 5458. 

From an order of removal made by the county board of education of 
Graham County, the said committeemen appealed to the Superior Court, 
asserting their right to do so under 3 C. S., 5427. 
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From a judgment dismissing the appeal for want of jurisdiction, but 
holding that the action of the board of education in removing said com- 
mitteemen, was invalid and without force and effect, the board of educa- 
tion of Graham County appeals, assigning error. 


Dillard & Hill for plaintiff. 
LR. L. Phillips for defendants. 


Stacy, C. J. There was error in dismissing the appeal for want of 
jurisdiction, and at the same time holding that the order of removal 
made by the board of education was void. The two rulings would seem 
to be inconsistent. 

Error. 





CITY OF ELIZABETH CITY v. A. L. AYDLETT. 
(Filed 19 December, 1930.) 


Municipal Corporations H e—Under statutory authority a city may enjoin 
the violation of its zoning ordinance. 

Section &, chapter 250, Public Laws of 1928, permits the issuance of a 
restraining order in favor of a city against the erection and maintenance 
of a filling or gasoline station contrary to its ordinance, and the refusal 
to issue such restraining order on the ground that the remedy of the city 
for the violation of its zoning ordinance is by indictment alone is 
erroneous. 


APPEAL by plaintiff from Cranmer, J., 23 April, 1930, at Columbia. 
From PasquoTanx. 

Civil action to restrain the defendant from completing a gasoline 
filling or gasoline storage station, and from operating same in violation 
of a zoning ordinance, adopted pursuant to chapter 250, Public Laws 
1923, 

From a judgment dissolving the temporary restraining order on the 
ground that indictment, and not injunction, is the only available remedy, 
plaintiff appeals, assigning error. 


J.B. Leigh and Thompson & Wilson for plaintrff. 
WM. B. Simpson and McMullan & LeRoy for defendant. 


Stacy, C. J. Section 8 of chapter 250, Public Laws 1923, provides 
that in case any building or structure is erected or maintained in viola- 
tion of any ordinance or regulation adopted in pursuance thereof, the 
proper authorities of the municipality, in addition to other remedies, 
may institute any appropriate action or proceeding to restrain or abate 
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such unlawful erection, maintenance, occupancy or use, and to prevent 
any illegal act in connection: therewith. 

This differentiates the case from Hlizabeth City v. Aydlett, 198 
N. C., 585, 152 S. E., 681, and the trial court was in error in holding 
that plaintiff was precluded from testing the matter by injunction. 
14 R. C. L., 379. 

The validity of the ordinance is not involved on the present appeal. 
The appropriateness of the remedy selected by plaintiff 1s the only 
question presented for decision. 

Error. 





A. C. PUGH y. J. M. SCARBORO, ELLEN SCARBORO, J. H. MARLEY, 
H. A, MOFFITT ano J. P. ROUTH. 


(Filed 19 December, 1950.) 


1. Usury C b: Evidence J a—Parol evidence is admissible to show usury 
although note on its face purports to carry only legal rate. 

No device to avoid our usury statute will be permitted to defeat its 
purpose, and in an action to recover on a promissory note or bond ap- 
pearing on its face to be given for a lawful rate of interest, it may be 
shewn by parol that an amount called a bonus had been deducted, and 
when this bonus has not been received by the payee the maker of the 
note may set up the usury statute, and the plaintiff in the action upon 
the note will forfeit the amount of the bonus regarded as interest, and 
making the transaction an usurious one. 


2. Limitation of Actions A cm—Where action is brought on note the de- 
fense of usury is not barred by lapse of two years. 


Where the payee of a promissory note oer bond brings action thereon 
and the defendant sets up a deduction on account of usury, the two-year 
statute of limitations will not bar his defense, and within the plain intent 
and meaning of the statute the plaintiff will not be entitled to recover the 
usurious charge. Actions brought to recover usurious interest distin- 
cuished. C. 8., 442(2), 2306. 


APPEAL by plaintiff from Clement, J., at July Term, 1930, of Ran- 
porpx. Affirmed. 

Civil action by plaintiff coda defendants to recover on the fol- 
lowing bond: 


“$1,800.00. Greensboro, N. C., August 17, 1927. 

One year after date we, the undersigned J. M. Scarboro and Ellen 
Searboro as principals, and H. A. Moffitt, J. H. Marley and J. P. 
Routh as sureties, promise to pay to the order of A. C. Pugh the sum 
of eighteen hundred dollars for value received, with interest from date 
at the rate of six per cent per annum, interest payable semiannually. 
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We, the makers and endorsers, waive demand, protest and notice. All 
demands and offsets against the payee herein named are waived in 


favor of any bona fide holder. 
J. M. Scarsoro. (Seal.) 


Enren Scarzoro.  (Seal.) 
J. H. Marrey. (Seal. ) 
H. A. Morrirr. (Seal. ) 
J. P. Rovrna. (Seal.)” 


The prayer of plaintiff is as follows: “Wherefore, plaintiff prays 
judgment against the defendants for the sum of $1,800, and interest on 
$1,800 from 17 August, 1927, at six per cent per annum, payable semi- 
annually, until paid; for the costs of the action, and for such other and 
further relief as he may be entitled to.” 

The record discloses that J. M. Searboro, H. A. Moffitt and J. P. 
Routh signed the note (a nonsuit was granted as to Ellen Searboro), 
but set up the defense that the note is tainted with usury. “That the 
plaintiff agreed to lend the principals on the said note $1,800 for one 
year; that when the proceeds of the said note were paid out to the said 
principals the plaintiff only paid to the said principals on the said 
note the sum of $1,650, retaining $150 as interest; that this interest was 
deducted from the loan at its inception and before any interest had been 
earned, and, therefore, represented an additional usurious charge of six 
per cent on $150 for a year, or $9, making the total usurious part of 
this loan $159; that these defendants are advised, informed and believe 
that the plaintiff, having charged an illegal and usurious rate of interest, 
forfeits all interest.” 

The plaintiff, in reply denies the allegations as set up in the defense 
and says: “That the plaintiff agreed to loan to the defendants, J. M. 
Scarboro and Ellen Scarboro, the sum of $1,800 upon their promising 
to pay to him the sum of $150 as a bonus for said Joan; that the plain- 
tiff did loan to the said J. M. Scarboro and Ellen Searboro the sum of 
$1,800, but in the exchange they either paid him $150 or he retained 
said amount for said bonus, in accordance with the agreement thereto- 
fore made; that the defendants, J. M. Scarboro and Ellen Scarboro, 
did not pay the plaintiff any more than they had agreed to pay him in 
order to get the loan. That more than two years has elapsed since de- 
fendants’ cause of action as set up in the further defense and counter- 
claim accrued to them to the beginning of this action, and the same is 
pleaded in bar of defendants’ further ‘defense, counterclaim and _ re- 
covery in said action.” 

The plaintiff introduced evidence as to the execution of the note by 
defendants, introduced the note and rested. 


AE Sa FALL TERM, 1930. 61 
PUGH v. SCARBORO, 


J. M. Scarboro, for defendants, testified in part: “I lve in Greens- 
boro, and signed the note marked Exhibit ‘A’ I had no agreement 
with A. C. Pugh with reference to the interest that was to be paid on 
the loan more than what was stipulated; that is to pay the interest, 
6 per cent, nothing else. I received $1,650 on that loan. Q. What was 
your agreement with Mr. Pugh about what you were to pay him for the 
use of this $1,800? Plaintiff objects; overruled; exception. A. I bor- 
rowed $1,650 from him and was to pay him 6 per cent interest. For the 
loan of $1,650, I signed this note and this note is what I received the 
$1,650 for. I saw Mr. Pugh; I don’t remember just exactly what was 
said by both of us, but I gave him the note for $1,800, and he gave me 
$1,650.” 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Is the defendant, J. M. Searboro, H. A. Moffitt, J. P. Routh, 
indebted to the plaintiff, and if so, in what amount? Answer: $1,650. 

2. Did the plaintiff charge usurious interest in the loan of money, as 
alleged in the answer? Answer: Yes. 

3. Is the defendants’ counterclaim alleging the charge of usury barred 
by the statute of hmitations? Answer: No.” 

On the above testimony the court below, after reciting Searboro’s evi- 
dence, charged the jury, in part, as follows: “So, gentlemen, if you 
believe this testimony, you will answer the first issue, $1,650, the second 
issue, ‘Did the plaintiff charge usurious interest in the loan of money, 
as alleged in the answer?’ Yes; the third issue, ‘Is the charge of usury 
barred by the statute of limitations?” No.” 

The judgment of the court below was as follows: “This cause coming 
on to be heard at July Term, 1930, of the Superior Court of Randolph 
County, before his Honor, J. H. Clement, Judge, and a jury, and the 
jury having answered the issues submitted to them as follows: (See 
above issues.) It is considered and adjudged that the plaintiff, A. C. 
Pugh, recover of the defendants, J. M. Searboro, H. A. Moffitt, and 
J. P: Routh, the sum of $1,650, together with the costs of the action, to 
be taxed by the clerk.” 

The plaintiff duly excepted and assigned error to the testimony of 
Searboro, as above set forth, and the charge of the court as above set 
forth, in which the court below charged in effect that plaintifi’s plea 
of the statute of limitations was not applicable, and appealed to the 
Supreme Court. 


J. A. Spence for plainteff. 
Austin & Turner for defendants J. M. Scarboro, H. A. Moffitt and 
J.P. Routh. 
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Crarkson, J. This is an action brought by plaintiff against the de- 
fendant to recover on a bond for $1,800, dated 17 August, 1927, due one 
year after date. This action was instituted on 26 October, 1929, in 
which plaintiff prays judgment against the defendants for $1,800 and 
interest from 17 August, 1927, at 6 per cent per annum, payable sem1- 
annually. The defendants set up the plea of usury. That although the 
bond was executed for $1,800, only $1,650 was borrowed and actually 
received, plaintiff retaining $150 as interest, and the note bore 6 per 
cent. The plaintiff called it in his reply “$150 as a bonus for said 
loan.” 

Plaintiff contends (1) That the testimony of Scarboro in regard to 
the loan was incompetent, “For parol evidence is not admissible to 
vary, explain or contradict an agreement in writing.” This principle 
is ordinarily applicable, but not so when there is a plea of usury and 
the evidence is to the effect that the agreement is usurious. In fact, 
plaintiff admits that the $150 was a bonus for the loan. A bonus is 
something given in addition to what is ordinarily received by, or strictly 
due to, the recipient. 

In Bank v. Wysong, 177 N. C., at p. 388, speaking of a transaction 
alleged to be usurious, we find: “This kind of usurious agreement has 
been cast in various forms, but the courts have invariably stripped it of 
its flimsy disguises, and decided according to its substance, and its neces- 
sary tendency and effect, when the purpose and intent of the lender are 
unmistakable. This is the correct rule.” Ripple v. Mortgage Corp., 
193 N. C., at p. 424. | 

In this jurisdiction usury has always been condemned by our statutes 
and is contra bonas mores. Formerly the forfeiture was greater than 
our present statute. In some states it 1s indictable to charge usury. 

We find in Glisson v. The Executors of Newton, 2 N. C., at p. 337, 
the following: ‘““We have in fact been averse to declaring this to be a 
case of usury within the act, because in that event, the principal sum 
secured by this bond, which is a just debt, will be lost as well as the 
unlawful interest secured by the note, but the authorities in the books 
are too strong to be surmounted. Any shift or device whatsoever, to take 
more than the interest allowed, and particularly the device of securing 
the principal and interest by distinct assurances, is incompetent to the 
purpose of taking the case out of the operation of the act. If the con- 
tract itself, is upon the whole face of it, a contract to have a greater 
premium than the law allows, it is void, whether it remains a parol con- 
tract, or becomes clothed with legal solemnities; as is, also, every security 
or assurance founded upon it, whether one only, or more. This is the 
true meaning of the act.” 
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“As a general proposition where the inquiry is whether a contract 1s 
usurious it is open to evidence dehors the written agreement to show 
that, though legal on its face, it was in fact an illegal agreement. Other- 
wise the very purpose of the law in forbidding the taking of usury 
under any cover or pretext would be defeated.” 27 R. C. L., sec. 18 
(Usury), p. 212. | 

We think on the whole pleadings and evidence that the loan was 
usurious and such transactions condemned by the statute. We think the 
testimony of Scarboro competent, and this assignment of error cannot 
be sustained. 

Plaintiff contends (2) That the plea of the statute of limitations was 
applicable. We cannot so hold. Plaintiff pleaded the two-year statute 
in bar of recovery. Our statutes on the subject of usury: “The penalty 
for usury is a forfeiture of all interest where no interest has been paid, 
and double the amount of interest paid when any payment has been 
made. The borrower may plead usury in an action upon the debt, to 
prevent the recovery of any interest; and he may sue to recover double 
the amount of interest paid, or set this up as a counterclaim in an 
action for the debt. An action to recover the penalty, or using it as a 
counterclaim, must be within two years, but no date is given from 
which the time is to be counted. Before 1895 the statute read, ‘two 
vears from the time the usury was paid,’ and it was held not to be neces- 
sary for the defendant to plead this lapse of time, but the plaintiff must 
show that his action was brought within the time. By the act of 1895, 
the limitation was ‘two years after payment in full of the indebtedness.’ 
Under the present statute, where there was a contract with a bank in- 
volving usury, and the dealings were such as to constitute an open, 
mutual, and current account, the statute would run from the last item; 
but where usury was paid on a debt each year for several years, and the 
debt was extended each year, it was held that each payment was a 
separate transaction, and the statute ran from the date of each pay- 
ment. This is the rule adopted before 1895.” N. C. Prac. & Proc. 
(McIntosh), sec. 188, at p. 170. C. S., 2805 and 2306. 

C.S., 442, is as follows: “Within two years: (1) All claims against 
counties, cities and towns of this State shall be presented to the chair- 
man of the board of county commissioners, or to the chief officers of the 
cities and towns, within two years after the maturity of such claims, or 
the holders shall be forever barred from a recovery thereon, (2) An 
action to recover the penalty of usury.” 

This is not an action brought by defendants to recover the penalty 
for usury, “twice the amount paid,” which interest has already been 
paid, for this action must be brought within two years. C. S., 2306. 
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Further, C. S., 2306, in part, is as follows: “The taking, receiving, 
reserving or charging a greater rate of interest than six per centum per 
annum, either before or after the interest may accrue, when knowingly 
done, shall be a forfeiture of the entire interest which the note or other 
evidence of debt carries with it, or which has been agreed to be paid 
thereon.” 

The bonus or interest on the bond sued on has not been paid. This 
bond being tainted with usury, under the statute, forfeits the entire 
interest. The plaintiff comes into court to enforce a contract con- 
demned by the statute, when he does this courts of law and equity say 
he cannot enforce this contract further than is permitted by the statute 
which condemns the charging of a greater rate of interest than six per 
centum per annum. When plaintiff brings an action to recover on the 
bond, he can recover the principal alone, he can do only what the statute 
permits—nothing more. 

The matter is thus stated in Ripple v. Mortgage Corp., supra, at 
p- 424-5: “In North Carolina the penalty as prescribed by statute, for 
taking, receiving, reserving, or charging for the use of money a sum 1n 
excess of interest at the legal rate is forfeiture of the entire interest 
which the note or other evidence of debt carries with it, or which has 
been agreed to be paid. The forfeiture will be enforced against the 
usurer, when he seeks to recover upon the usurious contract or trans- 
action. His debt will be stripped of all its interest-bearing quality, and 
he will be permitted to recover only the principal sum loaned. HL a 
sum in excess of interest at the legal rate has not only been charged by 
the lender, but has also been paid by the borrower for the use of the 
money, then the person, or his legal representative, or the corporation 
by whom the same has been paid, may recover twice the amount paid 
in an action in the nature of action for debt. C. S., 2306. Sloan v. 
Ins. Co., 189 N. C., 690; Waters v. Garris, 188 N. C., 305.” 

The humanities of all civilized nations has condemned usury, a species 
of ingenious oppression, especially in this day. It may be well for us 
to hark back to the Mosaic law, where we find: “If thy brother be waxen 
poor, and fallen in decay with thee, then thou shalt relieve him; yea, 
though he be a stranger, or a sojourner, that he may live with thee. 
Take thou no usury of him, or increase, but fear thy God, that thy 
brother may live with thee. Thou shalt not give him thy money upon 
usury, nor lend him thy vituals for increase.” Lev. XXV, 35-37. _ 

For the reasons given the judgment below is 


Affirmed. 


So 
Re 
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OHOEPENDENTS OF H. TY. PHIFER, EmpLoyvrer, DecEAsep, v. FOREMOST 
DAIRY, Inc., Emprovern, AaNp INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA, CARRIER. 


(Filed 19 December, 1930. ) 
1. Master and Servant F b—Evidence that injury arose out of and in 


the course of employment held sufficient. 


Where the employee of a dairy company uses his own automobile in the 
employer's service, the gasoline furnished by the employer under an 
agreement that the employee was thus to be transported to and from his 
work. evidence that the employee received an injury while going to his 
work in the automobile according to the agreement is sufficient to sustain 
a finding of the Industrial Commission that the injury arose out of and in 
the course of the employment under the provisions of the Workmen’s 
Compensation Act. 

2. Same—An injury received in going to work where transportation is 
a part of the contract of employment is one in course of employ- 
ment. 

The words “out of and in the course of employment” as used in the 
Workmen's Compensation Act refer to injuries which follow as a natural 
incident of the work within the employee’s duties and which may reason- 
ably be contemplated as a result of the exposure occasioned by the 
nature of the employment, and extends to such as may arise while the 
employee is going to and from his work by being transported under the 
circumstances as a part of the employment contract. 


AppeaL by defendants from Harwood, Special Judge, at October 
Special Term, 1930, of Mrecknensure. Afhirmed. 

This is an appeal from a judgment of the Superior Court affirming 
an award to the dependents of the deceased employee, by the North 
Carolina Industrial Commission. 

H. T. Phifer had been in the service of Foremost Dairy, Inc., as route 
foreman for several years. His home was about three miles from the 
plant. He collected the company’s accounts, sometimes delivered milk, 
and was subject to call at any time after 3 a.m., as a substitute for any 
regular driver who failed to report for duty. Prior to 1 January, 19380, 
he owned a car;. but the employer maintained it and furnished gasoline 
and oil for its operation. Between 1 January and his death the em- 
ployee used a truck which had been provided by the employer for use in 
the performance of the employee’s duties and in his going to and from 
his home to the company’s plant. 

It was admitted that the employee left his home, which was south- 
west of the city of Charlotte, about 6:30 a.m., 9 February, 1930, driv- 
ing the company’s truck, and that as he entered the intersection of West 
Morehead Street and Mint Street the truck was struck by an automobile 
and he was killed. 


66 IN THE SUPREME COURT. | 200 





DEPENDENTS OF PHIFER &, DAIRY, 





The defendants denied that the relation of employer and employee 
existed at the time of the injury; denied, also, that if such relation 
existed, the injury arose out of and in course of the employment. 


J. Lawrence Jones for appellants. 
Tahaferro & Clarkson for appellees. 


AvpAMs, J. The appellants admit that the employee was killed while 
in the service of Foremost Dairy, Incorporated, and from the evidence 
adduced the Industrial Commission found as a fact that the deceased 
sustained fatal injury as the result of an accident that arose out of and 
in the course of his employment while being transported in a convey- 
unce furnished by the employer as a part of the contract of employment. 
As the finding that the conveyance was furnished as a part of the con- 
tract 1s supported by the evidence, it is “conclusive and binding.” Work- 
men’s Compensation Law, sec. 60. The decisive question is whether the 
employee’s death resulted from injury by accident arising in the course 
of and out of the employment. 

In Harden v. Furniture Co., 199 N. C., 738, we said that while the 
phrase “in the course of” refers to time, place, and circumstance, the 
words “out of” refer to injuries which follow as a natural incident of 
the work and which may reasonably be contemplated as a result of the 
exposure occasioned by the nature of the employment, and that if an 
employee has sustained an injury which might have been contemplated 
by a reasonable person as incidental to the service when he entered the 
employment, the injury may be said to have arisen out of the employ- 
ment; and in Wilkie v. Stancil, 196 N. C., 794, we held that an employee, 
who owned a car which he used regularly in going to and from the place 
where he worked, was not, while going there, engaged in the furtherance 
of his employer’s business. 

The latter decision is grounded in the principle that the relation of 
master and servant is usually suspended when the servant, at the end 
of his day’s work, leaves the place of his actual employment and 1s re- 
sumed when the servant puts himself in a position where he can again 
do the work at the place where it is to be performed. Mourke’s case, 
129 N. E. (Mass.), 603. So it is held as a general rule that an injury 
suffered by an employee while going to or coming from the employer’s 
premises where the work 1s carried on does not arise out of his employ- 
ment so as to entitle him to compensation. Podgorshi v. Kerwin, 175 
N. W. (Minn.), 694; Nesbitt v. Twin City Forge and Foundry Co., 
j77 N. W. (Minn.), 131. | 

To this rule there are exceptions. While there is diversity of opinion 
on the question, the weight of authority sustains the conclusion that if 
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an employer furnishes transportation for his employee as an incident of 
the employment, or as a part of the contract of employment, an injury 
suffered by the employee while going to or returning from the place of 
employment in the vehicle furnished by the employer and under his 
control arises out of and in the course of the employment. Fisher v. 
Tidewater Bldg. Co., 116 At., 924; Harrison v. Central Con. Corpora- 
tion, 108 At. (Md.), 874; Scalia v. American Sumatra Tobacco Co., 105 
At. (Conn.), 346; Swanson v. Latham, 101 At. (Conn.), 492; Dono- 
van’s case, 104 N. E. (Mass.), 481; American Coal Mining Co. v. 
Crenshaw, 133 N. E. (Ind.), 394; Dominguez v. Pendola, 188 Pac. 
(Cal.), 1025; Inttler v. George A. Fuller Co., 119 N. E., 554; 62 
A. L. R., 1488, annotation. 

It is said in Donovan’s case, supra: “There have been several decisions 
in England as to when and how far an employee can be said to have been 
in the employ of his master, while traveling to and from his work in a 
vehicle or means of conveyance provided by the latter, and how far 
injuries received in such a conveyance can be said to have arisen out 
of and in the course of the employment. Many of these decisions have 
been cited and discussed by Professor Bohlen in 25 Harvard Law Re- 
view, 401 et seg. From his discussion and the cases referred to by him, 
and from the later decisions of the English courts, the rule has been 
established, as we consider in accordance with sound reason, that the 
employer’s lability in such cases depends upon whether the conveyance 
has been provided by him, after the real beginning of the employment, 
in compliance with one of the implied or express terms of the contract 
of employment, for the mere use of the employees, and is one which the 
employees are required, or as a matter of right are permitted, to use by 
virtue of that contract. . . . The finding of the Industrial Acei- 
dent Board that Donovan’s transportation was ‘incidental to his employ-_ 
ment’ fairly means, in the connection in which it was used, that it was 
one of the incidents of his employment, that it was an accessory, col- 
lateral or subsidiary part of his contract of employment, something 
added to the principal part of that contract as a minor, but none the 
less a real, feature or detail of the contract. Whatever has been uni- 
formly done in the execution of such a contract by both of the parties 
to it well may be regarded as having been adopted by them as one of its 
terms. Especially is this so where none of the provisions of the contract 
have been shown by either party, but everything is left to be inferred 
from their conduct. That was the reasoning of this Court in such cases 
as Gtlshannon v. Stony Brook R. R., 10 Cush., 228, 231; McGuirk v. 
Shattuck, 160 Mass., 45, 47, 35 N. E., 110, 839 Am. St. Rep., 454, 
Boyle v. Columbian Fire Proofing Co., 182 Mass., 98, 98, 64 N. E., 
726; Kilduff v. Boston Elev. Ry., 195 Mass., 307, 81 N. E., 191, 9 
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I, R. A. CN. S.), 873; and Feneff v. Boston & Maine R. h., 196 Mass., 
575, O77, 82 N. E., 705. Accordingly we are of opinion that the Indus- 
trial Accident Board had the right to draw the inference that Donovan’s 
injury arose out of and in consequence of his employment.” 

In Harrison v. Central Con. Corporation, supra, the Court remarked: 
“When the injury oceurs before the beginning or after the termination 
of work there are two general rules applicable to the question as to 
whether it arose out of and in the course of the employment. The first is 
that an employee while on his way to work is not in the course of his 
employment. The second is that where the workman is employed to 
work at a certain place, and as a part of his contract of employment 
there is an agreement that his employer shall furnish him free transpor- 
tation to or from his work, the period of service continues during the 
time of transportation, and if an injury oceurs during the course of 
transportation it is held to have arisen out of and in the course of the 
employment.” 

Also in American Coal Mining Co. v. Crenshaw, supra: “From the 
foregoing authorities the general rule seems to be that where the con- 
veyance for the employees has been provided by the employer, after the 
real beginning of the employment, whether such conveyance be his own 
or is one used for his benefit by virtue of a contract with another, the 
same being in compliance with one of the implied or express terms of 
the contract of employment, for the mere use of the employees, and is 
one which the employees are required, or as a matter of right are per- 
mitted, to use by virtue of their contract of employment, the employer 
is hable.” 

A similar conclusion was reached in Campagna v. Ziskind, 135 At. 
(Pa.), 124: “So also when, to secure a service and as a part of the 
consideration, it is agreed that transportation shall be supphed to or 
from the place of work, the right to compensation is fixed by the begin- 
ning of the journey to such point, or the ending of it upon return.” 

The fact that the deceased was the driver of the truck does not modify 
the principle. The vehicle was furnished by the employer as a “real 
feature’ of the contract and “may be regarded as having been adopted 
by the parties as one of its terms,” the period of service continuing dur- 
ing the time of transportation. As pointed out in Rachels v. Pepoon, 
135 At., 684, while the employee’s actual work began at a designated 
place, yet to go there was an act within and necessary to his service. 

Some of the earlier English cases have been modified or overruled by — 
later English decisions; but doubt has been expressed whether any 
American court will adopt the present English view, because of the 
large number of American decisions. Annotation, 162 A. L. R., 1446. 
Judgment 


Affirmed. 
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STATE vy. JAMES IP. NELSON, Jr. 
(Filed 19 December, 1930.) 


Criminal Law G r——A character witness may not be asked on cross-exami- 
nation whether he would commit the offense charged against the de- 
fendant, 

While cross-examination of a witness is very broad in its seope it will 
not be allowed to call for the opinion of a character witness upon the 
matter included in the determination of a controversy, as in this prose- 
eution for false pretense, after the witness had only testified to the 
general character of the defendant charged with procuring a second note 
for the company for which he was an officer for the same debt and 
wrongfully using them both, a question asked on cross-examination if the 
witness would do the same thing is not for the purpose of impeaching him, 
but to place before the jury the witnesses’ opinion upon the charge against 
the defendant laid in the indictment. 


CRIMINAL AcTION, tried before Harwood, Special Judge, at February 
Term, 1930, of Forsytu. 

The defendant was indicted for false pretense. On or about 19 Octo- 
ber, 1929, J. R. Jones bought an automobile from the Lindsay Fishel 
Buick Company. There was a balance of $552 due on the purchase 
price and said Jones executed a note for $552 and delivered the same to 
the defendant James P. Nelson, Jr., who was secretary and treasurer 
of the corporation. The maturity of the note was 17 January, 1930. 
Thereafter on 7 November, 1929, Jones was in the place of business of 
the Buick Company and Nelson approached him and asked him if he 
would give a new note to replace the old note for the reason that the com- 
pany had not been able to discount the old note. Thereupon said Jones 
executed a note for $583.41 to the General Motors Acceptance Corpora- 
tion, which said note included the $552 note and a premium on an insur- 
ance policy. Jones testified that Nelson promised to mail the old note 
to him that afternoon. About a week later Jones called Nelson over 
telephone and asked him to mail the old note and Nelson promised to 
do so. On 1 December Jones went to Nelson’s place of business and 
asked Nelson for the old note, and Nelson stated that the note was in the 
file, and that he would mail it to Jones that afternoon. 

There was further evidence tending to show that on or about 22 No- 
vember, 1929, Nelson had taken the original note of Jones for $552 
together with several other notes, and had them discounted at the 
Wachovia Bank and Trust Company and the proceeds credited to the 
corporation of which Nelson was an officer. 
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The Lindsay Fishel Buick Company was closed about 1 December. 
The defendant Nelson admitted that the original Jones note was not 
returned to Jones and was discounted at the bank, but that same was 
done by mistake, and that when he had discovered the mistake he at- 
tempted to get the note back so as to return it to Jones, but had been 
unable to do so before his company failed. 

The defendant offered about sixteen witnesses who testified that he 
was a man of good character. The record shows substantially the fol- 
lowing with reference to the testimony of nine of said character wit- 
nesses : 

1. Perry Hilts testified on direct examination as follows: 

“T have known the defendant since 1920, and know his general repu- 
tation. Itis good.” This was all the testimony given by said witness.” 

(Question): “Please state to his Honor and the jury whether or not 
you—not Nelson—in the conduct of your business, when a man has 
given you a note for a deferred payment on an automobile and you took 
another note in lieu of it if you then discounted both of them for the 
one indebtedness?” (Answer): “No, sir.” 

(Question): “Have you ever done such a thing?” (Answer): “No, 
sir.” 

To the foregoing questions and answers the defendant objected. The 
objection was overruled and the defendant excepted. 

The court instructed the jury as follows: “Gentlemen of the jury, the 
answer of the witness to the question will be considered by you as 
bearing upon this man’s character and reputation, and has nothing to 
do with the defendant in this case.” 

2. Hoyle C. Ripple, witness for the defendant, testified as follows: 
“T am practicing law in Winston-Salem, and have known the defendant 
about eight years. His general character is good.” This was all the 
testimony given by the witness on direct examination. 

Cross-examination is as follows: (Question)—“Did you ever collect 
a debt of $550 against any man twice, knowingly ?” 

Thereupon the court stated: “The answer of the witness may be con- 
sidered by the jury as relating to the character and reputation of wit- 
ness only.” | | 

(Answer): “No, sir, I have never been that good a collector, Mr. 
Graves.” 

(Question): “Do you mean to say you would ever do such a thing 
as that?” (Answer): “No, sir, I never said I would.” 

To the foregoing questions the defendant objected. The objection 
was overruled and the defendant excepted. 

3. Guy Scott, a witness for defendant, testified as follows on direct 
examination : 
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“T am a deputy sheriff of Forsyth County and have been for several 
vears. I know the defendant and know his general character. It is 
good.” ‘ 

Cross-examination was as follows: 

(Question )—“Will you please tell his Honor and the jury whether you 
have ever collected the amount of $550 from a man twice, or got one 
note and discounted that and then got another note in heu of that note, 
and discounted that one?’ (Answer): “No, sir, I have not.” 

To the foregoing questions the defendant objected. The objection 
was overruled and the defendant excepted. 

4, J. Erle McMichael testified on direct examination as follows: “I 
am clerk of the Superior Court of Forsyth County. JI have known the 
defendant, James P. Nelson, since 1921. His general character is 
good.” 

This was all the testimony given by said witness on direct examina- 
tion. 

Cross-examination was as follows: “I never saw these two notes. I 
think one of them passed through my office.’ (Question): “Did you 
ever when you had a man’s note for $550 induce him to give you another 
note for $550 and collect on both of them?” (Answer): “No, sir.” 

To the foregoing questions and answers the defendant objected. The 
objection was overruled and the defendant excepted. 

5. T. C. Cough, witness for defendant, on direct examination testified 
as follows: “I am in the automobile business. I know the defendant. 
His general character is good.” 

The foregoing was all the testimony given by said witness on direct 
examination. | 

Cross-examination is as follows: (Question)—‘‘Do you sell automo- 
biles?” (Answer): “Yes, sir.” (Question): “By the way, have you 
ever, since you were born or in the automobile business, sold an automo- 
bile and taken notes for deferred payments?” (Answer): “Yes, sir.” 
(Question) : “Did you ever induce a man, after he had executed one note, 
to give you another note for the same indebtedness and discount both of 
them?” (Answer): “No, sir, not as I know of.” 

To the foregoing questions the defendant objected. The objection was 
overruled and defendant excepted. 

The examination of other witnesses was substantially similar to the 
foregoing. 

There was a verdict of guilty, and the judgment of the court was 
that the defendant be confined in the State’s prison for a term of three 
years, sentence to be suspended if the defendant should make good the 
note of R. R. Jones and pay to the school fund the sum of $2,500, and the 
cost of this action. 

From the foregoing judgment the defendant appealed. 
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Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
John B. Slawter for defendant. 


Broepen, J. The paramount question of law presented by the record 
is whether the cross-examination of character witnesses for defendant 
was within the law. 

The court instructed the jury in two instances that the type of cross- 
examination pursued was competent only to discredit or impeach the 
witness himself. In other instances no instruction whatever was given. 
Cross-examination of a witness is not a matter of privilege or grace, but 
a matter of right, and is one of the most effective means known to the 
law for the ascertainment of truth and for testing the soundness or 
fallacy of the declarations of a witness. Hence for this reason cross- 
examination must of necessity cover a wide range, and consequently 
trial courts are justified in permitting wide latitude in subjecting wit- 
nesses to proper legal tests. 

The decisions of this State have recognized and approved various 
methods of impeaching witnesses—notably (1) by proof of bad char- 
acter; (2) proof of materially inconsistent and contradictory state- 
ments; (38) by disproving statements made in court by testimony of 
other witnesses; (4) by cross-examination tending to show (a) that the 
witness had been convicted of a crime although evidence of mere accusa- 
tion of crime is Incompetent; (b) bias or fallacy; (c) animus, feeling, 
kinship or mental capacity; (d) lack of veracity or memory. S. v. 
O’ Neale, 26 N. C., 88; S. v. Hfler, 85 N. C., 585; Bank v. Pack, 178 
N. C., 388, 100 S. E., 615; Rutledge v. Mfg. Co., 183 N. C., 480, 111. 
S. E., 774; 8. v. Jeffreys, 192 N. C., 318, 185 S. E., 32; Milling Co. v. 
Highway Commission, 190 N. C., 692, 1380 8. E., 724; Nechols v. Brad- 
shaw, 195 N. C., 763, 148 8. E., 469; S. v. Maslin, 195 N. C., 537, 148 
S. E., 3; Clay v. Connor, 198 N. C., 200; S. v. Beal, 199 N. C., 278. 

The primary purpose of impeachment is to reduce or discount the 
credibility of a witness for the purpose of inducing the jury to give less 
weight to his testimony in arriving at the ultimate facts in the case. It 
has been generally held that a character witness may be cross-examined 
with respect to the extent of his knowledge and acquaintance with the 
person in whose behalf he testifies or with regard to the sources of in- 
formation upon which he bases his estimate of character. S. v. Perkins, 
66 N. C., 126; 8. ov. Austin, 108 N. C., 780, 138 8. E., 219; 8. v. Killian, 
Tle Ne (02,02 a Fe O00, 

Applying the rules of law to the facts, it is clear that the questions 
propounded to the witness on cross-examination were not intended to 
disparage the witness, but rather to put before the jury the opinion of 
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the witness upon the charges against the defendant laid in the indictment. 
In other words, the effect of the cross-examination is to ask the witness, 
“Would you have done what the defendant is charged in the bill of 
indictment for doing, or do you approve what the defendant is charged 
with doing?” In effect this 1s requiring the witness to express an 
opinion upon the merits or demerits of the charge laid against the de- 
fendant. Indirectly these questions tended to elicit the opinion of 
witness that the defendant would be a man of bad character if he had 
done the things alleged against him. 

We find no law broad enough and liberal enough to sustain the cross- 
examination complained of in this case, and the defendant is en- 
titled to a 

New trial. 





T. H. HICKS v. GREENE COUNTY. 
(Filed 19 December, 1930.) 


Controversy without Action B a-—-It is necessary to submission of con- 
troversy that the subject-matter could be basis for a civil suit. 


The objeet or purpose of C. S., 626, is to determine upon a state of 
facts agreed by the parties, without the necessity of a formal action, 
questions in difference between them which might be the subject of a 
civil action, and where the questions arising upon the facts agreed to and 
submitted involve the validity of municipal bonds proposed to be issued, 
and the purchasers thereof are not made parties and will not be bound 
hy the judgment, there is no matter involved that may be the subject- 
matter of a civil action, and an appeal from a judgment thereon of the 
Superior Court will be dismissed. 


Aprrat by plaintiff from Cowper, Special Judge, at November 
Special Term, 1930, of Gremnr. Proceeding dismissed. 

The statement of facts agreed upon and submitted to the court, for 
its decision as to the questions of law involved, is as follows: 

“1. That during the year 1921, the board of commissioners of the 
county of Greene sold and issued $550,000 of read and bridge bonds 
dated 1 July, 1921, bearing interest at the rate of six per cent per 
annum, and all due and payable on 1 July, 1931. 

2. That the board of commissioners of the county of Greene has placed 
in a sinking fund and now has in hand $200,000 in government bonds 
and North Carolina State bonds, which will be used in paying $200,000 
of said $550,000 bond issue. 

3. That for the purpose of paying the remaining $350,000 of said 
$550,000 bond issue, after due advertisement according to law, and 
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under and pursuant to the provisions of the County Finance Act of 
1927, and especially under and pursuant to section 8-J of said act, on 
15 October, A.D. 1930, the board of commissioners of the county of 
Greene, pursuant to resolutions adopted by it on 13 and 30 September, 
1930, sold $350,000 of serial five per cent bonds for the sum of $335,670, 
to be dated 1 November, 1930, and delivered about 15 November, 1930. 
A copy of said resolution, together with a certified copy of the entire 
proceedings authorizing the issue of said bonds, is hereto attached, 
marked Exhibit A. 

4, That the said $350,000 bond issue and bond sale was, on 21 October, 
1930, duly approved by the State Sinking Fund Commission by order 
and resolution, a copy of which is included in copy of entire proceedings 
authorizing the said issue of bonds hereto attached and marked Ex- 
hibit A. 

5. That the General Assembly of North Carolina, at its regular ses- 
sion in the year 1927, enacted chapter 694 of its Public-Local Laws of 
the year 1927, which provided, ‘That the board of county commissioners 
of Greene County, or other governing body of said county, shall not 
issue or sell any bonds of said county, or create any obhgation of said 
county necessitating the issuance of bonds of said county, unless and 
until the same has been submitted to a vote of the qualified voters of 
said county and duly approved by a majority of the votes cast in such 
election: Provided, however, that the provisions of this act shall not 
apply to an issue of bonds of said county in case of fire or other casualty 
or unforeseen emergency necessitating an immediate issue of bonds in 
order that the affairs of the county can be carried on.’ 

6. That the purchasers of said bonds are ready, able and willing to 
accept and pay for the same, but will not do so until the validity of 
same has been approved by expert bond attorneys. 

7. That upon the proceedings authorizing the issuance of said re- 
funding bonds being submitted to bond attorneys for their approving 
opinion, the questions were raised: (a) as to whether chapter 694, 
Public-Local Laws of 1927, prohibited the board of commissioners of 
the county of Greene from issuing refunding bonds under the terms of 
the County Finance Act (chapter 81, Public Laws 1927), without a 
vote of the people; and (b) as to whether said refunding bonds would 
be issued for a special purpose as required by section 6 of Article V of 
the Constitution of North Carolina.” 

Upon the foregoing statement of facts agreed, the plaintiff and the 
board of commissioners of the county of Greene, desire an adjudication: 

1. Is it necessary by reason of the provisions of said chapter 694, 
Public-Local Laws of 1927, to first submit the question of issuing the 
$350,000 of bonds to a vote of the qualified voters of Greene County ? 
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2. Are the proposed bonds for a special purpose and to defray a 
necessary expense and ean the board of commissioners lawfully issue and 
sell refunding bonds for the special purpose of paying valid bonded 
indebtedness incurred for necessary expenses evidenced by bonds due or 
to become due within one year from the time of the passage of the 
order authorizing same, the bonds to be paid in this case having been 
issued in the year 1921? 

3. Will the $350,000 of bonds referred to and described in agreed 
fact No. 3 herein, when issued and paid for, be a valid indebtedness of 
said Greene County?’ 

Upon the foregoing statement of facts agreed, the judgment of the 
Superior Court was as follows: 

“This cause coming on to be heard at the November Special Term, 
1930, of the Superior Court of Greene County, before the Honorable 
G. V. Cowper, judge presiding, and being heard upon the facts agreed 
upon and submitted to the court for decision in the above-entitled con- 
troversy without action; 

Now, on motion, it is considered and adjudged by the court: 

First. That the $350,000 of refunding bonds referred to and de- 
scribed in agreed fact No. 3 herein, will, when issued and paid for, be 
a valid indebtedness of said Greene County. 

Second. That said refunding bonds issued for the purpose set out in 
said agreed facts will be issued for a special purpose within the meaning 
of section 6 of Article V of the Constitution of North Carolina, and 
they will also be issued to defray a necessary expense of the county 
within the meaning of section 7 of Article VII of said Constitution, 
for which reasons it will not be necessary to submit the question as to 
the issue of said bonds to a vote of the people. 

Third. It was not intended by the General Assembly in enacting 
chapter 694 of the Public-Local Laws of 1927, to prohibit the board 
of commissioners of the county of Greene from issuing refunding bonds 
under section 8-J of the County Finance Act (chapter 81, Public Laws 
of 1927) without a vote of the people, to pay valid bonded indebtedness 
of the county outstanding before the year 1927. 

The plaintiff will pay the costs.” 

From the said judgment plaintiff appealed to the Supreme Court. 


R. H. Taylor for plaintiff. 
L. V. Morrill for defendants. 


Connor, J. This appeal was submitted to this Court without oral 
argument, under Rule 10, 192 N. C., p. 844. It has been considered 
only on the record and on the printed briefs of counsel for both parties. 
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It is apparent from a reading of the statement of facts agreed upon 
aud submitted to the court below, and of the briefs filed in this Court, 
that there is no question in difference between the parties hereto, which 
might be the subject of a civil action for the determination of their re- 
spective rights on the facts agreed. C. S., 626. There is no real con- 
troversy between the parties, requiring a judgment of the Court to 
determine these rights. Both parties are asking for the same thing, to 
wit: that the questions propounded be answered by the Court relative to 
the validity of the bonds, which the board of commissioners of Greene 
County have issued and sold, and which the purchaser of said bonds has 
declined to accept and pay for on the advice of his attorney that the 
validity of the bonds is at least doubtful. The real controversy arising 
upon the facts agreed is not between the parties hereto, but between the » 
board of commissioners of Greene County and the purchaser of the 
bonds. 

Neither the answers to the questions propounded nor the judgment in 
accordance therewith will be binding on the purchaser of the bonds, 
who is not a party to this proceeding. Under the authority of Burton v. 
Realty Co., 188 N. C., 478, 125 S. E., 3, this proceeding must be dis- 
missed. 

C. S., 626 confers no jurisdiction on the courts of this State to render 
an advisory opinion as to the Jaw upon facts agreed. The purpose of 
the statute, as appears from its language and as uniformly construed 
by this Court, is to enable parties to a question in difference, which 
might be the subject of a civil action, where they agree as to the facts 
involved, to submit the facts to the Court, for its decision of the ques- 
tion in difference, and for its judgment in accordance therewith, without 
the expense and formalities required for a civil action. Farthing v. 
Carrington, 116 N. C., 315, 22 S. E., 9; MfcKethan v. Ray, 71 N. C., 
165. Where, as in the instant case, the parties submit to the Court 
questions of law arising upon facts agreed, without showing that they 
have rights involved in the questions, upon which they would be en- 
titled to judgment, in a civil action the Court is without jurisdiction, 
under C. S., 626, and should decline to consider the questions submitted 
for its decision. | 

Inasmuch as the principal question sought to be presented by this 
appeal for decision by this Court, involves the construction of chapter 
694, Public-Local Laws of 1927, it may be noted that this statute was 
ratified on 9 March, 1927, and by its express terms has been in full 
force and effect since said date. It has not been amended, modified or 
repealed by any subsequent statute. It is therefore now in full force 
and effect. 

The County Finance Act (chapter 81, Public Laws of 1927) was 
ratified on 7 March, 1927, and by its express terms has since been in 


N.C] FALL TERM, 1930. 17 





STATE t. JELrnis. 





full force and effect. The bonds issued and sold by the board of com- 
missioners of Greene County, under the provisions of this act are valid, 
unless the provisions of chapter 694, Public-Local Laws of 1927, are 
applicable to these bonds. 

By the provisions of chapter 694, Public-Local Laws of 1927, the 
board of commissioners of Greene County are forbidden to issue any 
bonds of said county, without the approval first obtained of a majority 
of the qualified voters of said county, with certain exceptions which do 
not include bonds for refunding bonds issued and outstanding at the 
date of its ratification. It would seem that the statute is applicable to 
refunding bonds, and that such bonds are not valid, unless their issu- 
ance has been approved as required by the statute. We find nothing in 
the language of the statute which shows a contrary intention of the 
General Assembly. 

For the reasons stated in this opinion the proceeding is 

Dismissed. 





STATI vy. JOHN ELLIS, TED HONEYCUTT, MARY FRICK awypb 
MABEL YARBOROUGH. 


(Filed 19 December, 1930.) 


1. Criminal Law J b—On trial for felony not a capital offense the trial 
court may withdraw a juror and order mistrial in his discretion. 
Where the defendants are indicted for the criminal offense, robbery 
and conspiracy to vob, it is within the discretion of the trial judge to 
withdraw a juror and order a mistrial. 


2. Criminal Law F a—Where mistrial is ordered without objection plea 
of former jeopardy after second jury is empaneled in too late. 

Where the trial judge has in the exercise of his sound discretion with- 
drawn a juror and ordered a mistrial in a criminal action, charging rob- 
bery and conspiraey, after allowing the motion of the solicitor to cure 
an error in the indictment by giving the true name of a defendant, this 
defendant is not placed in jeopardy a second time for the same offense 
when she has made the appropriate motion without having excepted to 
the order of mistrial before the jury had been empaneled to try the action 
under the second or corrected indictment, and her motion is properly 
disallowed. 

3. Criminal Law L d—The record imports verity. 

The record on appeal will control as to whether the proper exception 
had been duly taken on the question of the plea of former jeopardy 
relied on in this case. 


Sracy, C. J., dissenting: Broapen, J., concurring in dissenting opinion. 
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ApreaL by Mary Frick from Clement, J., and a jury, at September 
Term, 1930, of Roway. No error. 
The defendants were indicted on a bill of indictment containing two 
counts: (1) robbery and (2) conspiracy to rob with charge of aiding, 
ete., to rob the Bank of Rockwell of $1,126. 


Attorney-General Brummitt and Assistant AtHorney-General Nash for 
the State. 
Walter H. Woodson and P. S. Carlton for defendant, Mary Frick. 


CrarKkson, J. The only question presented upon this appeal 1s 
whether or not, the jeopardy having attached under the first bill, the 
defendant, Mary Frick, is entitled to her discharge on the ground of 
former jeopardy on the second bill. We think not, under the facts and 
circumstances of this case. 

When all four defendants were called upon to plead under the first 
bill of indictment, Ellis and Honeycutt pleaded guilty. Mary Frick and 
Mabel Yarborough pleaded not guilty. A jury was selected and em- 
paneled. After the solicitor read the bill it appeared that in one por- 
tion of the bill it was incorrect. In the second count the name of 
“Mable Yarbourough” appeared “Mabel Honeycutt.” Thereupon Mabel 
Yarborough moved to quash the second count of the bill of indictment 
for the reason that her name was incorrectly stated. The court quashed 
the bill of indictment as to her and the solicitor was allotted time to 
draw a new bill. A new bill was drawn and sent to the grand jury and 
returned “A true bill as to all four defendants.” The court thereupon 
withdrew a juror and ordered a mistrial as to the first bill of indictment. 

The defendants were then required to plead to the second or new 
bill of indictment and the defendants, John Ellis and Ted Honeycutt, 
pleaded “Guilty” as charged in the bill of indictment and the defend- 
ants, Mary Frick and Mabel Yarborough, pleaded “Not Guilty.” 

A jury was then selected by the State and passed upon, but before 
being empaneled the defendant, Mary Frick, and after she had pleaded 
to the first bill of indictment, made the following motion: (By the court: 
After the defendant, Mary Frick, had pleaded to the first bill of indict- 
ment, the defendant, Mary Frick, when called upon by the solicitor 
to plead to the second bill of indictment, set out above, made the follow- 
ing motion): “The defendant, Mary Frick, herewith files a plea in 
abatement and moves the court that she be discharged and that the case 
against her be dismissed for that after the case against her had been 
called and the jury had been sworn and empaneled, upon motion of 
“Mabel Yarborough, the court quashed the bill of indictment against the 
defendant, Mabel Yarborough, and now to place the defendant, Mary 
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Frick, upon trial on a new bill of indictment charging her with the 
same offense, would be to place her in double jeopardy in violation of 
her constitutional rights guaranteed her under the Constitution of North 
Carolina and the Constitution of the United States.” 

The case on appeal to this Court was agreed upon as shown by the 
record that “the court thereupon withdrew a juror and ordered a mis- 
trial as to the first bill of indictment.” Nowhere in the record does it 
appear that defendant, Mary Frick, made any objection or exception to 
the court below withdrawing a juror and ordering a mistrial on the 
first bill of indictment. Defendant in her brief says, “This order was 
without the consent of the defendant, Mary Frick, and was over her 
objection.” The record does not so show. 

In Furniture Co. v. Clark, 191 N. C., at p. 371, “In the defendant’s 
brief reference is made to matters which do not appear in the ease on 
appeal, but we are bound by the record.” The record imports verity. 
Story ve Trutt, 198 N. C., 851; Cogdill v. Hardwood Co., 194 N. C., 
at p. TAT. 

Tn 8. «. Hngland, 78 N.C., at p. 553, we find: “The prineiple is ad- 
mitted that no person shall be subject for the same offense to be twice 
put in jeopardy of life and hmb, and upon the same principle no man 
shall be placed in peril of any legal penalties more than once upon the 
same accusation for any criminal offense whatever. But there ws no 
jeopardy and no peril where the indictment upon which he has been 
charged is defective. 4 Coke, 44; Whar. Cr. Law, sec. 587, 588 (italics 
ours). The prisoner in our case was put upon his trial, and the jury 
empaneled and charged with his case, when upon the suggestion of the 
prosecuting officer that the indictment was defective, a Juror was with- 
drawn by direction of the court and a mistrial had, and the prisoner 
was afterwards tried and convicted upon another indictment for the 
same offense. If, therefore, the first indictment was so defective that no 
judgment could have been pronounced upon the prisoner in case of his 
conviction, it was proper to put him upon his trial upon another and 
sufficient indictment. We think the first indictment was insufficient.” 
S. vu. Drakeford, 162 N. C., 667. The misnomer in the present case 
was of the surname, “Mabel Honeycutt” instead of “Mabel Yar- 
borough.” 

In 8 R. C. L., part sec. 80, p. 114, is the folowing: “Modern decisions 
make no distinction between misnomers of the surname and of the 
Christian name. In either case, if it is substantial, it is good cause for 
an abatement of the proceedings.” 

The defendants were not tried for a capital offense. We think S. v. 
Upton, 170 N. C., 769, analogous to the present case. We find at p. 
770: “The defendant made no exception when the quror was withdrawn 
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and made his exception only when the new jury was empaneled. (Italics 
ours.) . . . The trial was for a felony, not capital, and it was dis- 
eretionary with the judge to order a mistrial. S. v. Collins, 115 N. C., 
716, citing S. v. Johnson, 75 N. C., 1238, where Pearson, C. J., said that 
if on the trial for a capital offense the judge directs a mistrial, he is 
required to find the facts, and his action is subject to a review on 
appeal; but that on trial for a felony not capital, or for a lesser offense, 
the discretion of the presiding judge in making a mistrial is not sub- 
ject to review, for he has the discretion to do so whenever he believes it 
proper in furtherance of justice, citing 8S. v. Weaver, 35 N. C., 203; 
Brady v. Beason, 28 N. C., 425. Even if this had been a trial for capital 
felony, it would not have been error for the court to have made a mis- 
trial ‘when necessary to attain the ends of justice” S. v. Guthrie, 145 
N. C., 495; S. v. Tyson, 188 N. C., 627, which is cited in S. v. Dry, 
152 N. C., 818.” 8S. v. Cain, 175 N, C., 825; S. v. Beal, 199 N. C., at 
pp. 294-5-6. 

All four of the defendants were jointly indicted. The jury was 
selected and empaneled. Both Mabel Yarborough and Mary Frick 
pleaded “not guilty.” It was discovered that in the second count of the 
first bill of indictment the name of “Mable Honeycutt” appeared when 
it should have been “Mable Yarborough.” After a new bill was re- 
turned by the grand jury as to all four of the defendants, the court below 
withdrew a juror and ordered a mistrial as to the first bill of indict- 
ment. When this was done, Mary Frick made no objection or excep- 
tion. Speaking to the subject, we find in 8 R. C. L. (Criminal Law), 
p. 118, the following: “Where a defendant desires to take advantage of 
irregularities occurring before arraignment he should specially plead 
them in abatement of the proceeding. Defects in the indictment are 
thus to be taken advantage of, as, for instance, that it is not signed by 
the foreman of the grand jury. This plea is proper in the case of 
irregularities not apparent of record as well as in those that are so 
apparent, and it is sometimes provided by statute that when extrinsic 
facts are relied on they must be supported by proof of the truth thereof 
by affidavit or other evidence. As to the time of pleading, such a plea 
must always precede the plea of not guilty, because a plea of not guilty 
waives all precedent irregularities.” The plea of former jeopardy, or 
conviction, may be entertained and determined before the same jury 
now under the plea of “not guilty” by consent. S. v. Cale, 150 N. C., 
805. But the court below had discretion in the matter “whenever he 
believes it proper in furtherance of justice.’ The first bill was de- 
fective and the court below was within its discretion in allowing the 
solicitor’s motion. Defendant was not tried on the first bill and there is 
nothing in the record to show that she did not get a fair and impartial 
trial on the second bill. From the facts disclosed on the present record, 
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we think the court below had the discretion to withdraw a juror and 
order a mistrial, and if defendant had any rights she should have ex- 
cepted and asserted them at that time. Under the facts and cireum- 
stances of this case, it is too late for her now to complain. 

_ Defendant in her brief says, “The bill contains two counts not of the 
same grade and the punishment not the same. The jury returned a 
general verdict of guilty. This is error and entitles the prisoner to a 
new trial.. S. v. Johnson, 75 N. C., 123.” Public Laws of North Caro- 
lina, session 1929, ch. 187, we think from its language is sufficient to 
sustain the general verdict of guilty. Therefore, S. v. Johnson, supra, 
is not applicable. In the judgment below there is 

No error. 


Stacy, C. J., dissenting: It is held with us that pleas of former 
jeopardy and not guilty may be entered at the same time and tried 
before the same jury. S. v. Cale, 150 N. C., 805, 63 S. E., 958; 8S. v. 
White, 146 N. C., 608, 60 8. E., 505; 8. 7 Taylor, 133 N. C., 755, 46 
S. E., 5; 8. v. Winchester, 118 N. C., 641, 18 S. E., 657; S. v. Pollard, 
83 N. C., 597, 8 R. C. L., 119. Hence, the confusion in the record 
relative to the time and manner in which the defendant entered her 
pleas is not regarded as fatal to her case. S. v. Washington, 89 N. C., 
O38. | 

The first bill of indictment was quashed in part only at the instance 
of Mabel Yarborough, and not on motion of Mary Frick. Therefore, 
the decision in S. v. Drakeford, 162 N. C., 667, 78 S. E., 808, while 
apparently applicable to the former, would seem to be inapplicable to 
the latter. 

The right of the court to discharge a jury and order a mistrial in 
any case, for cause, is not questioned by the appellant. S. v. Beal, 199 
N.C., 278. The gravamen of her complaint is that, after jeopardy had 
attached under the first bill of indictment (S. v. Smath, 170 N. C., 742, 
87 S. E., 98) and the jury discharged without cause as to her (8. v. 
Davis, 80 N. C., 384), she was subsequently put on trial on another bill 
charging the same offense. S. v. Prince, 63 N. C., 529. 

Jeopardy attaches when a defendant in a criminal prosecution 1s 
placed on trial: (1) On a valid indictment or information, (2) before 
a court of competent jurisdiction, (3) after arraignment, (4) after 
plea, and (5) when a competent jury has been empaneled and sworn to 
make true deliverance in the case. 16 C, J., 236-237. 

It would seem that the appealing defendant is entitled to a hearing 
on her plea of former jeopardy. 8S. v. Hllsworth, 181 N. C., 778, 42 
S. E., 699. 


Broepen, J., concurs in dissent. 
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MRs. fF. S. WAGNER y. TH TOWN OF CONOVER. 
(Filed 19 December, 1930.) 


1. Municipal Corporations E f—aA city is liable in damages for injuries 


to lands caused by its sewer system. 


An incorporated town is liable in damages to the lands of a lower pro- 
prietor on a stream for the disposal of sewage into the waters of a 
stream causing depreciation in the yvalne of the land of the lower pro- 
prietor upon the principle that it amounts to a taking of private property 
for a public use to the extent of the damage, requiring compensation to 
be paid under the provisions of our Constitution, 


2. Same—-Where permanent damages are caused by sewer system an 


3. 


oD. 


G. 


issue thereon may be requested by either party—-Measure of damage. 

Where the injury to the plaintiff’s land is shown to be of a permanent 
nature and caused by the sewerage disposal plant of the defendant incor- 
porated town, permalent damages may be awarded by the jury, meas- 
ured by the difference in value of the land before and after the time the 
sewer system was constructed and maintained. 


Same—City may not escape liability for damage caused by sewer 


system on ground that its maintenance was a governmental function. 

A municipality may. not escape Hability for damages to the land of a 
lower proprietor caused by its maintenance of a sewerage disposal plant 
upon the ground that it was done in the exercise of a goverlimental 
function. 


Same—Noxious gases may be considered by the jury as an element of 


damage caused by city’s sewer system. 

Noxious gases affecting the health of those living upon the land may 
be considered by the jury in assessing damages to the plaintiffs land 
eaused by the defendant municipality’s sewerage disposal plant as an 
element causing depreciation to the value of the land. 


Same—Instruction on question of measure of damages recoverable 


for injury to land by sewer system held not erroneous. 


Where there is evidence tending to show that the plaintiff's land was 
diminished in vyalue by a municipality disposing of its sewage in a 
stream above the land, no error will be found in the instruction of the 
eourt confining the injury to that done to the plaintiff's land when, con- 
sidering the charge as a whole, the jury must have awarded damages for 
the injury to the land in exclusion of any separate damages to the 
health of the plaintiff or those living upon the land. 


Same-—Measure of permanent damages caused by sewer system of 


city. 

Where prospective damages are awarded against a municipality for 
maintaining and operating a sewerage disposal plant to the damage of 
plaintiff's land lving lower down upon a stream into which the sewage 
was emptied, in assessing plaintiff's prospective damages the judgment 
should include such future damages as will result to the land from the 
lawful maintenance of the sewerage plant that had been constructed. 
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Appear by defendant from Stack, J., and a jury, at January Term, 
1930, of Carawpa. Modfied and affirmed. 

This was a civil action instituted by the plaintiff to recover of the 
defendant for the alleged construction and maintenance of a sewer dis- 
posal into the waters of a stream which ultimately ran down to, upon, 
and over the land of the plaintiff. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Is the plaintiff the owner of the lands described in her complaint? 
Answer: Yes. 

2. Has the plaintiff’s lands been damaged by the installation and 
maintenance of the defendant’s sewer system, as alleged in her com- 
plaint? Answer: Yes. 

3. If so, what permanent damages, if any, is plaintiff entitled to 
recover? Answer: $2,000.” 

The judgment was as follows: “This cause coming on to be heard 
before his Honor, A. M. Stack, judge, and a jury, at January Term, 
1930, and the jury having answered the issues in favor of the plaintiff, 
and assessed her damages at $2,000, and the court having intimated that 
$1,750 would be a fair value for the damages sustained to the plaintiff’s 
land, adjudged and ordered that the plaintiff recover of the defendant 
the sum of $1,750, and the costs of action by way of permanent damages 
to her lands by reason of the acts of the defendant as complained of in 
her complaint, and for costs of action. The reduction of the recovery 
from $2,000 to $1,750 is with the plaintiff’s consent.” 

Defendant made numerous assignments of error and appealed to the 
Supreme Court. 


M. H. Yount for plainttff. 
Welson Warlick for defendant. 


CrarKson, J. At the close of plaintifi’s evidence and at the close of 
all the evidence defendant made motions in the court below for judg- 
ment as in case of nonsuit. C. S., 567. In overruling these motions in 
the court below, we can see no error. 

It is well settled in this jurisdiction that plaintiff can recover of a 
municipality for sewer disposal causing damage. In Donnell v. Greens- 
boro, 164 N. C., at p. 334, citing numerous authorities, is the following: 
“The decisions of this State are in approval of the principle that the 
owner can recover such damage for a wrong of this character, and that 
the right is not affected by the fact that the acts complained of were 
done in the exercise of governmental functions or by express municipal 
or legislative authority, the position being that the damage arising from 
the impaired value of the property is to be considered and, dealt with to 
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that extent as a ‘taking or appropriation,’ and brings the claim within 
the constitutional principle that a man’s property may not be taken 
from him even for the public benefit except upon compensation duly 
made.” Sandlin v. Wilmengton, 185 N. C.,.257; Cook v. Mebane, 191 
N.C., 1; Moses v. Morganton, 192 N. C., 102, and 195 N. C., 92. 

The evidence is competent in regard to a spring in the bank of the 
creek gone after the construction and maintenance of the sewer dis- 
posal into the stream and also the use of the land for a swimming pool, 
the probative force is for the jury. Ayden v. Lancaster, 197 N. C., at 
p. 560-1. 

The court below charged: “If one by the maintenance of a manufac- 
turing plant, sewerage flow or anything of that kind, injuriously affects 
the health, the life or the property of another, thereby injuring such 
person in the enjoyment of their rights, then that would give the action 
to the one who owns the property.” The defendant excepted and 
assigned error to the above portion of the charge made by the court 
below. 

In Moser v. Burlington, 162 N. C., at p. 144, we find: “On the ques- 
tion of damages, his Honor correctly applied the rule as it obtains with 
us, that the damages are confined to the diminished pecuniary value of 
the property incident to the wrong. Metz v. City of Asheville, 150 
N, C., 748; Williams v. Greenville, 180 N. C., 98, the evidence as to 
specific cases of sickness in plaintiff’s family having been admitted and 
its consideration allowed only as it tended to establish the existence of 
the nuisance and the amount of damage done to the property.” 

In Donnell v. Greensboro, supra, at p. 335, speaking to the subject: 
“In such case, and except as affected by the existence of certain rights 
peculiar to riparian ownership, a recovery does not seem to depend on 
whether the damage is caused through the medium of polluted water or 
noxious air; the injury is considered a taking or appropriation of the 
property to that extent, and compensation may be awarded. Brown v. 
Chemical Co., 162 N. C., 83.” 

The present action is against the -municipality—one brought to re- 
cover damage for injury done to the property. The question of health 
or noxious air is applicable only so far as it affects the taking or ap- 
propriation of the property. The charge being general is subject to 
criticism, but we cannot hold it as prejudicial error, as there was no 
evidence or contention as to Injury to health. 

The court below charged: (“Permanent damages means the damage 
that has already been incurred, or that may be incurred in the future, 
because the plaintiff asks for permanent damages. If you award any 
damages at all, that is for the future as well as for the past, and would 
give this defendant an easement to empty its sewerage into that stream 
and to stay where it is now—give it a right to continue it without fur- 
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ther litigation.”) The court also charged: “Permanent damage meaus 
whatever injury has been done to the place and will be done—that 1s, 
damages to its value. In other words, how much, if any, had this sewer 
system there damaged the place, and the way to get at the amount of 
damage, if you reach that is this: You will ascertain what the place 
would be worth if the sewer system was not there, and no pollution of 
the water by the defendant. Set that down in figures. Then ascertain 
what would be the market value of the land in its present condition— 
and set that down, and if that is less than the amount if the sewerage 
were not there, then subtract the one from the other, and that would be 
your answer to the third issue, if you reach that issue.” 

We cannot sustain defendant’s exception and assignment of error to 
the above portions of the charge in brackets. The charge, taken as a 
whole we do not think is such reversible error as the charge was held to 
be in Moser v. Burlington, 162 N. C., at p. 144. There was no evidence 
in the present case of the existence of an indictable public nuisance and 
the charge in the .Woser case was susceptible that damage was awarded 
also for the public nuisance. 

In fhodes v. Durham, 165 N. C., at p. 680, citing numerous authori- 
ties, is the following: “Our decisions are also in support of the proposi- 
tion that where the injuries are by reason of structures or conditions 
permanent in their nature, and their existence and maintenance is guar- 
anteed or protected by the power of eminent domain or because the 
interest of the public therein is of such an exigent nature that right of 
abatement at the instance of an individual is of necessity denied, it is 
open to either plaintiff or defendant to demand that permanent damages 
be awarded; the proceedings 1n such cases to some extent taking on the 
nature of condemning an easement.” 

The present case was tried out on the theory of permanent damage, 
which was a right of plaintiff and also defendant, it being a municipality 
with the right to condemn an easement for sewerage disposal. 

In cases of private ownership, an issue for permanent damages may 
be sustained by consent of parties. Langley v. Hosiery Mills, 194 N. C., 
at p. 646. Of course where the “structures or conditions permanent in 
their nature,” as in the present case, plaintiff and defendant (being a 
municipality) both had the right to have an issue submitted for perma- 
nent damage. Lthodes v. Durham, supra. 

The charge clearly and specifically relates to permanent damage, and 
the jury, from the charge of the court below, necessarily found that the 
amount rendered was for permanent damage “done to the place and will 
be done.” The judgment should be modified to include damage that 
“will be done” from its lawful maintenance and operation. The judg- 
ment below is 


Modified and affirmed. 
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CLARK v. HENDERSON, 


R. H, CLARE er art. y. SAPHRONIA HENDERSON ET AL. 
(Filed 19 December, 1830.) 


Appeal and Error F a—In order for matter to be considered on appeal 
it must be presented by assignment of error. 
Matter discussed in appellant’s brief must be presented by assignment 
of error to be considered on appeal. 


AppEaL by plaintiffs from MacRae, Special Judge, presiding at 
March Term, 1930, of Maptson. No error. | 

This is an action to recover possession of land upon the allegation in 
the complaint that plaintiffs are the owners and entitled to the posses- 
sion of the land described therein. This allegation is demied by de- 
fendants in their answer. 

The first issue submitted to the jury was answered as follows: 

“1, Are the plaintiffs the owners and entitled to the possession of the 
land described in the complaint? Answer: No.” 

From judgment on the verdict that plaintiffs are not the owners, and 
are not entitled to recover possession of the land described in the com- 
plaint, plaintiffs appealed to the Supreme Court. 


J. Coleman Ramsay and John H. McElroy for plaintiffs. 
John A. Hendricks and Guy V. Roberts for defendants. 


Per Curtam. The only assignment of error set out in the transcript 
filed in this Court on plaintiffs’ appeal, is based on their exception to 
the judgment. There is no error in the judgment. It is supported by 
the verdict. 

The contention of plaintiffs that there was error in the instruction of 
the court to the jury with respect to the first issue, although discussed 
in the brief filed for plaintiffs in this Court, cannot be considered for 
the reason that this contention is not presented by an assignment of 
error made as required by the rules of this Court. See Rules of Prac- 
tice in the Supreme Court, 192 N. C., 839. Rule 19, sec. 3. 

No error. 
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STATE vy. BOSE FAIN., 
(Filed 19 December, 1930.) 


Criminal Law G m-—Evidence in this case held insufficient to sustain 
conviction. 

Kvidence only that defendant was on friendly terms with a young 
woman in whose possession stolen property was found is insufficient to 
convict him of housebreaking, larceny, or receiving stolen goods of which 
he is charged in the bill of indictment, and nonsuit should have been 
entered. 


AprEAL by defendant from Harwood, Special Judge, at April Term, 
1930, of CurroKEE. Reversed. | 

This is a criminal action in which defendant was tried on an indict- 
ment charging housebreaking, larceny and receiving stolen goods, know- 
ing them to have been stolen. There was a verdict of guilty. 

From judgment that defendant be confined in the State’s prison for a 
term of not less than twelve nor more than fifteen months, defendant 
appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. | 
Moody & Moody for defendant. 


Per Curtam. The evidence for the State at the trial of this action 
tended to show that defendant was seen in the company of a young 
woman who had in her possession articles of personal property, which 
had been stolen. There was no evidence tending to show that defendant 
had had said property in his possession or that he had given the same 
to his companion. Evidence tending to show friendly relations between 
the defendant and the woman, in whose possession the articles were 
found, was not sufficient to show that defendant broke and entered the 
store from which the property was stolen, that he had stolen the prop- 
erty or had received the same, knowing it to have been stolen. There 
was error in the refusal of defendant’s motion for judgment as of non- 
suit, at the close of the evidence for the State. For this reason the 
judgment must be 

Reversed. 
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(7;ARDNER 7°. MOOSE: PARSONS 2, BOARD OF EDUCATION. 


O. R. GARDNER y. A. L. MOOSE. 
(Filed 19 December, 1930.) 


Appeal and Error E a—Where the summons and complaint do not appear 
in the record the appeal will be dismissed. 


Case dismissed on appeal for failure to cbserve Rule 19(1) governing 
appeals, the nature of the action not appearing from the record. 


Cryin action, before Oglesby, J., at March Special Term, 1930, of 
CABARRUS. 

Case dismissed on appeal for failure to observe Rule 19 (1) governing 
appeals, the nature of the action not appearing in record. 

This action was begun in a court of a justice of the peace presumably 
to recover for property damage in an automobile collision. There was 
judgment for the plaintiff. Apparently, defendant set up a counter- 
claim and issues submitted thereon were answered in the negative. 

From judgment for the plaintiff the defendant appealed. 


No counsel for placntrff. 
H. S. Williams for defendant. 


Per Certam. The summons and complaint do not appear in the 
record. Hence we are not properly informed as to the nature of the 
action. Therefore, in accordance with Rule 19, section 1, the appeal is 
dismissed. Waters v. Waters, 199 N. C., 667; Pruitt v. Wood, 199 
N. C., 788. 

Appeal dismissed. 





MRS. LLOYD VY. PARSONS, Wipow or Lioyp Y. Parsons, vy. BOARD OF 
EDUCATION OF ASHE COUNTY. 
(Filed 19 December, 1980.) 
Appeal and Error J d—Where Supreme Court is divided the judgment 
of the lower court will be affirmed. 
Cpon division of opinion of the Justices on appeal, one Justice not 


sitting, the judgment of the lower court will be affirmed, in this case 
without becoming a precedent. 


Apprat by respondent from Finley, J., at August Term, 1930, of 
Asne. Affirmed. 

This was an appeal from the North Carolina Industrial Commission, 
heard on exceptions to an award made by said Commission in favor of 


H 
Son) 
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claimant. widow of Lloyd V. Parsons, deceased, and against the re- 
spondent, the board of education of Ashe County. The exceptions were 
overruled. 

From judgment affirming the award of the Commission, respondent 
appealed to the Supreme Court. 


W. FR. Baugquess for clarmant. 
T. C. Bowie for respondent. 
Attorney-General for Industrial Commission. 


Per Crriam. The Court being evenly divided in opinion, Stacy, C. J., 
not sitting, the judgment of the Superior Court is affirmed and stands 
as the decision of this case, without becoming a precedent. Gooch v. 
Western Union Telegraph Co., 196 N. C., 823, 146 8S. E., 803, and 
cases elted. 


Affirmed. 


LETTA HELMS anp FRANK HELMS, Her Huspsanp, v. E. A. COLLINS. 
(Filed 19 December, 1930.) 
Wills E c—Devisee took fee simple under rule in Shelley's case after 
falling in of prior life estate under terms of this will. 

A devise to testator's wife of all his real property with power of disposi- 
tion oyer all or a part of the same. and the part not so disposed of to his 
daunghter for her life and at her death te the “heirs of her body”: Held, 
upon the death of the wife without any disposition of the property the 
title to the lands yests in the daughter in fee simple under the rule in 
Shelley's case, the naked power of disposition to the wife not affecting 
the result. 


AppraL by defendant from MWeElroy, J., at August Term, 1930, of 
Uxtox. Affirmed. 

On 15 November, 1929, the plaintiffs and the defendant entered into 
a written contract for sale by the plaintiffs and purchase by the defend- 
ant of three tracts of land at the agreed price of $3,400. The plaintiffs 
tendered and the defendant declined to accept a deed for the land on the 
ground that the feme plaintiff owns a life estate and not a fee simple. 

The parties agreed on the facts, and the trial court adjudged that 
Etta Helms is the owner in fee and that the defendant should accept 
the deed at the price agreed. 


W. B, Love and W. H. Rooker for plaintiffs. 
Gilliam Craig for defendant. 
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Per Crrram. J. W. Clontz made a will containing the following 
item: “I give, devise and bequeath unto my wife, E. Jane Clontz, all of 
my real and personal property of every description and wheresoever 
located so long as she may live, and should she need the proceeds of the 
same to live on I give her the right to sell a part or all of the same, but 
that part not sold or used by her during her lifetime I give and devise 
unto my daughter Louetta Helms for and during her life and at her 
death to the heirs of her body.” 

Jane Clontz did not sell any part of the land devised to her for life. 
The naked gift of a power of disposition did not convert her life estate 
into a fee. Carroll v. Herring, 180 N. C., 369; Roane v. Robinson, 189 
N. C., 628. The remainder “to my daughter Louetta Helms for and 
during her life and at her death to the heirs of her body” vests in 
Louetta Helms an estate in fee under the rule in Shelley’s case. Chamblee 
v. Broughton, 120 N. C., 171; Bank v. Dortch, 186 N. C., 510. 

Judgment affirmed. 





STATE vy. CHARLEY BEAT er at. 
(Filed 19 December, 1930.) 


Receiving Stolen Goods D c—A verdict failing to find that defendant 
knew goods to be stolen at time of receiving is defective. 


Where the defendants are tried for storebreaking, larceny and receiv- 
ing stolen property, and a verdict of guilty on the last count is rendered 
without a finding that the defendants knew the goods to be stolen at the 
time of receiving them, the verdict is fatally defective, and the de- 
fendants’ motions, aptly made, to set aside the verdict or in arrest of 
judgment should be allowed, and a venire de novo will be ordered on 
appeal when the motions have been denied. 


APPEAL by defendants from Finley, J., at March-April Term, 1930, 
of CHEROKEE. Venvre de novo. 

This is a criminal action in which defendants were tried on an indict- 
ment for storebreaking, larceny and receiving stolen goods, knowing same 
to have been stolen. 

The verdict returned by the jury as shown by the record was as fol- 
lows: “All of the defendants guilty on the third count, of having these 
goods in their possession, knowing them to have been stolen. Not guilty 
as to breaking and entering, and for larceny.” From judgment on the 
verdict, defendants appealed to the Supreme Court. 
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Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Dillard & Hill and Moody & Moody for defendants. 


Per Curtam. After the return of the verdict as shown by the record, 
defendants and each of them moved that the same be set aside. This 
motion was overruled and defendants excepted. Defendants then moved 
in arrest of judgment. This motion was overruled and defendants again 
excepted. Their assignments of error based on these exceptions must be 
sustained. S. v. Barbee, 197 N. C., 248, 148 5. E., 249, and cases there 
cited. 

On the record the defendants are entitled to a venire de novo. It is 
so ordered. 

Venire de novo. 


P. EF. GARRIS anp E. B. GARRIS, ApDMINisTRATORS oF GEORGE W. 
GARRIS, v. W. P. HARDY. 


(Filed 19 December, 1930.) 


Controversy without Action A b—Appeal from Judgment in controversy 
without action will be dismissed when affidavit has not been filed. 


An appeal from a judgment in a controversy without action on au 
nereed statement of facts when the necessary affidavit has not been filed 
will be dismissed. 


ArpEAL by defendant from Devine J., 3 November, 1930. From 
Lenorr. 

Controversy without action, submitted on agreed statement of facts 
but unaccompanied by jurisdictional affidavit. 

Judgment for plaintiff. Defendant appeals. 


J. Faison Thomson for plawntrffs. 
N. W. Outlaw for defendant. 


Per Curtam. Dismissed for failure to accompany agreed statement 
of facts with necessary affidavit. Grandy v. Gulley, 120 N. C., 176, 
26 8. E., 779; Pruitt v. Wood, 199 N. C., 788. 

Dismissed. 
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JAPE v. COUNTY OF STANLY: Mturpuy v. CoacH Co. 


I. W. LIPE vy. COUNTY OF STANLY. 
(Filed 19 December, 1930.) 


Controversy without Action A b: Appeal and Error E a—Affidavit must 
be filed in submission of controversy: Record must contain necessary 
parts. 

A case submitted on agreed statement of facts must be accompanied 
by necessary affidavit, and if an adversary proceeding the record proper 
must contain necessary parts, otherwise the appeal will be dismissed. 


ApprEaL by defendant from Johnson, Special Judge, at July Term, 
1930, of STaNLy. 

Proceeding to determine the liability of the defendant under C. &., 
8035, “for costs and attorney’s fees” where unidentified and undiscov- 
erable lands are sold for taxes. 

From a judgment for the plaintiff, rendered on an agreed statement 
of facts, the defendant appeals. 


W.L. Mann for plaintiff. 
W. &. Bogle for defendant. 


Per Curiam. It is not clear from the record whether this is a con- 
troversy without action, submitted on an agreed statement of facts, or 
an adversary proceeding in which the facts were agreed upon. If the 
former, it must be dismissed for failure to accompany the agreed state- 
ment of facts with necessary affidavit. Grandy v. Gulley, 120 N. C., 
176, 26 S. E., 779. If the latter, the pleadings are not before us and 
the appeal must be dismissed for failure to send up necessary parts of 
the record proper. Waters v. Waters, 199 N. C., 667; Pructé v. Wood, 
199 N. C., 788. 

Dismissed. 





F. HUGHES MURPHY v. ASHEVILLE-KNONVILLE COACH COMPANY, 
INCORPORATED, AND J. H. POSTON. 


(Filed 27 January, 1931.) 


1. Highways B j—Evidence of negligence and contributory negligence 
held properly submitted to the jury in this case. . 

In an action to recover damages for the alleged negligence of the 
defendant driving a passenger bus upon a public highway in stopping, 
or nearly so, and not heeding plaintiff's signal to pass, forcing the plain- 
tiff in so doing onte a side of the road near a bridge across a stream, 
so that to avoid the stream the plaintiff was forced upon the bridge 
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running along side of the defendant's bus, which by its negligent driving 
forced the plaintiff's car through the railing of the bridge into the stream 
causing the injury ecomplained of, with evidence to the contrary that 
it was the negligence of the plaintiff in not observing the rules of the 
road that caused said injury, Held: the issues were raised for the de- 
termination of the jury as to the defendant's negligence, or the plaintiff's 
contributory negligence as the proximate cause of the injury, and defend- 
ant’s motion as of nonsuit made under the provisions of the statute was 
properly denied. C. S., 567. 


2. Negligence C d—The burden of proving contributory negligence is 
on the defendant. 

The burden of showing contributory negligence is on the defendant 
when relied on by him, and where the evidence is insufficient to establish 
contributory negligence barring recovery as a matter of law the defend- 
ant’s motion as of nonsuit will be denied. 


3. Highways B a—~Failure to give or observe signal for passing car going 
in same direction is negligence. 

The failure to give or observe the signals required by the statute to 
be given upon the highway by drivers of automobiles desiring to pass 
other automobiles going in the same direction upon the highway and other 
requirements for the safety of travel thereon is negligence, and actionable 
when the proximate cause of injury. . 


4. Highways B d—Failure to give statutory signals when stopping or 
turning off highway is negligence. 
One driving an automobile upon a public highway is required by the 
common law to use care for the safety of pedestrians and the other 
drivers of automobiles and vehicles thereon, and by provision of statute 
to give specific signals before stopping or turning thereon, Michie Code, 
2631(59) (a), and the failure of one so driving to give the signal re- 
quired by statute is negligence, and when the proximate cause of injury 
damages may be recovered therefor by the one injured. 


5. Same—Failure to give statutory signal for stopping is actionable neg- 
ligence when the proximate cause of injury. 

The driver of an automobile upon the public highways of the State, 
before starting or stopping or turning from a direct line is required to 
first see that such movement can be safely made, and give the statutory 
signals clearly visible to those who may be affected thereby, and when 
a driver of an automobile fails to observe these statutory regulations 
in ceming to a near stop and such failure is the proximate cause of an 
injury to another endeavoring to pass, it constitutes actionable negligence. 


6. Negligence C a—Contributory negligence is the failure of the plaintiff 
to exercise care of ordinarily prudent man under the circumstances. 
In an action to recover damages against defendant for its driver’s 
negligence in driving its bus upon the State highway, and the plaintiff's 
contributory negligence is pleaded in bar of recovery, the test of the 
defense is whether the plaintiff failed to exercise that degree of care 
that an ordinarily prudent man would have observed under similar circum- 
stances, and if such failure was the proximate cause of the injury in 
suit, the burden of proof being on the defendant. 
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7. Highways B d—Swerving bus to one side is not negligence when made 
necessary for protection of passengers by negligence of plaintiff. 

Where there is evidence tending to show that the defendant's auto- 
truck was forced to attempt to cross a bridge over a highway with de- 
fendant’s passenger bus going in the same direction and that in so doing 
the plaintiff's truck struck the defendant's bus, Held: under the facts of 
this case an instruction was correct that the defendant's driver of the bus 
would not be negligent in swerving the bus to one side if such were 
necessary for his protection and the protection of his passengers. 

8. Highways B b—Duty of driver passing intersection of State highways. 

Where the driver of a motor vehicle in going to his destination must 
cross a public highway at its intersection with another road, it is re- 
quired of him that he may cross over with due regard to the safety of 
others using the highway. 

9. Appeal and Error J e—Error, if any, in instructions in this case held 
harmless. 

Under the evidence in this case Held: a question asked the court by the 
jury which had received the case, and pending their deliberation, if they 
should consider an intersecting highway the center of the road leading 
the other way, Held: the reply of the court that it was for them to 
determine under the facts and circumstances of the case, if error, was not 
prejudicial or reversible. 

10. Trial E g—Where charge is correct when construed as a whole it 
will not be held for error. 


When the charge of the judge to the jury is correct when considered 
as a whole it will not be held for reversible error if certain matters. 
therein, taken disjointedly therefrom, may not be technically correct. 


Apprar by defendants from Oglesby, J., and a jury, at July Term, 
1930, of Buncomspr. No error. 

This is an action for actionable negligence brought by plaintiff 
against defendants for injuries sustained on or about 19 April, 1929. 
The plaintiff was the driver and operator of a truck for one L. H. 
Hudson. The defendant Asheville-Knoxville Coach Company was en- 
gaged in the business of a common carrier and ran a bus line. The de- 
fendant J. H. Poston was the driver and operator of the bus that 
collided with plaintiffs truck, which it is alleged caused the injury to 
plaintiff, for which this action 1s instituted. 

The plaintiff alleges, in part: That the said defendant, J. H. Poston, 
while operating the coach, a very large motor bus, Boones to his co- 
defendant, Asheville-Knoxville Coach Company, Inc., was proceeding 
in a westerly direction upon State Highway No. 20, and after proceed- 
ing for some distance just in front of the truck which was being operated 
by the plaintiff, the said defendant, with full knowledge that the truck 
of the said plaintiff was proceeding upon said highway No. 20, in the 
same direction as that upon which he, the said defendant, was proceeding, 
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recklessly, negligently and without any regard to the safety of the plain- 
tiff, suddenly stopped said motor bus, or coach, without giving to the 
plaintiff any signal of his intention to do so. That the said defendant after 
suddenly stopping said motor bus, or coach, as aforesaid, without giving 
the signal required by law, or any signal, and after the plaintiit had 
approached within a short distance of the said coach of the defendants, 
and after making known his intention to said defendants, this plaintiff 
attempted to drive by and pass said passenger coach of said defendants, 
whereupon after said plaintiff was in the act of driving by the said 
defendants’ coach, while the same was at a standstill, the said defendant, 
through its operator, driver and agent, suddenly started said coach, and 
in starting same pulled it into the road in front of the truck which this 
plaintiff was driving, and making it impossible for him to turn his said 
truck to the right, as he had intended to do, and proceed upon the road 
up Laurel River, leading to the Tennessee line, and Greenyille. And 
the defendant, by suddenly starting said motor bus and coach, foreed the 
plaintiff, who, in order to avoid a collision between said motor bus and 
said truck, to proceed along State Highway No. 20, and onto the bridge 
which spans Laurel River. That the said defendant, after negligently 
stopping the motor bus, as aforesaid, without giving any signal, and 
notwithstanding the fact that he suddenly started the same, while this 
plaintiff was passing with his said truck, without giving any signal, 
and in violation of the law, and after the said defendants saw the 
plaintiff in a perilous condition, which was caused by the negligence 
of the said defendant, the said defendant proceeded with much force 
and power on said bridge, and by the negligent operation of his said 
motor bus caught some portion of the truck which this plaintiff was 
driving, with said motor bus, and notwithstanding the fact that the said 
plaintiff did all in his power to stop said truck, yet the said defendant 
negligently caught and pulled the said truck, which the plaintiff was 
driving, on said bridge, and nearly across the same, in fact more than 
one hundred feet thereon, and while thus negligently pulling the said 
truck of said plaintiff, the said defendant swerved his said bus to the 
left upon said bridge, until, by so doing, he forced the truck which this 
plaintiff was driving off said bridge, and caused it to fall, with this 
plaintiff, into Laurel River. . . . That all the plaintiff’s said in- 
juries were due to the wanton, wilful, reckless and negligent conduct of 
the said defendants in: (A) Stopping his said coach, or motor bus, 
without giving any signal, as required by law. (B) In that after stop- 
ping the said motor bus he negligently and recklessly, and without regard 
to the law or the rights of the plaintiff, suddenly started said motor 
bus while the plaintiff was in the act of passing same, and pulling said 
motor bus directly in front of the said plaintiff, and his moving truck, 
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as hereinbefore alleged. (C) In that after he caused his motor bus to 
collide with the truck driven by the plaintiff, and to become engaged 
therewith, he refused to slow down said motor bus, but, on the contrary, 
continued to apply power thereto, so that the plaintiff was unable to 
stop his said truck, as aforesaid. (D) For that the defendant operated 
his said motor bus while on the said bridge crossing Laurel River, 
recklessly and negligently, and swerved the same to the left until it 
actually forced the truck, driven by the said plaintiff, off the side of 
said bridge, and caused it to fall, with the plaintiff, into Laurel River, 
as aforesaid. 

The material allegations of the negligence charged by plaintiff in the 
complaint were denied by defendants. The defendants further answer 
and set up the plea of contributory neghgence and also counterelaim: 
“That the injuries of the plaintiff were not caused by any negligence 
of the defendants, but were caused directly and proximately by the 
gross and inexcusable negligence and reckless driving of the plaintiff, im 
that, while the defendants were operating a bus on Highway No. 20, 
between Marshall and Hot Springs, which was going down a mountain 
grade full of curves, the plaintiff negligently and recklessly attempted 
to pass the defendants and negligently ran his truck into the left side 
of the defendants’ bus and through the bridge and into Laurel River; 
that among the acts and things constituting the negligence of said plain- 
tiff are the following: (a) Negligently driving his truck at a reckless 
and unlawful rate of speed: (b) negligently attempting to pass the 
defendants’ bus on a heavy mountain grade full of curves in a reckless, 
improper and unlawful manner; (c) negligently failing to give any 
signal of an intention to attempt to pass the defendants’ bus; (d) 
negligently driving his truck into the left side of the defendants’ bus 
while the defendants’ bus was being driven properly along Highway 
No. 20, with terrific force and in a dangerous and reckless manner; (e) 
negligently failing to keep his truck under proper control in going down 
the mountain grade where the said collision occurred; (f) negligently 
and unlawfully failing to slow up and sound any signal and take the 
precaution required by law and the rules of ordinary care in approach- 
ing the bridge across the Laurel River; (g) negligently driving his 
truck off the bridge over Laurel River and through the supports along 
the side of the bridge and into said Laurel River. That if the plaintiff 
was in any way injured by the negligence of the defendants, which, 
however, is most vigorously and strenuously denied, the said plaintiff 
contributed to his own injuries by the negligence of the plaintiff, which 
directly and proximately caused the said injuries in the particulars 
above mentioned. And the defendants plead said acts of contributory 
negligence in bar of any recovery in this action. That by reason of the 
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acts and negligence of the plaintiff hereinbefore referred to, the said 
plaintiff damaged the bus of defendants in the sum of five hundred 
dollars ($500.00).” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: Yes. 

2, Did the plaintiff by his own negligence contribute to ‘his injury, 
as alleged in the answer? Answer: No. 

3. What damage, if any, is the plaintiff entitled to recover of the 
defendants? Answer: Six thousand, five hundred dollars ($6,500). 

4, Was the bus of defendant, Asheville-Knoxville Coach Company, 
Ine., damaged by the negligence of the plaintiff, as alleged im the an- 
swer? Answer: No. 

5. What damage, if any, is the Asheville-Knoxville Coach Company, 
Inc., entitled to recover of the plaintiff? Answer: None.” 

The court below rendered judgment on the verdict. Defendants made 
numerous exceptions and assignments of error on the trial below and 
appealed to the Supreme Court. 

The material facts and assignments of error as a whole will be con- 
sidered in the opinion. 


G. Lyle Jones and J. H. Swain for plaintiff. 
Bernard, Williams & Wright for defendants. 


Crarkson, J. The evidence on the part of the plaintiff was to the 
effect that he was operating, for one L. H. Hudson, a Hup truck, weigh- 
ing about 244 tons, filled with stone, and was going from Walnut Gap 
Quarry and down the mountain, on highway No. 20, to Laurel River 
bridge to take the stone on highway No. 208 to the road work on the 
Little Laurel River, and was injured at about 2:30 in the afternoon 
of 19 April, 1929. He was going down the mountain to the intersec- 
tion of highways Nos. 20 and 208 at Laurel River bridge. Highway No. 
20 went from Asheville to Knoxville, Tenn., and highway No. 208 inter- 
sected 1t at Laurel River bridge and went west along the bank im a 
northerly direction to Greenville, Tenn. His course, when he arrived 
at the intersection of Nos. 20 and 208, Laurel River bridge was to turn 
to the right and go up the bank of Laurel River in a northerly direction 
on No. 208 to the road work. Just before reaching the intersection of 
Nos. 20 and 208, at the Laurel River bridge, highway No. 20 was 22 
feet wide, and from the center of the bridge across the intersection was 
36 feet and entering No. 208 was 24 feet wide. The bus was going on 
No. 20 to Knoxville, and the course of the bus, when the driver arrived 
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at the intersection of Nos. 20 and 208, was to turn to the left and cross 
over the bridge at Laurel River and follow No. 20 on to Knoxville— 
the course of the truck was to turn to the right and follow No. 208 
to the road work where the road was being graveled. The bus was 
longer than the truck. The bus passed the truck some distance up the 
mountain, and the grade down the mountain was pretty heavy. Poston 
knew the truck was coming behind him. 

Plaintiff described the impact and what cecurred at the time, in part, 
as follows: “When the defendant approached this bridge, he was driv- 
ing. He was wobbling all over the road. He was wobbling around the 
road. He slowed down and stopped right here, just at the intersection 
of the bridge. When he slowed down and stopped at that point, I reached 
down, blowed my horn and started to pass. He cut across the road 
to the left in front of me. Q. Did he show any signal or make any 
sound at all? iA. No, 1 did not see any. No sir. He was where I could 
see him. I was looking at him. When I started to go past him he eut 
across the road in front of me with the bus, when he cut across the 
road in front of me, I did not have no room to go by nor get on the 
bridge either. The right corner of my bumper hit the bus. I cut out 
and got on the bridge. He caught my tail gate and shoved me off 
the bridge. I turned onto the bridge. . . . J had my brakes on all 
I could get them on. The brakes were working; both wheels were sliding, 
I mean J had them locked. . . . The bus and truck came apart 
when he knocked me off the bridge, when the truck went over the 
bridge. I was still on that truck when I went over that bridge. I went 
mn the water. . . . I operated my truck with my right foot. I 
operated my clutch with my left foot. I set my foot on the clutch and 
blowed my horn at the same time. The bus passed me somewhere on 
one of those curves—I don’t know where. . . . I was not going so 
fast I don’t think; something like 15 or 20 an hour, down the moun- 
tain. . . . There was no place for me to go. He cut right in front 
of me. . . . I guess he was about 30 feet from the bridge when he 
stopped. I thought he was going on toward Greenville. . . . I 
started to pass. When I started to pass him he cut in front of me. I 
am certain he stopped. I don’t know whether he took on any passengers 
or not. Nobody was standing by the side of the road. I couldn’t see on 
the right-hand side whether he was taking on passengers or letting off 
passengers. We followed one another down the mountain, I don’t know 
how far. He was standing still when I started to pass. When I started 
by the truck I was traveling at the rate of 8 or 10. We both went on 
the bridge side by side. . . . When he first pulled in front of me 
on the bridge, I kind of glanced to get on the bridge to keep from 
knocking off in the river. I was not off my road when this happened. 
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; The reason I left the Greenville road was that he cut me off the 
Greenville road. I didn’t have anywhere to go except that bridge to 
keep—unless I went in the river.” 

W. C. Ledbetter, a witness for plaintiff, testified, in part: “From the 
skid marks of the truck you could see the outside or upper marks that 
the truck had made in going across the bridge. They were about three 
feet or something like that from the left-hand rail. You could see the 
skid marks of the wheel that was nearest to that timber, that is the one 
I was talking about. It was about three and a half or four feet after 
it went on the bridge. The skid marks continued along that side 10 or 
12 feet. I noticed then where the truck had got on top of this guard 
rail, the front axle had, and had turned off those bannisters for eight 
or ten feet before it had gone over. It had gone I guess 55 feet before 
it turned over. The bridge is 80 feet long.” 

C. B. Bennett, for plaintiff, testified, in part: “When I got down a 
little piece and looked over and saw the bus standing there and saw 
the truck, just saw the wheels. It was turned up. I went down, turned 
my truck across the bridge, parked and Mr. Poston, the bus driver, 
came walking from the bus. I said ‘Where is the driver at? He said 
‘He is in the river.’ I said, ‘Let’s get him out.’ He said ‘Hell, it is not 
any use, he is done drowned.’ He said there was not any use, with an 
oath to it, that he was done drowned. I said, ‘I am going to try to get 
him out’ . . . About that time Mr. Ingle drove up. Ledbetter was 
not far behind him. They came down there and Mr. Murphy’s brother 
and Mr. Ledbetter came to the water and got him. All the time I was 
holding his head. Poston did not come down there. . . . I talked 
to Mr. Poston, he was drinking, I smelled it.” 

There was other evidence corroborating plaintiff. This evidence was 
to the way the collision occurred, and as to the drinking, was denied by 
defendant Poston, and his evidence was corroborated by witnesses, and 
the further fact that he had not been drinking. 

Defendants’ evidence was to the effect that the bus was on the right- 
hand side of the center of No. 20 and it had slowed down to 10 miles 
an hour, and never stopped, and when it turned at the intersection 
of highways 20 aud 208 to continue on No. 20 and cross the bridge 
over Laurel River, the driver, Poston, gave proper warning and used 
due care, and plaintiff ran the truck into the left side of the bus 
in front of the rear wheel. 

The evidence of plaintiff sustained his allegations, as alleged in the 
complaint, and the evidence of defendants sustained their allegations 
as alleged in the answer. The defendants, at the close of plaintiff’s 
evidence and at the close of all the evidence, made motions in the court 
below for judgment as in case of nonsuit, C. S., 567, which the court 
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overruled. In this we can see no error. The controversy was one of 
fact, which it was the province of the jury to determine. The questions 
of negligence, contributory negligence and proximate cause were sufh- 
cient to be submitted to the jury. 

“Tt is the well settled rule of practice and accepted position in this 
jurisdiction, that, on a motion to nonsuit, the evidence which makes for 
the plaintiff’s claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defendant’s wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is ‘entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom.’” Vash v. Royster, 189 N. C., at p. 410; Abel v. Dworsky, 
195 N. C., at p. 867. 

In Butner v. R. R., 199 N. C., at p. 697, it ig said: “In an action 
for the recovery of damages resulting from injuries caused by the 
negligence of the defendant, where the defendant relies upon the con- 
tributory negligence of the plaintiff, as a bar to his recovery, the burden 
is upon the defendant on the issue involving this defense. It 1s so 
provided in this State by statute. C. S., 523. Ordinarily, the question 
whether plaintiff was guilty of contributory negligence is to be de- 
termined by the jury. It is only when a clear case of contributory 
negligence has been made out by the evidence offered by the plaintiff, 
that a motion by the defendant for judgment as of nonsuit, on that 
ground, should be allowed.” 

The law of the road applicable to the facts, on plaintiffi’s evidence, 
is set forth in Public Laws 1927, chap, 148, sec. 17 (CN. C. Code, 1927, 
Michie, annotated, C. S., 2621(59): “(a) The driver of any vehicle 
upon a highway before starting, stopping or turning from a direct line 
shall first see that such movement can be made in safety and if any 
pedestrian may be affected by such movement shall give a clearly 
audible signal by sounding the horn, and whenever the operation of any 
other vehicle may be affected by such movement shall give a signal as 
required in this section plainly visible to the driver of such other vehicle 
of the intention to make such movement. (b) The signal herein required 
shall be given by means of the, hand and arm in the manner herein 
specified: Whenever the signal is given the driver shall indicate his 
intention to start, stop, or turn by extending the hand and arm from 
and beyond the left side of the vehicle as hereinafter set forth: Left 
turn—hand and arm horizontal forefinger pointing. Right turn—hand 
and arm pointed upward. Stop—-hand and arm pointed downward. All 
signals to be given from left side of vehicle during last fifty feet 
traveled.” 
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The court below on the first issue, defined (1) negligence, (2) prox- 
imate cause, and charged: “The court further instructs you that a viola- 
tion of a section of a statute made and intended for the protection of life 
and property on a highway is negligence and that if it is the proximate 
cause of an injury, the proximate cause of damage, it is actionable 
negligence.” 

The court below on this aspect, charged the jury: “The court in- 
structs you that the driver of a vehicle upon a highway before starting, 
stopping or turning from a direct line shall first see that such movement 
can be made in safety, and if any pedestrian may be affected by such 
movement shall give a clearly audible signal by sounding the horn, 
and whenever the operation of any other vehicle may be affected by such 
movement shall give a signal as required in this section plainly visible 
to’ the driver of such other vehicle of the intention to make such 
movement. The signal required for stopping a motor vehicle under the 
section which the court has just read to you is hand and arm pointed 
downward and that signal to be given from the left side of the vehicle 
during the last fifty feet traveled. Plaintiff says and contends that de- 
fendant, Poston, violated this section of the statute and that such viola- 
tion was the proximate cause of his injury. The court instructs you 
that if you find the defendant Poston violated this section of the 
statute and that such violation was the proximate cause of the injury 
to the plaintiff, that it would constitute actionable negligence. The 
court further instructs you that if you find that defendants’ bus stopped 
and then started to pull across the road in front of the truck driven 
by the plaintiff without giving signal required by the statute, that is, 
with the hand and arm horizontal with forefinger pointed, signal given 
to the left of the vehicle, it would constitute negligence, and if it was 
the proximate cause of the injury it would constitute actionable negli- 
gence. The court further instructs you that if you find plaintiff’s truck 
was caught in the bus and the driver of the bus continued to apply 
power to the bus and that said act was the proximate cause of the 
injury and the driver of the bus could in the exercise of ordinary 
care have avoided the injury, it would constitute negligence. The court 
further instructs you if the plaintiff has satisfied you by the greater 
weight of the evidence that the driver of the bus was guilty of action- 
able negligence, put the driver in such position that he could not avoid 
the injury, through attempting to do so after the danger became ap- 
parent, 1t is not excused by a subsequent attempt. Plaintiff says and 
contends, as the court previously stated in giving the contentions of the 
parties, that he was injured by the negligence of the defendants, as 
alleged in the complaint and that you should answer the first issue 
‘Yes,’ ” 
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In reference to defendants’ plea of contributory negligence the court 
below, on the second issue defined contributory negligence and charged 
the jury: “The test 1s, did the plaintiff fail to exercise that degree of 
care which an ordinarily prudent person would have exercised or em- 
ployed under similar circumstances, and was his failure to do so the 
proximate cause of the injury. If the defendant has satisfied you that 
plaintiff was guilty of contributory negligence, it would be a bar to any 
recovery on his part to this action. The defendants say that plaintiff 
was guilty of contributory negligence, that he is guilty in negligently 
driving his truck at a reckless and unlawful rate of speed; negligently 
attempting to pass defendants’ bus on a heavy mountain grade full of 
curves in a reckless, improper and unlawful manner; negligently failing 
to give any signal of an intention to attempt to pass the defendants’ 
bus; that he was guilty of negligence in driving his truck in the left 
side of defendants’ bus while the defendants’ bus was being driven prop- 
erly along highway No. 20; that he was guilty of negligence in failing 
to keep his truck under proper control in going down the mountain 
grade where the said collision occurred; that he was guilty of negligence 
in tailing to slow up and sound any signal and take the precaution 
required by law and the rule of ordinary care in approaching the bridge 
across the Laurel River; that he was guilty of negligence in driving 
his truck off the bridge. That his acts were the cause of the injury 
and not uegligent acts on the part of the defendants. That the statute 
of North Carolina provides that ‘any person driving a vehicle on a 
highway shall drive the same at a careful and prudent speed not greater 
than is reasonable and proper, having due regard to the traffic, surface 
and width of the highway and of any other conditions then existing, and 
no person shall drive any vehicle upon a highway at such a speed as to 
endanger the life, hmb or property of any person.’ (Substantially 
C. S., 2618, in part.) The court instructs you if you find the plaintiff 
was operating his truck in violation of this section, and further find 
that such violation was a proximate cause of his injury, it would 
coustitute contributory negligence. The court further instructs you 
that it was the duty of the defendants, Asheville-Knoxville Coach Com- 
pany to slow down at the intersection of the Knoxville and Greenville 
highways, and that it was not negligence for the defendants to bring 
their bus to a near stop and then again across the intersection on the 
Knoxville highways across the Laurel River bridge. The court instructs 
you that defendant Poston had a right to do everything he could to 
keep the bus on the bridge after he was struck by the plaintiff if the 
plaintiff’s negligence caused the collision between the truck and the 
bus. That you cannot find the defendant guilty of negligence in swerving 


N.C] FALL TERM, 1930. 103 





MuvurpepHuy v. Coaci Co. 


his bus if he did swerve on the bridge if these acts on the part of the 
defendant were necessary for the purpose of protecting himself and pas- 
sengers in said bus from going off the bridge, if you find the plaintiff 
was guilty of actionable negligence in striking the bus.” 

In 3-4 Huddy Cyc. of Automobile Law (9 ed.—1931), sec. 145, pp. 
245-6, we find: “Statutes and municipal ordinances in many cases re- 
quire the driver of a motor vehicle to indicate his intention of bringing 
his car to a stop; and a violation of such a regulation may form a basis 
for a charge of negligence. Even in the absence of such a regulation, 
a driver is not relieved of the duty to use some care in respect to 
traffic in the rear; and whether the failure to give a signal to the rear 
is or is not negligence depends on the circumstances of the case, and 
usually is a question of fact for the jury. A signal that a forward 
vehicle is to stop should not be given unless the driver actually does 
so.” | 

In the well written Law of Automobiles (North Carolina), by Var- 
tanian, sec. 89, at pp. 193-4, we find the following: “Even in the ab- 
sence of statute, the rule of the unwritten law being that the driver 
must exercise ordinary care to prevent collisions, it is the duty of the 
driver to give timely signals of warning to other drivers and pedestrians 
of the course to be adopted by him. He is not, for example, warranted 
in suddenly turning to the left without warning and without regard 
to conditions of travel following. It is his duty when approaching 
pedestrians on a public street to warn them of his approach by the 
sounding of a horn, gong or bell. The failure to do so constitutes 
negligence on his part. A pedestrian crossing at an intersection will be 
justified in his inference that the course of an automobile proceeding 
in a certain direction would not be changed without warning, especially 
into another street. But the burden is on the plaintiff to establish 
defendant’s negligence in failing to warn and maintain a vigilant watch. 
The Uniform Act Regulating the Operation of Motor Vehicles ex- 
pressly provides that the driver before starting, stopping or turning 
from a direct line shall first see that such movement can be made in 
safety, and whenever the operation of any other vehicle may be affected 
by such movement shall give the signals prescribed by the statute 
plainly visible to the driver of such other vehicle, of his intention to 
make such movement.” | 

In Schwartz Trials of Automobile Accident Cases, sec. 270, in part, 
we find: “Regulations have been prescribed which forbid turning except 
at street intersections. But, even if a regulation provided for turns 
to be made at street intersections, they must be made with due regard 
to the rights of other travelers. It is held that the turning of a corner 
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toward the left 1s fraught with greater danger to other travelers than 
is the turning toward the right. The driver wishing to turn to the left 
must use reasonable care to avoid a collision with a vehicle- which is 
approaching from his rear and attempting to pass on the left side.” 

The jury, after deliberation, came into the court and through its 
foreman, asked the court certain questions, which we think the court 
answered correctly as to the law. Then the following question: “(Fore- 
man) Would we consider the highway leading to Greenville, the center 
of the road leading the other way? (The Court) It depends. You may 
consider all the conditions that you found existed. It is for you to 
determine where the bus was and for you to determine where the truck 
was. Is there anything else, gentlemen? (Foreman and jurors) No, sir.” 

We think, under the peculiar intersection of highways Nos. 20 and 
208 at Laurel River bridge, this question led into the realm of fact 
that the jury had to determine. At least the question is ambiguous, 
considering the particular location, and we cannot hold it, if error, 
prejudicial or reversible. 

In North Carolina the Motor Vehicle Uniform Act has been sub- 
stantially adopted. Public Laws 1927, chap. 148. Muchie, N. C. Code, 
1927, Anno., chap. 55, art. 8, sec. 2631(43) et seg. See subsec. (58). 

We think there was sufficient evidence to be submitted to the jury of 
neghgence of defendants after the collision, and the court below did 
not err in the charge to the jury on this aspect. We think the court 
below did not err in declining to give all the prayers for instruction 
as requested by the defendants. The charge as a whole covered the law 
applicable to the facts. We think the court below charged the jury cor- 
rectly as to negligence, contributory neghgence and proximate cause, 
and applied the law applicable to the facts. 

In a long charge, we do not think technical matters contended as 
errors, fished out of the charge, can be held as reversible or prejudicial 
error, when on the whole the charge is correct. The case seems to have 
been unusually well tried by the court below. The entire charge and 
extracts from the charge before set forth show care and painstaking 
in the trial below. The htigants, through their able attorneys, pre- 
sented every phase of the controversy, setting forth the law and con- 
tentions. It was mainly a question ‘of fact in the province of the jury 
to decide. The jury could have on the facts decided either way, but that 
is their province, not ours. In law we find 

No error. 


= 
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JOHN A. WOOD anp His Wire, MARTHA ALMA WOOD, anp THE FIRST 
NATIONAL BANK OF BURLINGTON, NORTH CAROLINA, vy. NORTH 
CAROLINA TRUST COMPANY, Truster, PILOT LIFE INSURANCE 
COMPANY, axnp MRS. BLANCHE BRINDLE. 


(Filed 27 January, 1931.) 


1. Mortgages H m—Purchaser at foreclosure of second mortgage obtained 
good title, record failing to show that first mortgage had not been 
paid. 

The owner of lands executed and delivered his several bonds secured 
by a deed of trust on his lands to a real estate company as trustee. 
The bonds were purchased by various persons. The power of sale in the 
trust deed was duly executed, and the lands sold were purchased by an 
employee of the trustee under an agreement that he would hold for the 
trustee, and by the employee conveyed by deed to the trustor, who re- 
ceived a warranty deed with recitation that the trustee had received 
the amount bid at the sale for the purchasers of the bonds and notation 
duly made on the margin of page whereon the mortgage was recorded 
that the trust deed had been satisfied by foreclosure, the original trustor 
therein borrowed money on the same land by securing his notes by another 
deed of trust to different parties. In a suit to restrain the consummation 
of the foreclosure sale of the second deed of trust and the delivery by 
the second trustor of a deed to the purchaser thereat, Held: the pur- 
chaser at the second foreclosure sale was an innocent one for value un- 
affected by any fraud that may have existed between the owner of the 
land and the first trustee not appearing of record entry, and the cestui 
que trust under the second later trust deed was entitled.to a priority of 
lien. 

2. Appeal and Error K d—Parties consenting to modification, this cause 
is modified and affirmed. . 

The agreement of both parties to a modification of the judgment as 
to the amount of the recovery is upheld on appeal. . 


3. Appeal and Error J c-—Findings of fact supported by evidence are 
conclusive on appeal. 
Where the court below by agreement of the parties finds the facts as 
to the registered paper title to the lands in dispute, such findings are 
conclusive on appeal when supported by the evidence. 


4. Mortgages H p—Knowledge of attorney of alleged fraud in foreclosure 
of prior mortgage will not be imputed to purchaser at foreclosure of 
subsequent mortgage. 

Where a deed of trust on lands has been foreclosed and a deed made 
to a purchaser, and his grantee has conveyed the lands to another who 
executes another deed of trust thereon to secure notes for money loaned, 
the knowledge of any fraud under the first foreclosure the attorney may 
have had will not be imputed to the purchaser at the foreclosure sale 
under the second deed of trust from the fact that the same attorney 
acted at the different times independently in making an investigation 
of the title which appears to be regular and good upon the books in the 
office of the register of deeds of the proper county. 


106 IN THE SUPREME COURT. [200 
Woop v. TrRusT Co. | 


5. Mortgages H m-——Purchaser in this case held to have obtained good 
title unaffected by alleged fraud in foreclosure of prior mortgage. 


Where the vendor of the purchaser of lands under foreclosure Jends 
him money on notes secured by a deed of trust on the same lands, and 
the title appears to be regular in the office of the register of deeds of the 
proper county, he acquires a lien on the lands superior to those secured 
by the foreclosed deed of trust unaffected by fraudulent transactions, 
if any, existing between the trustee in that deed and the grantor therein, 
of which he has not had actual notice, the foreclosure under the power 
of sale under the first trust deed appearing to have been regularly made, 
and the fraud relied on being in contradiction of the record title. 


AppEAL by defendants, North Carolina Trust Company, trustee, and 
Pilot Life Insurance Company, from Grady, J., at September Term, 
1930, of AramMance. Reversed and remanded. 

This 1s an action to restrain and enjoin the defendant, North Caro- 
lina Trust Company, trustee, from executing a deed, and thereby con- 
veying to its codefendant, Pilot Life Insurance Company, the land 
described in the complaint, pursuant to a sale made by the said trustee 
under the power of sale contained in a deed of trust executed by the 
plaintiffs, John A. Wood and wife, conveying said land to said trustee 
to secure the payment of a note executed by the said John A. Wood to 
the said Pilot Life Insurance Company, and for judgment and decree 
that the plaintiff, the First National Bank of Burlington, N. C., and 
the defendant, Mrs. Blanche Brindle, as holders of certain bonds exe- 
cuted by the plaintiff, John A. Wood, have a first hen on said land, by 
virtue of a deed of trust executed by the said John A. Wood and wife to 
the Alamance Insurance and Real Estate Company for the purpose of 
securing the payment of said bonds. 

At the trial of the action judgment was rendered as follows: 

“This cause coming on for hearing at the above-named term of court, 
and all parties having agreed in open court to waive a jury trial and 
submit the matter to the presiding judge, with the understanding that 
he is to find the facts and render such judgment as in his judgment the 
facts would justify; and evidence having been offered by the parties, the 
court finds the facts to be as follows: 

1. Subject to the liens and incumbrances hereinafter referred to, the 
plaintiff, John A. Wood, at the times referred to in the pleadings, was 
the owner in fee simple of a certain tract of land situate in the town of 
Burlington, Alamance County, North Carolina, described by metes and 
bounds in the complaint. 

2. On 14 May, 1924, John A. Wood and wife executed and delivered 
to the Alamance Insurance and Real Estate Company, as trustee, a deed 
of trust on said land in order to secure the payment of the sum of 
$5,000, evidenced by ten bonds, bearing interest at the rate of 6 per 
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cent per annum, payable to bearer, or the registered holder thereof; 
said bonds being in the denomination of $500 each, due and payable at 
the rate of $1,000 each year, until fully paid; said deed of trust is 
recorded in Book 95 at page 293 of the register’s office of Alamance 
County, and the said record is made a part of this finding of facts. 

3. All of said bonds were registered, and bonds Nos. 4, 6 and 7 were 
retired before the institution of this action. 

4. Bonds Nos. 8, 9 and 10, each in the sum of $500, were duly 
registered in the name of the defendant, Mrs. Blanche E. Brindle, on 
28 September, 1924, before the maturity thereof, and she is now the 
owner of said bonds in due course and for full value; bonds Nos. 1 
and 2 were registered in the name of Dr. R. G. McPherson on 6 June, 
1924; bond No. 3 was registered in the name of M. 8. Gatewood on 
8 July, 1924, and bond No. 5 was registered in the name of Rev. N. G. 
Bethea on 11 June, 1926; said bonds Nos. 1, 2, 3 and 5 are now the 
property of the First National Bank of Burlington, it having acquired 
said bonds by purchase, but the same were never registered in the name 
of said bank. 

5. On 5 August, 1926, after advertisement, a sale of said land was 
made purporting to have been done under the powers contained in the 
said deed of trust; and the Alamance Insurance and Real Estate Com- 
pany, trustee, conveyed said lands to George G. Sharpe, who at that 
time was an employee of the defendant, Alamance Insurance and Real 
Estate Company; and while said deed recited a consideration of $5,000, 
nothing in fact was paid by the said George G. Sharpe to the said 
Alamance Insurance and Real Estate Company, trustee; said deed is 
recorded in Book 88, page 226, of the register’s office of Alamance 
County. The purchase of the said lands at said sale by George G. 
Sharpe was made pursuant to an agreement entered into between him 
and the Alamance Insurance and Real Estate Company, trustee, in the 
original deed of trust, to the end that he, the said George G. Sharpe, 
should take the title to said lands and convey the same back to the 
Alamance Insurance and Real Estate Company. 

6. On 28 August, 1926, pursuant to said agreement referred to in the 
next finding of fact, George G. Sharpe and his wife, Linda Sharpe, for 
a purported consideration of $10, conveyed said lands to the Alamance 
Insurance and Real Estate Company by deed recorded in Book 86 at 
page 285; but the Alamance Insurance and Real Estate Company paid 
nothing to the said George G. Sharpe for said land. 

7. On 26 January, 1927, for a purported consideration of $10, which 
was never paid, the Alamance Insurance and Real Estate Company 
attempted to convey said lands to John A. Wood, and did in fact execute 
and deliver to him a deed for said land with full covenants of war- 
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ranty and seizin; the said John A. Wood being the grantor in the 
original deed of trust hereinbefore referred to. 

8. The court finds as a fact that said attempted foreclosure and sale 
of the lands in question was fraudulent; and done for the purpose, in 
so far as the Alamance Insurance and Real Estate Company is con- 
cerned, of defrauding the holders of the bonds secured by said deed of 
trust; and the court further finds that nothing was paid to the holders 
of the bonds which form the basis of this action, to wit, bonds Nos. 1, 
2, 8, 5, 8, 9 and 10. 

9. On 6 December, 1926, the plaintiff, John A. Wood, made applica- 
tion to the defendant, Pilot Life Insurance Company, for a loan of 
$5,000, which application was made through and by the Alamance In- 
surance and Real Estate Company, the name of the said John A. Wood 
having been signed to said application by some officer of said Alamance 
Insurance and Real Estate Company; said application offered as 
security for said loan a deed of trust upon the same lands hereinbefore 
referred to, and being the same lands described in the deed of trust 
from John A. Woods to the Alamance Insurance and Real Estate Com- 
pany, trustee; and in said application it is stated that the loan is 
desired by the said John A. Wood for the purpose of repaying a present 
loan to the Alamance Insurance and Real Estate Company, and secured 
by a mortgage upon said property. 

10. Pursuant to said application the title to said property was ex- 
amined by E. S. W. Dameron, attorney for the Pilot Life Insurance 
Company, residing at Burlington, N. C., who prepared an abstract of 
title to said land, which was submitted to said Pilot Life Insurance 
Company; said abstract is hereby filed and made a part of this finding 
of fact. In said abstract, attention is called to the deed of trust from 
John A. Wood to the Alamance Insurance and Real Estate Company, 
trustee. 

The said E. S. W. Dameron, attorney at law, was also the attorney at. 
law for the said Alamance Insurance and Real Estate Company, trustee, 
in the foreclosure or attempted foreclosure of the deed of trust from 
John A. Wood and wife to said Alamance Insurance and Real Estate 
Company, and there appears upon the margin of the record where said 
deed of trust is recorded the following entry: “The property described 
in this deed of trust sold under foreclosure on 3 May, 1926. (Signed) 
Alamance Insurance and Real Estate Company, trustee, by Dameron, 
Rhodes & Thomas, attorneys.’ Said entry is in the handwriting of the 
said E. 8S. W. Dameron. 

11. The application of the said John A. Wood for said loan of $5,000 
was accepted by the defendant, Pilot Life Insurance Company, and the 
abstract of title above referred to was prepared at the instance of the 
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said Pilot Life Insurance Company, as set out in article 4 of the second 
and further defense of the said Pilot Life Insurance Company; and 
pursuant to said application and abstract, the plaintiffs, John A. Wood 
and his wife, executed a note for $5,000 to said Pilot Life Insurance 
Company, dated 2 February, 1927, payable $500 a year for ten years on 
2 February of each year; and the said John A. Wood and wife secured 
said note by a deed of trust of even date therewith upon the lands de- 
seribed in the original deed of trust from John A. Wood and wife to 
the Alamance Insurance and Real Estate Company, which latter deed 
is recorded in Book 108, page 1111 of the register’s office of Alamance 
County. 

12. On 2 June, 1927, the Pilot Life Insurance Company sent to 
Walter E. Sharpe, manager of the Alamance Insurance and Real 
Estate Company, a check for $5,000, payable to the order of John A. 
Wood and the Alamance Insurance and Real Estate Company, which 
check was endorsed by John A. Wood and the Alamance Insurance and 
Real Estate Company, per 8S. C. Huflines, treasurer, and was deposited 
in the bank, duly collected and placed to the credit of the said Alamance 
Insurance and Real Estate Company; and no part of the same was ever 
paid out in satisfaction of the bonds held by the plaintiff, the First 
National Bank of Burlington, N. C., and the defendant, Mrs. Blanche 
E. Brindle. 

The Pilot Life Insurance Company had no actual notice of the fact 
that said bonds had not been paid. 

13. The court finds as a faet that the Pilot Life Insurance Company, 
owing to the facts hereinbefore found, constituted the said Walter E. 
Sharpe as its agent for the purpose of receiving and distributing the 
loan of $5,000 made by it to the said John A. Wood, and to see that 
its deed of trust was a first hen upon said property, and that his failure 
to account for said moneys, and the resultant misappropriation. thereof, 
was not due to any neglect or fault on the part of the plaintiff, First 
National Bank of Burlington or of the defendant, Mrs. Blanche Brindle, 
neither of whom had actual knowledge of the foreclosure of the deed of 
trust from John A. Wood and wife to said Alamance Insurance and 
Real Estate Company. 

Upon the foregoing facts it is ordered and adjudged: 

1. That the defendant, Mrs. Blanche E. Brindle, have and recover 
of the plaintiff, John A. Wood, the full sum of $1,500, with interest 
thereon from 14 May, 1928. | 

2. That the plaintiff, the First National Bank of Burlington, N. C., 
have and recover of the plaintiff, John A. Wood, the sum of $2,000, 
with interest thereon from 14 May, 1928. 

3. That the deed of trust from John A. Wood and wife to the Ala- 
mance Insurance and Real Estate Company, dated 14 May, 1924, and 
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recorded in Book 95, page 293, of the register’s office of Alamance 
County, 1s a first lien upon the lands described therein and superior to 
the hen of the North Carolina Trust Company, trustee, and to any 
rights which the Pilot Life Insurance Company has therein. 

It is further ordered and adjudged that the said North Carolina Trust 
Company and the Pilot Life Insurance Company be perpetually re- 
strained and enjoined from foreclosing or attempting to foreclose the 
deed of trust made to said North Carolina Trust Company, trustee, by 
John A. Wood and wife; and the attempted foreclosure thereof referred 
to in the pleadings is hereby declared null and void. 

4, It is further ordered, adjudged and decreed that the lands de- 
scribed in said deed of trust be sold at the courthouse door in Graham, 
Alamance County, North Carolina, after due advertisement, as pro- 
vided by law, in the case of foreclosure of mortgages and deeds of trust, 
and to this end that Cooper A. Hall, Esq., is hereby appointed commis- 
sioner of the court to make said sale, and to convey said lands to the 
highest bidder, in fee simple, after any sale made by him shall have 
been reported into court and confirmed. 

Out of the moneys derived from the sale of said lands, said commis- 
sioner will first pay off the several bonds held by the plaintiff, First 
National Bank of Burlington, N. C., and by the defendant, Mrs. Blanche 
E. Brindle, if said proceeds are sufficient to pay said amount in full; 
and if not, he will pro rate the amount received for said lands between 
the First National Bank of Burlington, N. C., and Mrs. Blanche E. 
Brindle, in accordance with their respective claims; if there be any 
surplus, after paying off and discharging said bonds, and such costs 
and commission as may be allowed to him by the court, he will pay 
the same over to the Pilot Life Insurance Company in satisfaction of 
the note held by it; and if there still be any balance, he will pay the 
same over to the plaintiff, John A. Wood. 

5. It is further ordered and adjudged that the defendant, Pilot Life 
Insurance Company, have and recover of the plaintiff, John A. Wood, 
the sum of $5,000, with interest thereon at the rate of six per cent per 
annum from 2 F ebetay y, 1928. 

6. It is ordered that the cost of this action be taxed against the de- 
fendants, North Carolina Trust Company and the Pilot Life Insurance 
Company. 4 

From the foregoing judgment the defendants, North Carolina Trust 
Company and Pilot Life Insurance Company, appealed to the Supreme 
Court, assigning as errors (1) the finding by the court of certain facts 
as set out in the judgment, on the ground that there was no evidence to 
support said findings; (2) the failure of the court to find certain facts 
which all the evidence tended to establish, and (3) the judgment, to 
which appellants duly excepted. 
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Cooper A, Hall, Leo Carr and John A. Batley for appellees. 
floyle & Harrison and Hines, Kelly & Boren for appellants. 


Connor, J. The defendants, North Carolina Trust Company, and 
Pilot Lite Insurance Company, on their appeal to this Court assign as 
error the failure of the court below to find, as facts material to the 
judgment in this action, (1) that the plaintiff, John A. Wood, is in- 
debted to the defendant, Pilot Life Insurance Company, in the sum of 
$5,000, the amount of the note executed by said plaintiff, and payable 
to said company, with interest thereon from 2 February, 1928, and 
that said plaintiff is also indebted to said company in the sum of 
$511.08, the amount paid by it for taxes and paving assessment for the 
years 1927 and 1928, on the land described in the deed of trust from 
said John A. Wood and wife to North Carolina Trust Company, trustee, 
to secure said indebtedness; (2) that the plaintiff, John A. Wood, was 
in default in the payment of said indebtedness on and after 2 February, 
1928, and that said deed of trust was properly foreclosed by sale of the 
land described therein on 18 March, 1929, under the power of sale econ- 
tained in said deed of trust; and (3) that at said foreclosure sale the 
defendant, Pilot Life Insurance Company, was the purchaser of said 
land at and for the sum of $650. 

In their brief filed in this Court the plaintiffs and the defendant, Mrs. 
Blanche E, Brindle, appellees, admit that all the evidence at the hearing 
of this action shows that the defendant, Pilot Life Insurance Company, 
paid the sum of $511.08, for taxes and paving assessment for the years 
1927 and 1928, on the land described in the deed of trust, upon the 
default of the plaintiff, John A. Wood, in the payment of said sum, and 
consent that paragraph 5 of the judgment may be modified by including 
the said sum of $511.08, with interest, in the amount of the judgment 
rendered in favor of the defendant, Pilot Life Insurance Company, and 
against the plaintiff, John A. Wood. The other facts involved in the 
contentions presented by these assignments of error, are admitted in the 
pleadings and shown by the undisputed evidence at the hearing. These 
assignments of error are sustained. As these facts are admitted in the 
pleadings, and in the brief filed by the appellees in this Court, the 
action is not remanded to the Superior Court for further finding as to 
these facts. 

Defendants’ assignment of error based on their exception to that part 
of paragraph 3 of the judgment in which it is adjudged that the fore- 
closure of the deed of trust from John A. Wood and wife to North Caro- 
lina Trust Company, trustee, is null and void, must be sustained. Upon 
the facts admitted in the pleadings and found by the court, pertinent 
to the cause of action alleged in their complaint, the plaintiffs, John A. 
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Wood and wife, are not entitled to judgment in this action that the 
defendant, North Carolina Trust Company, trustee, be restrained and 
enjoined, perpetually, from foreclosing said deed of trust, or from 
executing a deed conveying the land described therein to the defendant, 
Pilot Life Insurance Company, the purchaser at the foreclosure sale on 
18 March, 1929, upon the payment by said purchaser of the amount of 
its bid. It is immaterial to the cause of action on which plaintiffs, 
John A. Wood and wife seek to recover on this action, whether the 
plaintiff, the First National Bank of Burlington, N. C., and the defend- 
ant, Mrs. Blanche E. Brindle, have a len on the land described in the 
complaint, by virtue of the deed of trust from John A. Wood and wife 
to the Alamance Insurance and Real Estate Company, superior to the 
title which was conveyed by the said John A. Wood to the North Caro- 
lina Trust Company by the deed of trust subsequently executed by 
them. This deed of trust was valid, and default having been made by 
John A. Wood in the payment of the indebtedness secured thereby, the 
foreclosure sale, made in compliance with the terms of the power of 
sale contained therein, was valid. The defendant, Pilot Life Insurance 
Company, the purchaser at said sale, upon comphance with the terms 
of its bid, is entitled to a deed conveying to said purchaser all the right, 
title and interest of the plaintiffs, John A. Wood and wife in the land 
described in the deed of trust. The temporary restraining order en- 
joining the defendant, North Carolina Trust Company, trustee, from 
executing said deed, or from foreclosing the deed of trust, should 
be dissolved. There is error in the judgment perpetually restraining 
and enjoining the foreclosure of the deed of trust from John A, Wood 
and wife to the North Carolina Trust Company, trustee. Whether or 
not the purchaser at the foreclosure sale of the land described in the 
deed of trust will take title to the same subject to the prior lien of the 
holders of bonds secured by the deed of trust to the Alamance Insurance 
and Real Estate Company, cannot affect the validity of the deed of 
trust, or the right of the trustee to foreclose the same. 

Defendants assign as error so much of paragraph 3 of the judgment 
as adjudges that the deed of trust from John A. Wood and wife to the 
Alamance Insurance and Real Estate Company, trustee, under which 
the plaintiff, the First National Bank of Burlington, N. C., and the 
defendant, Mrs. Blanche E. Brindle, claim, is a first lien on the land 
described therein, and that said lien is superior to the hen of the North 
Carolina Trust Company, trustee, by virtue of the deed of trust to said 
company, under which the defendant, Pilot Life Insurance Company, 
claims. For the purpose of determining the validity of this assignment 
of error, the facts as found by the court below, with respect to the record 
title to the land described in the complaint, at the date of the deed of 
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trust from John A. Wood and wife to the North Carolina Trust Com- 
pany, trustee, are conclusive. 

When examined by the attorney for the Pilot Life Insuranee Com- 
pany, prior to its acceptance of the application of John A. Wood for a 
loan of $5,000, to be secured by a deed of trust on the land described 
in the complaint, the records in the office of the register of deeds of 
Alamance County showed that the deed of trust from John A. Wood 
and wife to the Alamance Insurance and Real Estate Company had been 
foreelosed by a sale of the land conveyed thereby on 3 May, 1926. An 
entry on the margin of the record of said deed of trust, in compliance 
with the provisions of C. S., 2594(a) was made by the duly authorized 
attorneys of the Alamance Insurance and Real Estate Company, trustee. 
The record on this appeal shows that on 3 May, 1926, the Alamance 
Insurance and Real Estate Company, trustee, reported said sale to the 
clerk of the Superior Court of Alamance County, and that said report 
was duly recorded by said clerk in his office. 

The said records in the office of the register of deeds of Alamance 
County further showed that on 5 August, 1926, the Alamance Insur- 
ance and Real Estate Company, grantee, conveyed the land described 
in the deed of trust from John A. Wood and wife to said trustee, to 
George G. Sharpe, the purchaser at said foreclosure sale, by deed duly 
executed and recorded. This deed contains a recital that the grantee 
had compled with his bid as purchaser at the foreclosure sale, and had 
paid to the trustee the amount of his bid, to wit, the sum of $5,000. 
By deeds subsequently executed and recorded, prior to the registration 
of the deed of trust from John A. Wood and wife to North Carolina 
Trust Company, trustee, the said land had been conveyed to the said 
John A. Wood, who thus claimed under the purchaser at the foreclosure 
sale made on 3 May, 1926. There was nothing on record in Alamance 
County showing that the said purchaser had not paid the amount of his 
bid to the trustee or that the trustee had not applied the purchase money 
in payment of the bonds secured by the deed of trust. The court below 
found as a fact that the Pilot Life Insurance Company had no actual 
notice of the fact as found by the court, that said bonds had not been 
paid. 

The court found as a fact that the attorney who conducted the fore- 
closure sale for the Alamance Insurance and Real Estate Company and 
who signed the entry on the margin of the record, showing that the deed 
of trust from John A. Wood and wife to the Alamance Insurance and 
Real Estate Company, trustee, had been foreclosed by the sale of the 
land conveyed thereby, also examined the records and made therefrom 
an abstract of title to said land as attorney for the Pilot Life Insurance 
Company. It was not found by the court, nor was there evidence tend- 
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ing to show, that said attorney knew either that the purchaser at the 
foreclosure sale did not pay the amount of his bid to the trustee, or that 
the trustee did not apply the amount of said bid to the payment of. the 
bonds secured by the deed of trust. It may well be that said attorney 
had no knowledge of either of said facts, but whether he had or not, is 
immaterial as affecting the rights of the Pilot Life Insurance Company 
under the deed of trust from John A. Wood and wife to the North Caro- 
lina Trust Company. On the facts of the instant case, the knowledge 
of its attorney, acquired while acting as the attorney for the Alamance 
Insurance and Real Estate Company, trustee, of facts not disclosed by 
the record, although affecting the title of the purchaser at the fore- 
closure sale to the land conveyed to him, cannot be imputed to the Pilot 
Life Insurance Company as notice of these facts. Arrington v. Arring- 
ton, 114 N. C., 151, 19 S. E., 351. The Pilot Life Insurance Company, 
as an innocent purchaser for value, had a right to rely and did rely on 
the record as the source of its information with respect to the title of 
John A. Wood to the land described in the complaint. This record 
showed conclusively that the deed of trust from John A. Wood and 
wife to the Alamance Insurance and Real Estate Company had been 
foreclosed, and that the purchaser at the foreclosure sale had acquired 
title to the land conveyed by said deed of trust freed from the claims of 
the bondholders. If the said foreclosure was fraudulent, as found by 
the court, it was fraudulent only as to John A. Wood and wife, who 
thereafter took title to said land from the grantee of the purchaser, 
and as to the bondholders, who knew that by the provisions of the deed 
of trust the trustee had the power to foreclose the same, at its option, 
and upon a sale of the land described in the deed of trust, to convey 
the same to the purchaser upon payment by him of the purchase money 
to the trustee. Neither John A. Wood and wife, nor the bondholders, 
can rely on the fraudulent foreclosure of the deed of trust to defeat the 
rights of the defendants who are innocent purchasers for value, claim- 
ing title under the purchaser at said sale. There is error in the judg- 
ment that the plaintiff, the First National Bank of Burlington, N. C., 
and the defendant, Mrs. Blanche E. Brindle, have a lien on the land 
described in the complaint which is superior to the len of the defend- 
ant, Pilot Life Insurance Company, under the deed of trust from 
John A. Wood and wife to the defendant, North Carolina Trust Com- 
pany. 3 

This action is remanded to the Superior Court of Alamance County 
in order that Judgment may be entered on the facts found by the court 
in accordance with this opinion. It is so ordered. 

Reversed. 
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CARRIE E. HILL (Moxroz) y. PHILADELPHIA LIFE’ INSURANCE 
COMPANY. 


(Filed 27 January, 19381.) 


1. Insurance K a—Agreement of general agent to extension of time for 
payment of premium note held to waive right to forfeit policy for 
nonpayment, 

Where the insured in a life insurance policy has obtained from the 
general insurance agent, having the authority express or implied, an 
extension of time for the payment of his premium as stipulated in his 
policy, by a cash payment and two renewal notes, one of which he pays 
when due, and the insurer has received in cash an amount sufficient 
to pay the pro rata part of the premium until insured’s death, which 
occurs after the due date of the second premium note, and the beneficiary 
has theretofore agreed with the general agent upon an extension of time 
for the payment of the second premium note to a date which had not 
been reached when the insured died, Held: the courts will not decree 
a forfeiture for the default in the payment of the second extension note. 


2. Insurance J b—Forfeiture of insurance contracts are not favored but 
forfeiture will be enforced if plainly incurred. 

In construing a contract of life insurance the law will avoid a for- 
feiture for nonpayment of premiums when this can be done by reasonable 
construction, but a forfeiture will be enforced if plainly incurred by the 
terms of the policy unless there is an express or implied waiver by the 
insurer. 

3. Trial D a—On motion as of nonsuit all evidence will be taken in light 
most favorable to plaintiff, 

Cpon defendant’s motion as of nonsuit the evidence is to be taken in 
the light most favorable to the plaintiff, and he is entitled to every 
reasonable intendment therefrom, and every reasonable inference in his 
favor. 

4. Judgments L a—Judgment of nonsuit on merits is not a bar to 
subsequent action when the evidence is not substantially identical. 

The plea of estoppel by a former judgment of nonsuit in an action 
between the same parties will not be sustained if the pleadings and 
evidence therein are not substantially identical, and on appeal it is not 
required that the trial judge in denying the plea to set forth the facts 
showing the difference, it being discretionary with him. Midkiff v. Ins. 
Co., 198 N. C., 568. 


Appreau by defendant from Sink, Special Judge, at June Term, 1930, 
of Mecxtensure. No error. | 

This is an action brought by plaintiff against defendant on a $5,000 
policy of insurance in defendant’s company, payable to her as bene- 
ficiary on the life of her husband, M. Lomax Hill, issued 26 July, 1926. 
The policy No. 90479 was duly delivered by defendant upon which plain- 
tiff is suing. The first annual premium of $167.65 was paid. The 
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allegations in the complaint, in part, are as follows: “That at the times 
mentioned in this complaint the said C. Y. Coley was a general agent 
and supervisor of the defendant within the State of North Carolina, and 
was in charge of its branch office in the city of Charlotte, N. C. That, 
as hereinbefore stated, prior to the maturity date of the note due 
26 January, 1928, the defendant, acting through its duly authorized 
agent, Coley, expressly assured the plaintiff that the payment of said 
note would be extended until on or about 1 March, 1929, and assured. 
the plaintiff that said policy of insurance would remain in full force 
and effect until such time; that the plaintiff, knowing that the said 
Coley was a duly authorized agent and representative of the defendant, 
relied absolutely upon the assurance thus given her to the effect that 
said policy of insurance was remaining in full foree until the time indi- 
cated; that, by reason of the authority conferred upon the said Coley 
and that, by reason of the prior acts and conduct of the said Coley in 
extending the time for the payment of premiums and premium notes 
and 1n receiving the payment thereof after due date, and that, by reason 
of the knowledge and acquiescence of the defendant in such conduct on 
the part of its agent and other agents, the plaintiff expressly alleges 
that the defendant waived the right to forfeit said policy by reason of 
the nonpayment of said note at the maturity date thereof.” 

These allegations were denied by defendant. 

Plaintiff’s evidence was to the effect that on 26 August, 1927, M. 
Lomax Hill paid to W. B. Brown, who was secretary and treseires of 
the Gordon Insurance and Investment Company, agency managers 
Southeastern Division of defendant company, the sum of $50 eash, and 
that at the same time in order to secure an extension of time in which 
to pay the balance of the premium, which was due on the 26th of the 
preceding month, he exeeuted and delivered to the said W. B. Brown 
two certain paper-writings, in one of which provided the policy should 
be in force on that date, he promised to pay to the Philadelphia Life 
Insurance Company the sum of $52.17 on 26 October, 1927; and in the 
other the sum of $52.17 on 26 January, 1928. The first of the two 
notes, the one due 26 October, 1927, was paid. The second note, the 
one due 26 January, 1928, was not paid at maturity. The assured 
died 24 February, 1928. The. defendant elated a forfeiture of the 
policy on account of the nonpayment of this second note. 

Plaintiff’s evidence was to the further effect: That one C. Y. Coley 
was not an ordinary local or soliciting agent of defendant company. He 
is referred to by one of the defendant’s own witnesses as a general 
agent. Coley himself, as a witness for the defendant, testified: “I had 
charge of their branch office in Charlotte. I was manager of the Char- 
lotte branch office. I had my name on the door. I had my name on the 
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stationery. . . I had eight or nine agents under me in this Char- 
lotte office. I Keral the mail. J got the policies. . . . As to 
who had charge of the collection of renewal premiums in this territory, 
we were instructed to help all possible to collect renewal premiums after 
the first premium.” It was in evidence that some of the high officials 
of defendant had been in Coley’s office in Charlotte, N. ©., and also had 
seen his letter heads. That on Coley’s office in the city of Charlotte he 
,used the title “Supervisor.” That Coley was a supervisor of the de- 
fendant company and that he covered Charlotte, Gastonia and Concord. 
In this large territory, Coley automatically handled the collection of 
notes held by the defendant for premiums on its policies. 

W. S. Pemberton, a witness for plaintiff, who spent three or four 
hours a day in Coley’s office, and was intimately familiar with the 
routine, testified that Coley would extend the time for payment of 
premium renewal notes, similar to the one in question. “I am swearing 
now that I have seen Mr. Coley extend time for the payment of pre- 
mium notes....I1 have seen Coley extend time. ...I have seen 
Mr. Coley eeaat an extension of time for the pan ment a these exten- 
sion notes, and have seen him accept payment of those extension notes 
after the maturity date thereof. After he collected the payment of the 


note after the maturity date he would mail the money to Monroe to 


Gordon Insurance and Investment Company.” 

S. B. Redwine, a witness for plaintiff, who was also in Coley’s office, 
also testified to the same effect. He further stated that he had ex- 
tended time on such notes himself acting under Coley’s instructions. 
“These renewal premiums were not always paid in cash; part of it 
had to be paid in cash, but they would take a note for part of it. Mr. 
Coley had charge of that in this territory. I have seen Mr. Coley 
accept payment on these renewal notes after the maturity date of the 
notes. Mr. Coley did at times extend the time for the payment of these 
renewal notes. He has sent me out and gotten me to do that myself.” 

C. L. Coley himself stated that he was given a list of the notes in 
his territory some time prior to their maturity dates. “When the letter 
came about those premium notes I called on the maker of those notes. 
I tried to get them to pay them. I was authorized to collect them if 
I could and was urged to collect them if I could. I was urging the 
people to pay them.” He admitted that frequently these note-makers 
could not pay promptly and would request a lttle indulgence, and then 
he said: “And sometimes when a person I knew was absolutely good 
would request a few days extension I would tell him he could have the 
extension without waiting to write in to the Gordon Company, because 
I knew they would give me an immediate reply when I sent it, and the 
practice was to extend them if desired. So when a person I knew was 
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good asked me for an extension, I would tell them yes, and then knowing - 
f could immediately write to the company, and if the company did 
refuse it, | would go back and notify the man in time to pay.” 

Plaintiff testified, in part: “I later had a conversation with Mr. 
C. Y. Coley about the middle of January, 1928 (before the note was due 
26 January), at the Selwyn Hotel news stand where I was then work- 
ing for Mrs. Newton. Q. State what conversation you had with Mr. 
Coley at that time and place? <A. About the middle of January, 1928, 
I saw Mr. Coley and asked him could I pay the premium note on Mr. 
Hill’s insurance. He asked me if it was made out to me; if it was I 
could pay it. I told him I was looking for some money from Mr. Hill, 
and that I wanted to pay it, but could not pay it then, and wanted to 
know if he could hold it until the first of March; that if I did not have 
the money then I would pawn my ring. He says: ‘Yes, Mrs. Hull, I 
will hold it until the first of March.’ Prior to that conversation which 
T had with Mr. Coley, he had not made any demand on me for the pay- 
ment of the note. For some time prior to that conversation with Mr. 
Coley I had received my husband’s mail and opened it. I had not seen 
any mail from the Philadelphia Life Insurance Company to my hus- 
band. That was the last conversation I had with Mr. Coley before my 
husband’s death. He told me he would hold the premium note. That 
is the only time I ever talked to him about this.” 

Jackson Maloney, vice-president of the defendant company, a witness 
- for defendant, testified, in part: “It was customary for general agents 
to have that authority. Coley would have had that authority as gen- 
eral agent, or supervisor, or manager, as all of these officers have that 
authority. If he had the authority he would have come under one of 
these titles.” 

The note in question was for the balance on premium period from 
26 July, 1927, to 26 July, 1928. At the time of the plaintiff’s request 
to Coley to give extension to 1 March, 1928, the defendant had already 
received a $50 cash payment and had received payment of the first note 
above referred to. Two-thirds of this premium .had been paid, and 
that on a pro rata basis, the premium had been paid to 26 March, 1928. 
The plaintiff requested extension until 1 March, in which to pay the 
last note of M. Lomax Hill. He died 24 February, 1928. The witness 
Redwine testified that Coley would always extend the time for payment 
of one of these notes “to whatever time the insured wanted it extended, 
provided that did not go beyond the time that the amount of money he 
had paid on the premium would carry the insurance.” 

Frank G. Combes, the secretary and treasurer of the defendant com- 
pany, seems to have followed this same plan in outlining the policy of 
the company as to taking notes for premiums. He testified: “By the 
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pro rata portion of the premium means that you take an annual pre- 
mium and divide it by twelve, and that would be the pro rata premium 
for one month. Now, if the note was to run for three months, then the 
cash portion would be three-twelfths or one-quarter of an annual 
premium. That is one of the conditions that we outlined to the Gor- 
don Company.” 

The note in controversy, by its terms, says: “It is understood and 
agreed to by me that if this note is not paid at its maturity, or to the 
expiration of any period to which it shall have been extended.” 

Prior to the death of Hull, there was no notice of the forfeiture. 
Combes testified: “Q. Yes, but sometimes under some circumstances 
when you forfeited the policy you would write the policyholder and tell 
him of the action on the part of the company, wouldn’t you? A. We 
would not only do that, but we would write him and ask him if he 
would not hke to reinstate the policy, and just sign a little application 
for reinstatement, and say he was in good health and had not been sick, 
and all that sort of thing, and we would be very glad to get that note 
paid with that application for reinstatement. Q. And did you have 
certain forms for doing that? A. Yes.” 

There was other evidence indicating that Coley was a general agent, 
manager or supervisor of defendant company, and there was other 
evidence indicating a custom and usage on the part of Coley of extend- 
ing time for the payment of notes similar to the one in question, by 
taking cash or other notes, or by agreeing that the note should be paid 
subsequent to the date of maturity, and that this was done with the 
knowledge or approval of the defendant company. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Was the policy of insurance No. 90479 issued and delivered as 
alleged in the complaint? Answer: Yes. 

2. Was the time of payment of the premium on said policy extended 
by C. Y. Coley as alleged in the complaint? Answer: Yes. 

3. If so, was said C. Y. Coley acting within the scope of the agency 
in so doing, as alleged in the complaint? Answer: Yes. 

4. What amount, if any, is plaintiff entitled to recover of defendant? 
Answer : $3,000.” 

The court below rendered judgment on the verdict. Defendant made 
numerous exceptions and assignments of error, and appealed to the 
Supreme Court. The material ones will be considered in the opinion. 
The other necessary facts will be set forth in the opinion. 


C. A. Cochran and John M. Robinson for plaintiff. 
Vann & Milliken for defendant. 
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Crarxson, J. The defendant, at the close of plaintifi’s evidence, and 
at the close of all the evidence, made motions in the court below for 
judgment as in case of nonsuit, C. §., 567, which the court overruled. 
In this we can see no error. 

“Tt is the well settled rule of practice and accepted position in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes for 
the plaintiff’s claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defendant’s wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is ‘entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom.’” Nash v. Royster, 189 N. C., at p. 410, 

In Hill v. Philadelphia Infe Ins. Co., 35 Fed Rep., 2d Series, when 
this action was before the Cireuit Court of Appeals (4th Circuit), 
Soper, District Judge, for the Court, said at p. 135-6: “We are 1m- 
pressed with the weight of these considerations, and it may be that they 
would prevail if supported by evidence on behalf of the company 
demonstrating that in fact the company had not authorized or acqui- 
esced in the exercise of the power by its agent. But a verdict was 
directed for the defendant at the conclusion of the plaintiff’s case, and 
it seems to us that in the present state of the record the argument goes 
to the weight rather than to the sufficiency of the evidence, and that the 
ease should have been submitted to the jury to determine whether au- 
thority to waive the provisions of the policy had actually been conferred. 
It is clear that policyholders were frequently permitted to make part 
settlement of premiums due by giving their promissory notes. This was 
done in the case at bar when the cashier accepted the notes of the 
insured in part payment of the second premium. The recitals and agree- 
ments annexed to these notes, which have been set out above, indicate 
that the document was executed upon a form prepared by the company 
for such contingencies. In addition to these established facts, there is 
a direct testimony of Pemberton that notes were customarily used by 
policyholders in part payment of premiums subsequent to the first. It 
would seem that such notes were accepted by Coley as a ‘matter of course 
in payment of premiums, were sent by him in the regular course of 
business to the manager of the Southeastern department of the com- 
pany at Monroe, and were returned to Coley for collection fifteen days 
before their maturity. Coley’s practice in making collections upon these 
notes is also significant. He collected cash whenever he was able, but 
ofttimes accepted renewal notes in place of cash or extended the time 
for payment of the notes for a few days. It does not appear that, when 
he exercised the discretion to grant indulgence, he had received prior 
authority from any superior officer in the company’s employ. We 
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think it may be fairly inferred from these circumstances, as the record 
now stands, that the company was cognizant of its agent’s acts, that it 
was aware that he was extending the time for the payment of premiums 
without the authority of a superior officer, and that it acquiesced in his 
course of dealing.” Numerous authorities are cited in support of the 
above decision. 

In Gazzam v. Ins. Co., 155 N. C., at p. 337 (quoting from Quznlan v. 
Ins, Co., 183 N. Y., 865), we find: “Now, as heretofore, it 1s competent 
for the parties to a contract of insurance, by agreement in writing or 
by parol, to modify the contract after the policy has been issued, or to 
waive conditions or forfeitures. The power of agents, as expressed in 
the policy, may be enlarged by usage of the company, its course of busi- 
ness, or by its consent, express or implied. The principle that courts 
lean against forfeitures is unimpaired, and in weighing evidence tending 
to show a waiver of conditions or forfeitures the court may take into 
consideration the nature of the particular condition in question, whether 
a condition precedent to any liability, or one relating to the remedy 
merely, after a loss has been incurred. But where the restrictions upon 
an agent’s authority appear in the policy, and there is no evidence tend- 
ing to show that his powers have been enlarged, there seems to be no 
good reason why the authority expressed should not be regarded as the 
measure of his power; nor is there any reason why courts should refuse 
to enforce forfeitures plainly incurred, which have not been expressly 
or impliedly waived by the company. . . . (p. 3388). It is also 
generally held that stipulations contained in the policy, upon which it 
shall have its inception and become operative as a contract, may be 
waived. The Court says, in Wood v. Ins. Co., 149 N. Y., 385, that this 
doctrine ‘has long been settled’ ” Bullard v. Ins. Co., 189 N. C., 34; 
Houck v. Ins. Co., 198 N. C., 3038; Smith v. Ins. Co., 198 N. C., 578. 

In Murphy v. Ins. Co., 167 N. C., at p. 336, it is written: “It is also 
_ held by well considered cases on the subject here and elsewhere that this 
proyision as to forfeiture, being inserted for the benefit of the company, 
may be waived by it, and such a waiver will be considered established 
and a forfeiture prevented whenever it is shown, as indicated, that there 
has been a valid agreement to postpone payment or that the company 
has so far recognized an agreement to that effect or otherwise acted in 
reference to the matter as to induce the policyholder, in the exercise of 
reasonable business prudence, to believe that prompt payment is not 
expected and that the forfeiture on that account will not be insisted on. 
Gwaliney v. Assur. Society, 182 N. C., 925; McCraw v. Ins. Co., 78 
N. C., 149; Ins. Co. v. Hggleston, 96 U. S., 572; Ins. Co. v. Custer, 128 
Ind., 25; Homer v. Ins. Co., 67 N. Y., 478; Vance on Insurance, p. 222.” 
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The principle in the above case is cited and approved in Paul v. ins. 
Co., 1838 N. C., 159, and at p. 162, it is said: “‘A course of action on 
the part of the insurance company which leads the party insured 
honestly to believe that by conforming thereto a forfeiture of his policy 
will not be incurred, followed by due conformity, on his part, will estop 
the company from insisting upon the forfeiture, though it might be 
claimed under the express letter of the contract.’ Coile v. Com. Trav- 
elers, 161 N. C., 104; Ins. Co. v. Eggleston, 26 U. S., 577; Ins. Co. v. 
Norton, 96 U. S., 234.” Arrington v. Ins. Co., 193 N. C., 344; Trust 
Co. v. Ins. Co., 199 N. C., 465. 

In the present case Hill (the insured) died before the extended time 
expired, yet no notice was given of forfeiture by the defendant, and 
proofs of death were duly filed with defendant company. 

In Cooley’s Briefs on Insurance (2d ed.), Vol. 5, at p. 3969-3970, 1s 
the following: “The authority of agents of life insurance companies, so 
far as the public with whom they deal is concerned, is controlled not so 
much by the terms of their employment or by the terms of the policies, 
which they procure, as by the things which the principal permits them 
to do by the nature and extent of the business for which they are em- 
ployed and permitted to carry on (McDonald v. Equitable Infe Assur. 
Soc., 185 Iowa, 1008, 169 N. W., 352). Powers possessed by agents of 
insurance companies are to be interpreted in accordance with the gen- 
eral law of agency. Fisk v. Liverpool & London & Globe Ins. Co., 198 
Mich., 270, 164 N. W., 522. In Alexander v. Continental Ins. Co., 67 
Wis., 422, 30 N. W., 727, 58 Am. Rep., 869, it is said that this rule is 
absolutely necessary for the protection of the insured. He deals with no 
one but the agent, and the company cannot deal with its patrons in any 
other way. Justice and law therefore require that the company shall 
be held to sanction what the agent agrees to, and on which the insured 
relies. But where the authority of an agent does not extend to making 
a new contract of insurance, he cannot waive a forfeiture; and the act of 
such agent is not binding on insurer unless it knew, or could have known, 
what was done, and adopted or ratified the act, or by its act or conduct 
estopped itself to insist on the forfeiture (Crook v. N. Y. Lafe Ins. Co., 
75 A., 388, 112 Md., 268).” Bank v. Sklut, 198 N. C., 589. 

We think under the law, as above set forth, and the facts and circum- 
stances of this case, that there was evidence sufficient to be submitted to 
the jury that C. Y. Coley was acting within the scope of the agency 
when he extended the time of payment of the note given for the 
premium. 

The next contention of defendant is practically a plea of res judicata, 
or plea in bar. We do not think this plea can be sustained. 
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This is the fourth time this action has been heard: (1) The suit was 
brought in the Superior Court of Mecklenburg County, N. C., by plain- 
tiff and against the defendant and C. Y. Coley for $5,000, alleged to 
be due her as beneficiary under the policy, and was removed to the 
U.S. District Court for the Western District of North Carolina, on 
petition of defendant. At the first trial in the Federal Court a nonsuit 
was taken as to C. Y. Coley, and the jury failed to agree on the issues 
submitted, and a mistrial was ordered. (2) At the second trial in the 
District Court, judgment of nonsuit was entered against plaintiff and 
she appealed to the Cireuit Court of Appeals. The cause was sent 
back for a new trial, the opinion by Soper, J., has been quoted in part 
above. (3) At the third trial, in the District Court, the plaintiff took 
a voluntary nonsuit. (4) This action was instituted 3 February, 1930, 
for $3,000, instead of $5,000, the court having jurisdiction of that 
amount—the defendant being a foreign corporation. 

“A plaintiff may bring an action and have it heard upon its merits 
and, if a judgment of nonsuit is entered, he may bring a new suit within 
one year or he may have the cause reviewed by the Supreme Court. If 
the Supreme Court affirms the judgment of the trial court he may, under 
C. S., 415, bring a new action within the period therein specified. But, 
if, upon the trial of the new action upon its merits, in either event, it 
appears to the trial court and is found by such court as a fact, that 
the second suit is based upon substantially identical evidence, and that 
the merits of the second cause are identically the same, thereupon the 
trial court should hold that the judgment in the first action was a bar 
or res judicata and thus end that particular litigation.” Hampton v. 
Spinning Co., 198 N. C., 240. McIntosh N. C. Practice & Procedure, 
see, 627, 

The present action we do not think is based upon “substantially iden- 
tical allegations and substantially identical evidence.” Therefore, it 
does not come within the Hampton case, supra. Midkiff v. Ins. Co., 
198 N. C., 568. It is unnecessary to set forth the facts showing the 
difference, nor was it necessary for the court below as a matter of law 
to do so—it was discretionary. 

The conduct of defendant in not paying this claim does not appeal to 
a court of justice. Plaintiff requested C. Y. Coley (admitted by de- 
fendant to be its agent, but denying the authority of its agent to extend 
the note in controversy) to hold the note until the first of March. “That 
if I did not have the money then I would pawn my ring. He says, ‘Yes, 
Mrs. Hill, I will hold it until the first of March’” (1928). Her hus- 
band, M. Lomax Hill, was killed on 24 February, 1928. The actual 
amount paid on the premium on a pro rata basis would have carried the 
poliey until 26 March, 1928. The premium in controversy was for the 
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period from 26 July, 1927, to 26 July, 1928. Of this, $50 cash had 
been paid and two notes given for balance of premium. The first note 
for $52.17 had been paid, which was due 26 October, 1927, and the 
second note for $52.17, which this controversy is over, was due 26 Jan- 
uary, 1928. Defendant would forfeit this $5,000 policy, now claimed by 
the widow, on a technical ground, having money in its possession paid 
by her husband that on a pro rata equitable basis the insurance would 
not have expired until 26 March, 1928. Plaintiff’s husband was killed 
over a month prior to that time. Like Portia, the witness Pemberton, © 
who sold the policy in defendant company to the dead man, and for 
justice to his widow, the beneficiary in the policy, has stepped in and 
from his testimony and others the jury has under the law saved the 
forfeiture, which is “not favored either in equity or in the law.” In 
the trial in the court below, we can find no error, the jury has found 
the facts in plaintiff’s favor. : 
No error. 





C. DD. WALLACK, B. C. WALLACE anp L. C. WALLACE, Co-PARTNERS, 
Doinc Business aS WALLACE BROTHERS, v. W. P. BENNER aAnp 
BETTIE F. BENNER, His Wire; P. K. KENNEDY, Trustee; T. B. 
WILDER, Trustee; PAGE TRUST COMPANY anp NORTH CAROLINA 
JOINT STOCK LAND BANK. 


(Filed 27 January, 1931.) 


1. Reference C a—Court may affirm, modify, set aside, or disaffirm re- 
port of referee. 
The Superior Court, on exceptions taken to the referee’s report, may 
affirm, set aside, make additional findings, modify, or disaffirm the report. 
C. 8., 578, 579. 


2. Appeal and Error J c——Findings of fact supported by evidence are con- 
clusive on appeal. 
The findings of fact by the referee approved by the trial judge, sup- 
ported by competent evidence, cannot be reviewed in the Supreme Court 
oh appeal. 


3. Mortgages E b-——Party advancing funds used in payment of first 
mortgage is entitled to subrogation to first lien as against junior 
lienors. 


Where the application for a loan from a Federal land bank expressly 
sets up prior registration mortgages on the lands and states that with the 
proceeds of the loan applied for the prior mortgages shall be paid (the 
law requiring a first lien) and the land bank accepts the application and 
sends its check to its attorney investigating the title to be endorsed by 
him and the borrower and used in conformity with the instructions that 
a first lien would be created on the lands for its loan, and in disobedience 
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to these instructions the loan is used to pay off the first mortgage but 
not the second, Held: the land bank is entitled in equity to subrogation 
to the lien of the first mortgage as against the second mortgagee, and 
the agreement of the first Henor to this effect operates as an equitable 
assignment of his lien giving priority over the lien of the second 
mortgage. 

4. Subrogation A b—Party advancing funds used to pay first mortgage 
lien held entitled to prior lien as against Junior lienors. 

Where money is advanced to discharge a mortgage encumbrance on land 
and the mortgage debt is thus discharged, the lender is not regarded as 
a mere yolunteer, and is entitled under an agreement to an equitable 
assignment of the mortgage lien and holds the same in subrogation as 
against a lienor under a junior mortgage, and held further, that under 
the facts of this case the exceptions to the general rule of equitable 
subrogation do not apply. 

db. Mortgages C c—-C. S., 3311, does not apply to equitable subrogation 
to first lien by party advancing funds for payment of first mortgage. 

Our statute requiring the registration of instruments to give priority 
of liens in certain instances, C. S., 3311, does not apply to the application 
of the equitable subrogation of lien in favor of one advancing money to 
pay off existing mortgage Hens upon lands. 


AppeaL by plaintiffs from IWcklroy, J., at September Term, 1930, 
of Moorr. Affirmed. 

Facts pertinent to this appeal, as found by the referee and modified 
by the judge are as follows: 

In the spring of 1923, Bettie F. Benner was the owner of 300 acres 
of land, located in Moore County, subject to certain encumbrances 
which she and her husband had executed thereon, said encumbrances 
having priority one over the other as follows: 

First, deed of trust to Thomas B. Wilder, trustee, securing principal 
fatlebteduess of $15,000, evidenced by notes pasate to Page Trust Com- 
pany, dated 31 January, 1920, recorded in register of deeds office for 
Moore County, 16 February, 1920, Book of Mortgages 31, pages 41 and 
42, 

Second, deed of trust to P. K. Kennedy, trustee, securing principal 
indebtedness of $1,500, evidenced by notes payable to Page Trust Com- 
pany, dated 10 May, 1920, recorded in register of deeds office for 
Moore County, 24 May, 1920, Book of Mortgages 32, at page 177. 

Third, mortgage to Wallace Brothers (plaintiffs) securing principal 
indebtedness of $2,117.07, dated 15 December, 1921, recorded in register 
of deeds office for Moore County, 20 December, 1921, Book of Mort- 
gages 34, at p. 537. 

On or about 24 April, 1923, Bettie F. Benner made written applica- 
tion to defendant, North Carolina Joint Stock Land Bank of Durham, 
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requesting a loan upon the usual amortization plan in the sum of 
$18,500, agreeing to secure said loan with a first mortgage on the 300 
aeres owned by her. Said application enumerated the respective liens 
against the land above set forth and stated that the purpose of the loan 
was to pay off these prior encumbrances. Her reason for applying for 
this loan was because she had defaulted in payment of the first and 
largest lien and her lands were being advertised for sale and she hoped 
to save her lands by refinancing. 

The defendant, Land Bank, approved this loan for $12,500. Abstract 
of title was prepared and furnished by 8S. R. Hoyle, attorney, and 
Johnson & Johnson, attorneys. Said abstract set out the several en- 
cumbrances against the land. Bettie F. Benner and husband, W. P. 
Benner, executed note and deed of trust in favor of the defendant, Land 
Bank, and said deed of trust was dated 12 April, 1928, and duly re- 
corded in registry of Moore County, 26 April, 1923, in Book of Mort- 
gages 39, at p. 182. There was delay in closing loan due to fact that 
the bank could not furnish the money due to inability to market its 
bonds. 

On 24 April, 1924, defendant bank issued its check payable to Bettie 
F. Benner, and Johnson & Johnson, attorneys, in the sum of $12,273.53, 
which represented net proceeds of loan after deducting expenses of bank 
and adjusting accrued interest. The bank sent this check to Johnson «& 
Johnson, attorneys, with instructions that prior encumbrances be re- 
moved before delivery of check, or money refunded. 

In disobedience of said instructions, without procuring cancellation 
of prior encumbrances, and without the knowledge or consent of de- 
fendant, Land Bank, a member of the firm of Johnson & Johnson, at- 
torneys, procured endorsement of Bettie F. Benner to said check, cashed 
same and disbursed proceeds thereof, after first deducting $200 as 
attorney fees, as follows: Paid 1923 and 1924 taxes $272.68, balance 
$11,800.85 to Page Trust Company. 

Page Trust Company applied this money as follows: $1,250 was used 
for purchase of stock North Carolina Joint Stock Land Bank of Dur- 
ham, and said stock was hypothecated and held as collateral security to 
the $1,500, Kennedy deed of trust. This stock was later sold for $1,300, 
and said amount was applied on Kennedy deed of trust. The balance of 
said $11,800.85, to wit: $11,550.85, was paid over to Page and Com- 
pany—then owner and holder of Wilder deed of trust, and notes thereby 
secured, 

At the time of receiving this money, Page and Company and Page 
Trust Company, through its officers, were aware of the entire situation 
and knew that all encumbrances against the land prior to the defendant, 
Land Bank’s deed of trust would have to be removed or released. At 
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said time, Johnson & Johnson, attorneys, represented generally, both 
Page and Company and Page Trust Company. 

The defendant bank had no actual knowledge of the fact that its 
instructions had been disobeyed and prior liens not removed, until a 
short time before commencement of this action. The Land Bank being 
under supervision of acts of Congress was required by such acts to 
accept only first mortgages and in this case, it intended and expected 
to accept only a first lien, and beheved and acted upon the assumption 
that its mortgage was a first lien until notice to the contrary was re- 
ceived. 

All of said hens now appear uncanceled of record and the Benners 
have defaulted in payment of all of said liens and each hen is subject to 
foreclosure. 

Referee’s findings of facts show respective amounts due on the several 
hens. 

Page and Company and Page Trust Company, through Johnson & 
Johnson, attorneys, representing them in this cause, in request for find- 
ings of facts submitted to referee, have waived their rights in favor of 
defendant, Land Bank, agreeing so far as their claims are concerned 
to recognize and allow the bank’s claim as having priority. 

The judgment of the court below is as follows: “This cause coming 
on to be heard and being heard before his Honor, P. A. McElroy, 
presiding judge, at the September Term, 1930, of the Superior Court 
of Moore County upon the plaintiffs’ exceptions to the report of the 
referee, C. A. Armstrong, said report having been filed 15 February, 
1930, and the facts having been found by the court to be as stated in 
said report of the referee, except as the same have been changed or 
modified by the statement of the court signed by his Honor which is 
made a part of the record in this cause, and upon and after hearing 
Messrs. Seawell and Seawell, attorneys for the plaintiffs, Mr. W. G. 
Mordecai, attorney for the defendant North Carolina Joint Stock Land 
Bank of Durham, and Murdoch M. Johnson, attorney for Page Trust 
Company and Page and Company, it is considered, ordered, adjudged 
and decreed that the said North Carolina Joint Stock Land Bank of 
Durham be subrogated to and have an equitable assignment of the 
hens of the defendants, Bettie F. Benner and W. P. Benner, to T. B. 
Wilder, trustee, and Bettie F. Benner and W. P. Benner to P. K. Ken- 
nedy, trustee, to the extent of the sum of $12,273.53, less $200 charged 
and received by Johnson and Johnson as attorneys’ fees, the said sum 
of $12,273.53 being the amount of the check of the said North Carolina 
Joint Stock Land Bank to Johnson and Johnson, attorneys, and Bettie F. 
Benner, and the said Johnson and Johnson, attorneys, retaining from 
the proceeds thereof the sum of $200 attorneys’ fees, and disbursing the 
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balance, to wit, the sum of $12,073.53, in the payment of taxes on the 
premises secured by the deeds of trust herein and the balance after pay- 
ment of the said taxes, namely, $11,800.85, to Page Trust Company and 
Page and Company for application of the indebtedness secured by the 
deed of trust to T. B. Wilder, trustee, and the deed of trust to P. K. 
Kennedy, trustee, so that the extent of the subrogation of the Land 
Bank to the said deeds of trust to Wilder, trustee, and Kennedy, trustee, 
is adjudged and decreed to be the sum of $12,273.53, with interest 
thereon from 24 April, 1924. 

“Tt is further ordered and adjudged that the defendant, Page and 
Company, recover judgment against the defendants, Bettie F. Benner 
and W. P. Benner, in the sum of $18,825 as of 1 December, 1929; it is 
ordered and adjudged that the defendant, Page Trust Company, recover 
judgment of the defendants, Bettie F. Benner and W. P. Benner, in 
the sum of $2,142.75 as of 1 December, 1929, but that the judgments 
for said amounts in favor of the said Page and Company and in favor 
of the said Page Trust Company be held in trust by the said North 
Carolina Joint Stock Land Bank of Durham to the extent and amount 
of the subrogation as hereinbefore set forth; it is further ordered and 
adjudged that the plaintiffs recover of the defendants, Bettie F. Benner 
and W. P. Benner, the sum of $2,801 as of 23 February, 1928; it is 
further ordered and adjudged that the defendant, North Carolina Joint 
Stock Land Bank of Durham recover judgment of the defendants, 
Bettie F. Benner and W. P. Benner, in the sum of $426.67 with 
interest thereon from 24 April, 1924, the same being the difference be- 
tween the amount of the subrogation and the amount of the indebtedness 
owing by the said Bettie F. Benner and W. P. Benner to the said North 
Carolina Joint Stock Land Bank of Durham. 

“It is further ordered, adjudged and decreed that the conditions of 
the deed of trust of the said Bettie F. Benner and W. P. Benner to 
T. B. Wilder, trustee, the deed of trust of Bettie F. Benner and W. P. 
Benner to P. K. Kennedy, trustee, the mortgage deed of Bettie F. 
Benner and W. P. Benner to the plaintiffs and the deed of trust of 
Bettie F. Benner and W. P. Benner to First National Company, trustee 
for North Carolina Joint Stock Land Bank of Durham have all been 
broken, that the equity and equities of redemption of the said Bettie F. 
Benner and W. P. Benner be and the same are hereby forever barred and 
that W. G. Mordecat and Murdoch M. Johnson be and thev are hereby 
appointed commissioners of the court to advertise the lands mentioned 
and described in the pleadings herein and the different mortgages and 
deeds of trust herein for sale to the highest bidder, for cash, before the 
courthouse door of Moore County, North Carolina, at some convenient 
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sales day hereafter, in accordance with law, and that they apply the 
proceeds of such sale as follows: 

“1. To the payment of the costs and disbursements of this action 
up to and including the costs incurred at this term of the court, but 
not thereafter. 

“2. Pay to C. A. Armstrong, referee, for his services as such referee 
herein the sum of $200. 

“3. Pay and receive to themselves for their services as commissioners 
an amount equal to five per centum of the proceeds of the sale. 

“4, Next pay to the North Carolina Joint Stock Land Bank of Dur- 
ham the sum of $12,073.53, with interest thereon from 24 Apri, 1924. 

“5. Next pay to Page and Company the sum of $18,825 with interest 
on $15,000 from 1 December, 1929, less the sum of $12,073.53 and 
interest, being the amount paid to the said North Carolina Joint Stock 
Land Bank, the said Page and Company and Page Trust Company 
having agreed that the North Carolina Joint Stock Land Bank to the 
extent as above stated should have priority over both of their lens 
regardless of the application of the moneys received from the Land 
Bank and the hen of Page and Company being superior to that of 
Page Trust Company. 

“6. Pay Page Trust Company ont of any balance the sum of $1,500 
with interest thereon from 1 December, 1929. 

“7. Pay Wallace Brothers out of any balance after the applications 
as above set forth the sum of $2,801.08, with interest thereon from 
23 February, 1929. 

“S. Pay the balance, if any, to Bettie F. Benner and W. P. Benner. 

“Tt is further ordered, adjudged and decreed that the commissioners 
make report of such sale to the clerk of the court and that said sale be 
confirmed by the clerk before the delivery of deed and that the said com- 
missioners further make due report of their receipts and disbursements.”’ 

The only exception and assignment of error is to the judgment ren- 
dered on the findings as modified by the court below. | 


H. F. Seawell, Jr., for plainteff. 
W. G. Mordecai and J. Karle Baker for Land Bank. 
Johnson & Johnson for defendants P. K. Kennedy, trustee and T. B. 


Wilder, trustee et al. 


CLarKsoNn, J. On exceptions to report of referee on reference to re- 
port facts, Superior Court may affirm, modify, set aside, or make addi- 
tional findings, and may confirm or disaffirm report. (C. 8., 578, 579) ; 
Hardaway Contracting Co. v. Western Carolina Power Co., 195 N. C., 
649; Mills v. Apex Ins. & Realty Co., 196 N. C., 223; American Trust 
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Co. v. Jenkins, 196 N. C., 428; First Security Trust Co. v. Lentz, 196 
N. C., 398. In a long line of unbroken decisions, the findings of fact of 
a referee approved by the trial judge cannot be reviewed upon appeal 
if supported by any competent evidence. It is only when it is objected 
that there is no evidence or no competent evidence in support of the 
findings that a question of law is raised which the Supreme Court can 
decide. Caldwell v. Robinson, 179 N. C., p. 521. In the present action 
there was competent and sufficient evidence to support the findings of 
the court below. 

The question involved: Where an attorney, who is entrusted with 
duties of closing a loan for a Land Bank, pays over the net proceeds 
of the loan to the holder of a first mortgage and, in disobedience to 
specific instructions from the Land Bank, and contrary to the Federal 
Farm Loan Act which requires a first lien on farm property, fails to 
discharge and cancel of record said first mortgage and also a second 
mortgage known to exist against the land, is the Land Bank entitled 
to an equitable assignment of, or to subrogation in, the first mortgage 
to the extent of its money which has been so applied on the first mort- 
gage as against the holder of the second mortgage who received no part 
of the proceeds of the Land Bank’s loan and who entered into no agree- 
ment either to cancel or subrogate his hen? Under facts of this case 
does the waiver made by the holders of first hens against the property 
iu favor of the defendant Land Bank operate as a legal assignment of 
the first hens? Under all the facts and circumstances of this case, we 
think the doctrine of subrogation apples and the North Carolina Joint 
Stock Land Bank of Durham is entitled to priority over plaintiffs. 

Speaking of subrogation, in Publishing Co. v. Barber, 165 N. C., at 
pp. 487-8, it is said: “The doctrine is one of equity and benevolence, and, 
like contribution and other similar equitable rights, was adopted from 
the civil law, and its basis is the doing of complete, essential, and per- 
fect Justice between all the parties without regard to form, and its object 
is the prevention of injustice.” Jeffreys v. Hocutt, 195 N. C., 339; 
Morris v. Y. & B. Corp., 198 N. C., at p. 717. 

The right of subrogation has its rise, not in contract, but in equity, 
Powell v. Wake Water Co., 171 N. C., 290. As distinguished from 
legal subrogation, conventional subrogation is founded on the agreement 
of the parties in the nature of an equitable assignment, while the former 
exists where one who has an interest to protect, or is secondarily liable, 
makes payment of the obligation. Joyner v. Reflector Co., 176 N. C., 
274. Many of thee authorities hold, which we think correct, that the 
agreement can be implied from all the facts and circumstances of the 
particular case. The principle of subrogation does not prevail in favor 
of a mere volunteer. Blacknall +. Hancock, 182 N. C., 369. 
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We think the principle applicable in this case is clearly set forth 
in Jones on Mortgages (8 ed., 1928), part sec. 1114, pp. 559-560: “ ‘There 
is clearly no scope for the operation of the principle of equitable subro- 
gation in a case of ordinary borrowing, where there is no fraud or 
misrepresentation, and the borrower creates in favor of the lender a new 
and valid security, although the funds are used in order to discharge a 
prior encumbrance. In such case, the lender is treated as a mere volun- 
teer in the transaction. But the rule is settled that, where money is 
expressly advanced in order to extinguish a prior encumbrance, and is 
used for this purpose, with the just expectation on the part of the lender 
of obtaining a valid security, or where its payment is secured by a 
mortgage which for any reason is adjudged to be defective, the lender or 
mortgagee may be subrogated to the rights of the prior encumbrancer 
whose claim he has satisfied, there being no intervening equity to 
prevent. It is of the essence of this doctrine that equity does not allow 
the encumbrance to become satisfied as to the advancer of the money for 
such purposes, but as to him keeps it alive, and as though it had been 
assigned to him as security for the money.’” Bigelow v. Scott, 135 
Ala., 286, sec. 1115; Jones, supra: “Subrogation may arise by agree- 
ment between mortgage debtor and a third person, whereby the latter, 
upon paying the mortgage debt, is substituted in place of the mortgage 
creditor in respect to the security. ‘Where money is advanced to a 
debtor in pursuance of an express agreement that it is to be used to 
retire existing liens or encumbrances on his property, and that the 
creditor who loans the money is to have a first lien upon the property to 
secure 1ts repayment, such creditor may be subrogated to the rights of 
the encumbrancer or lienor whose debt has been paid, not only as against 
the borrower, but as against any one else who subsequently acquires an 
interest in the property with knowledge of the circumstances under 
which the money to pay off the encumbrances or liens was advanced.’ 
Also, ‘if the money is advanced to a debtor to discharge an existing first 
mortgage upon his property, and in pursuance of an agreement that the 
lender is to have a first lien upon the property for the repayment of the 
sum loaned, the lender is entitled, as against a junior encumbrancer, to 
be treated as the assignee of the first mortgage which has been paid off 
and discharged with the money loaned, whenever it becomes necessary to 
do so to effectuate the agreement with the lender, and to prevent the 
junior encumbrance from being raised accidentally to the dignity of a 
first lien, contrary to the intention of the parties.’” 37 Cyc., pages 471, 
472, 478, 474, 475 and 476. 

In 25 R. C. L., pages 1339-40, under title “Subrogation,” sec. 23, 
after stating that the rule of subrogation has no application to a 
stranger or volunteer who pays off a prior encumbrance, continues as 
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follows: “And if money is advanced to a debtor to discharge an existing 
first mortgage upon his property and in pursuance of an agreement that 
the lender is to have a first hen upon the property for the repayment of 
the sum loaned, the lender is entitled, as against a junior encumbrancer, 
to be treated as the assignee of the first mortgage, which has been paid 
off and discharged with the money loaned, whenever it becomes neces- 
sary to do so to effectuate the agreement with the lender, and to prevent 
the junior encumbrance from being raised accidentally to the dignity 
of a first lien, contrary to the intention of the parties. This is a just 
and reasonable rule. It effects the intention of the parties, preserves to 
the payor the benefit of his payment, leaves the inferior henor in his 
former position, inflicts no injury upon him, prevents injury to the 
payor through mistake or ignorance of the inferior lien, and works 
exact justice to all.” R.C. L., sec. 24, pp. 1840-41. Loursville Joint 
Stock Land Bank v. Bank of Pembroke, 225 Ky., 375. 

In Bank v. Bank, 158 N. C., at p. 243, we find: “The plaintiff’s claim 
appeals very strongly to the conscience of the court, and we think it is 
sustained by well-settled principles. The doctrine of subrogation rests 
upon principles of natural justice and equity, and there are numerous 
authorities which support the rule that one who, at the request of 
another, advances money to pay off a security or encumbrance, in which 
the latter is interested or to the discharge of which he is bound, under 
the agreement that he shall have the benefit of the creditor’s security, 
is entitled to be subrogated to the rights of the creditor in the security; 
and some cases hold that, in the absence of an express agreement, one 
will be implied that the security shall subsist for the use and benefit of 
the lender of the money, and it will be so enforced. Gans v. Thieme, 
93 N. Y., 225; Levy v. Martin, 48 Wis., 198; Wilkins v. Gibson, 113 
Ga., 31.” 

This Court has long recognized the equitable doctrine of subrogation 
in numerous cases. Springs v. Harven, 56 N. C., 97; Byerly v. Hum- 
phrey, 95 N. C., 151; Inles v. Rogers, 1138 N. C., 197; Cutchin v. 
Johnston, 120 N. C., 51; Moring v. Privott, 146 N. C., 558, Chandler v. 
Jones, 172 N. C., 569; Caldwell v. Robinson, 179 N. C., 518; Grantham 
v. Nunn, 187 N. C., 394; Saleeby v. Brown, 190 N. C., 138; Jeffreys v. 
Hocutt, 195 N. C., 339; Morris v. Cleve, 197 N. C., 2538; Morris v. 
Y.&é B, Corp., supra. 

The exceptions to the general rule to the doctrine of subrogation: 
(1) The relief is not granted to a volunteer; (2) nor where the party 
claiming relief is guilty of culpable negligence; (3) nor where to grant 
relief will operate to the prejudice of the junior lien holder. 

We do not think defendant Land Bank comes within any of these 
exceptions. We can see no injustice or wrong done plaintiffs. Plain- 
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tiffs’ lien was junior to the others and they still hold the same rights 
they always had; on the other hand, the Land Bank would have never 
loaned the money, in fact, it was not permitted to do so by law, except 
on a first len, and it took every precaution, that due care required, to 
see that it had a first lien. It would be inequitable and unconscionable 
if the Land Bank was not, under facts disclosed on this record, entitled 
to subrogation. We do not think C. S., 3311, the Connor Act, has any 
application to the questions here involved. The judgment below is 
Affirmed. 





IN THE MATTER OF DR. R. B. HAYES. 
(Filed 27 January, 1951.) 


1. Contempt C a—Industrial Commissioner has power to punish for con- 
tempt a duly sworn witness who refuses to testify in proceedings 
before him. 

The attending physician of a claimant under the Workmen’s Compen- 
sation Act who has been duly subpcenaed to attend and give evidence at 
a hearing by a member of the Industrial Commission, after having been 
duly sworn and examined and cross-examined may not refuse to give 
his testimony concerning a vital matter involved on the ground that he 
first be qualified as an expert and his fees as such fixed, and in persist- 
chtly refusing to obey the order of the chairman may be punished by fine 
or imprisonment, the right to so punish being inherent in the Commission 
and necessary for the performance of its duties, and it is not required 
that the power be expressly given by statute. Chapter 120, Public Laws 
of 1929. 


2. Witnesses A c—Amount to be paid expert witness is within discretion 
of the trial court. 

The amount to be paid an expert witness testifying at a hearing before 
a commissioner of the Industrial Commission in proceedings before him 
under the Workmen’s Compensation Act is a question to be determined 
in the discretion of the court and the witness may not require that it be 
fixed in advance before testifying as to a material matter involved in 
the inquiry, C. 8., 3898. 

3. Master and Servant F i—Facts found by Industrial Commission upon 
supporting evidence are conclusive upon appeal. 

The facts found by a member of the Industrial Commission upon sup- 
porting evidence in a hearing before him, and approved by the full Com- 
mission, are conelusive upon the court upon appeal. 

4. Master and Servant B a — Industrial Commission or any member 
thereof may subpoena witness for hearing before it or him. 

The express provision of the statute conferring upon the Industrial 
Commission the power to subpceena witness for a hearing before it or one 
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of its members designated for that purpose is not impaired or diminished 
by the provisions of the act empowering the Superior Court in proper. 
instances to aid the Commission in procuring the attendance of witnesses 
at its hearings, or before any member or deputy thereof. 


on 


Contempt C a-—Hearing before Industrial Commissioner is a judicial 
proceeding and he may punish duly sworn witness for contempt 
thereat. 


The Industrial Commission proceeding under the Workmen’s Compen- 
sation Act, being expressly given the authority to subpwena witnesses and 
have them give evidence at the hearing, acts in a judicial capacity in 
adjudging in contempt a witness who refuses to give material evidence, 
and in imposing a sentence or a fine or imprisonment under the pro- 
visions of C. S., 981. 


The above-entitled cause was heard in this Court on the return to a 
writ of certiorari issued on the petition of Dr. R. B. Hayes, as a sub- 
stitute for an appeal from Harris, J., at Chambers. C.S., 6380. 

It appears from the petition for the writ of certrorar: filed in this 
Court that on 5 March, 1930, the petitioner, Dr. R. B. Hayes, was 
arrested and held in custody by the sheriff of Orange County, pursuant 
to an order made by the Chairman of the North Carolina Industrial 
Commission on 3 March, 1930; that thereafter the said Dr. R. B. 
Hayes apphed to the Honorable W. C. Harris, judge of the Superior 
Court, for a writ of habeas corpus, alleging in his petition for said 
writ that he was unlawfully imprisoned and restrained of his liberty 
by the sheriff of Orange County, for that the order, by virtue of which 
he was arrested and held in custody by the said sheriff, was without au- 
thority of law, and therefore void; and that at the hearing on the return 
of the writ of habeas corpus, issued by the Honorable W. C. Harris, his 
prayer that he be discharged from custody was denied, and he was re- 
imanded to the custody of the sheriff of Orange County. The petitioner 
prays this Court to issue a writ of certzorary directing that the pro- 
ceedings in which the judgment denying his prayer that he be discharged 
from custody, and remanding him to the custody of the sheriff of 
Orange County, was rendered, be certified to this Court for a review of 
said Judgment to determine whether or not there is error in said judg- 
ment as contended by the petitioner. 

It appears from the return made to the writ of certzorari issued by 
this Court, pursuant to the petition therefor, that the order by virtue 
of which the petitioner was arrested and held in custody was made by 
the Chairman of the North Carolina Industrial Commission, at a hear- 
ing before said chairman on 8 March, 1930, of a cause pending before 
said Commission, entitled, “J. O. Thompson, Employee, v. E. H. 
Clements Co., Employer, and U. 8. Casualty Company, Carrier.” The 
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said cause involved the claim of the employee to compensation to be 
paid by the employer, and its carrier for injuries sustained by the em- 
ployee, as the result of an accident, in the course of his employment, 
under the provisions of the North Carolina Workmen’s Compensation 
Act. Upon the admissions made by the parties to the cause, and entered 
in the record of the hearing, the Commissioner ruled that there was but 
one question to be decided by him, to wit, whether or not the condition 
of the claimant at the date of the hearing was the result of the accident 
and resulting injury which occurred on 19 October, 1929. 

At said hearing Dr. R. B. Hayes, the physician who had attended the 
employee at the time he was injured, and who had filed with the Com- 
mission on 13 November, 1929, his report as such attending physician, 
was present as a witness for the claimant. After he had been sworn, 
and had testified both on direct and cross-examination, Dr. Hayes was 
examined by the Chairman of the North Carolina Industrial Commis- 
sion, who presided at the hearing. The record of this examination is as 
follows: 

“Q. Have you an opinion as to whether or not the blow he (the 
claimant) received on 19 October would have produced the paralytic 
stroke on 12 January? <A. I have an opinion, but will not testify unless 
I get expert compensation. 

@. What is this opinion? A. Do you qualify me as an expert? 

Q. No, sir, it 1s not up to me to qualify you. I can only pass upon 
your qualifications when I know them. I only know you are a practic- 
ing physician up to this time. A. Then I decline to express an opinion. 

Q. Doctor, I again ask you to answer the question, and give me your 
opinion as to whether or not the claimant’s present condition is the 
result of the accident and injury on 19th October? A. I decline to 
answer the question. 

Q. Dr. Hayes, I ask you again to answer the question, giving your 
opinion as to whether or not this man’s condition is the result of the 
accident and injury on 19th October? A. I decline to answer the 
question. | 

Q. Dr. Hayes, I have no desire to do anything that would hurt or 
injure you, and I hesitate to enter any judgment here that will embar- 
rass you, but I must insist that you render proper respect to me as a 
court, and answer the question propounded. The question which has 
been asked you is the only question to be determined by the Industrial 
Commission at this hearing, and upon it depends whether or not this 
claimant will be awarded or denied compensation. I want to be entirely 
respectful and courteous to you, and I hope you will not let anything 
personal influence you in your decision to answer this question. A. I 
still decline to answer the question. 
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Q. Now, Dr. Hayes, I want to say to you that if there is anything 
personal which has entered into your refusal to answer this question, 
I hope you will put aside any personal feeling and consider me for the 
time being as a court, and entitled to the respect due to a court, and I 
call upon you again to answer the question propounded by the court, 
and in this connection I want to say to you that this hearing was had 
in the bedroom and at the bedside of the claimant who was your patient, 
because he was unable to attend court, and because he is in such condi- 
tion that he needs any compensation that may be due him, and that the 
question of compensation cannot be decided until the question which 
has been propounded to you has been answered and passed upon by the 
Commission. A. It is my understanding that a man’s opinion is his 
personal property, and is to be paid for at his price. An expert must 
be paid expert fees. That is my understanding. You have the right to 
order me to examine the man, and ask my opinion as an expert. 

(. Doctor, before entering any judgment, I want to say to you that 
if vou have any doubt about your rights, and desire to advise with 
counsel, there are two good lawyers present, one representing the plain- 
tiff, and the other the defendants, who will tell you what you should do 
under the circumstances. A. When I seek expert advice, I expect to 
pay for it, and I prefer to consult my own lawyer.” 

At the close of this examination, the Commissioner found the fol- 
lowing’ facts: | 

“1..That Dr. R. B. Hayes is the physician who first attended the 
claimant after his injury, and continued to treat him as his physician 
until he returned to work nine days later. 

2. That Dr. R. B. Hayes was duly and regularly subpenaed as a 
witness to attend the hearing at the residence of the claimant, J. O. 
Thompson, on Monday, 3 March, at 8 o’clock p.m. That in response to 
said subpeena Dr. Hayes did appear in person, and was duly sworn as a 
witness on behalf of the plaintiff. 

3. That Dr. R. B. Hayes deliberately and defiantly refused to answer 
the question propounded by the Commissioner, as to whether or not the 
present condition of the claimant 1s the result of the accident and 
injury for which the said Dr. Hayes treated the claimant. 

4. That the said Dr. R. B. Hayes by his refusal to answer the ques- 
tion propounded by the Commissioner meant and intended to show his 
contempt for the court.” 

Upon the foregoing facts found by the Commissioner and entered 
in the record, it was “ordered and adjudged by the Commissioner that 
Dr. R. B. Hayes be confined in the common jail of Orange County, 
North Carolina, for a period of ten days, or until such time as he shall 
decide to answer the question propounded by the court. Execution to 
issue on 5 March, 1930.” 
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Pursuant to a commitment issued by the Chairman of the North Caro- 
lina Industrial Commission, in accordance with the foregoing order, 
Dr. R. B. Hayes was arrested and held in custody by the sheriff of 
Orange County. | 

On the return to the writ of habeas corpus issued by Judge Harris, 
judgment was rendered as follows: 


“Tx roe Matrer or Dr. R. B. Hares. 


This cause coming on to be heard upon petition for writ of habeas 
corpus, duly made and filed herein, and the same being heard, and the 
court being of the opinion, that the said petitioner is not entitled to be 
discharged from the imprisonment to which he has been committed by 
the Chairman of the North Carolina Industrial Commission, for con- 
tempt: 

“It is now, therefore, ordered and adjudged that the petition be and 
the same is hereby dismissed, and the petitioner will be remanded into 
custody. W. C. Harris, 

Judge holding the Courts of Tenth Judicial District of N.C” 


On the return to the writ of certiorart, the petitioner, Dr. R. B. Hayes, 
contends that there is error in the foregoing order and judgment. 


Fuller, Reade & Fuller and Gattis & Gattis for petitioner. 
Attorney-General Brummitt and Assistant Attorney-General Siler for 
respondent. 


Connor, J. The petitioner, Dr. R. B. Hayes, was correctly advised 
by his counsel that no appeal would lie from the judgment at the hear- 
ing on the return of the writ of habeas corpus. The only remedy avail- 
able to the petitioner for a review by this Court of the judgment, in 
order to determine its validity, was a petition for a writ of certiorari, 
which in proper cases 1s a substitute for an appeal. C. S., 680. 8S. v. 
Edwards, 192 N. C., 321, 185 8. E., 87; In re McCade, 183 N. C., 242, 
111 8. E., 3; In re Croom, 175 N. C., 455, 95 S. E., 903; In re Holley, 
154 N. C., 163, 69 S. E., 872. The petition for a writ of certiorarz was 
allowed. On the return to said writ, this Court has jurisdiction to 
review the judgment, and the proceedings in which it was rendered, in 
order to determine whether or not there is error of law in the judgment. 
The findings of fact upon which the order was made by the Chairman 
of the North Carolina Industrial Commission, under which the peti- 
tioner was arrested and held in custody by the sheriff of Orange County, 
were conclusive at the hearing on the return to the writ of habeas 
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corpus, 1£ the said Chairman had the power to make the order, punish- 
ing the petitioner for contempt. These findings are also conclusive in 
this Court, and will not be reviewed. The only question, therefore, 
presented to Judge Harris for his decision, was whether the Chairman 
of the North Carolina Industrial Commission, upon the facts shown by 
the record of the hearing before said Chairman, had the power to 
adjudge the petitioner in contempt, and upon such adjudication to 
order that he be imprisoned in the common jail of Orange County for 
a period of ten days as punishment for such contempt. Judge Harris 
answered this question in the affirmative, and thereupon refused to dis- 
charge the petitioner and remanded him to the custody of the sheriff 
of Orange County. We are of the opinion that there is no error in the 
judgment rendered by Judge Harris. 

The question raised by the petitioner at the hearing before the Chair- 
man of the North Carolina Industrial Commission by his refusal to 
answer the question propounded to him by the said Chairman, on the 
ground that the question was addressed to him as an expert, and that he 
could not be required to answer the question until he had been paid, or 
until he had been assured by the said Chairman that he would be paid, 
a fee as an expert witness, in amount satisfactory to him, is not pre- 
sented on the record now in this Court. The question has not hereto- 
fore been decided by this Court. It has, however, been presented to and 
decided by courts in other jurisdictions. It has been held in a few 
cases that a witness who has been summoned as an expert in a judicial 
investigation cannot be adjudged in contempt for refusing to give such 
testimony unless he has been compensated for his professional opinion. 
The better opinion, however, is that an expert summoned to testify 
who refuses to answer questions without compensation other than his 
witness fees is In contempt. And when an expert voluntarily submits 
himself to an examination as such, he can in no ease refuse to answer 
one particular question after having, without objection, answered others. 
13 C. J., see. 33, at p. 27, and cases cited in notes. In this State it is 
provided by statute that experts, when compelled to attend and testify 
us witnesses shall be allowed such compensation and mileage as the 
court in its discretion may allow. C. S., 3893. It would seem that 
this statutory provision for their compensation ought to be sufficient as- 
surance to experts who are called upon to testify in the courts of this 
State, that they will be paid for their attendance and testimony a fair 
and reasonable amount. 

On the record now before this Court, the only question presented for 
its decision is whether the Chairman of the North Carolina Industrial 
Commission, or any member of said Commission, has the power to 
adjudge a witness who has refused to answer a question propounded to 
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him at a hearing before said Chairman or member of said Commission, 
of a cause pending before said Commission, and duly assigned to said 
Chairman or member for hearing in contempt for such refusal, and 
upon such adjudication to punish the witness by imprisonment. 

The North Carolina Industrial Commission, consisting of three mem- 
bers appointed by the Governor of the State, one of whom has been 
designated by him as Chairman, was created by statute. Chapter 120, 
Public Laws 1929. It is primarily an administrative agency of the. 
State, charged with the duty of administering the provisions of the 
North Carolina Workmen’s Compensation Act. In cases where an em- 
ployer and an employee, subject to the provisions of said act, have 
agreed as to the compensation to be paid by the employer and to be 
received by the employee, under the provisions of the act, for injuries 
sustained by the employee, and resulting from an accident which has 
occurred during the course of the employment, a memorandum of the 
agreement in the form prescribed by said Commission, accompanied by 
a full and complete medical report, shall be filed with and approved 
by the Commission. If, however, the employer and the injured em- 
ployee fail to reach an agreement in regard to the compensation, or if 
after having reached an agreement, which has been approved by the 
Commission, they disagree as to whether said agreement has been com- 
phed with in any respect, elther party may apply to the Commission 
for a hearing in regard to the matter in controversy and for a ruling 
by the Commission thereon. The Commission or any one of its mem- 
bers, after receipt of an application for such hearing, shall set a time 
and place for a hearing, and shall notify each party of such time and 
place. “The Commission or any of its members shall hear the parties 
in issue, their respresentatives and witnesses, and shall determine the 
dispute In a summary manner. The award, together with a statement 
of the findings of fact, rulings of law, and other matters pertinent to 
the questions at issue shall be filed with the record of the proceedings 
and a copy of the award shall immediately be sent to the parties in 
dispute.” 

Where the hearing is before a Commissioner, either party may have 
his decision reviewed by the full Commission by an application to said 
Commission made within seven days from the date when the notice of 
the award was received by such party. The award of the Commission, 
when the hearing was before the full Commission, or when the award 
of a Commissioner at a hearing before him has been reviewed by the 
full Commission upon the application therefor by a party to such 
award, shall be conclusive and binding as to all questions of fact. 
Either party may, however, appeal to the Superior Court from an 
award of the full Commission and on such appeal be heard as to alleged 
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errors of law in the award. “Any party in interest may file in the 
Superior Court of the county in which the injury occurred a certified 
copy of a memorandum of agreement approved by the Commission, or 
of an order or decision of the Commission, or of an award of the Com- 
mission unappealed from or of an award of the Commission affirmed 
upon appeal; whereupon said court shall render judgment in accord- 
ance therewith and notify the parties. Such judgment shall have the 
same effect and all proceedings in relation thereto shall thereafter be 
the same, as though said judgment had been rendered in a suit duly 
heard and determined by said court.” 

Power is expressly conferred by the statute creating the North Caro- 
lina Industrial Commission, upon said Commission or upon any mem- 
ber thereof, to subpoena witnesses for either party to a cause, pending 
before said Commission, to attend and testify at a hearing before the 
full Commission or before any member thereof. A witness, when a 
subpena has been duly served on him, is required to attend the hearing, 
and to testify, after he has been duly sworn. His answers to questions 
propounded to him at the hearing constitute evidence from which the 
Commission or the Commissioner presiding at the hearing finds the facts 
upon which the award is made. Without such evidence, when the facts 
are in dispute, neither the full Commission nor the Commissioner can 
perform the duties imposed by the statute. If a witness in attendance 
at a hearing, after having been duly sworn, can refuse to answer a 
question propounded to him, which is pertinent to the matters in dis- 
pute between the parties, with impunity, then it is manifest that the 
North Carolina Industrial Commission, created by statute to administer 
the provisions of the North Carolina Workmen’s Compensation Act, 
and to determine the rights and liabilities of employers and employees, 
subject to its exclusive jurisdiction under the provisions of the act, is 
without adequate power to perform its duties prescribed by statute, to 
the people of this State and to the parties to a cause pending before the 
said Commission. It is provided in the statute that “the Superior Court 
shall, on application of the Commission, or any member or deputy 
thereof, enforce by proper proceedings the attendance and testimony of 
witnesses and the production and examination of books, papers and 
records.” This provision is clearly not adequate for a situation such as 
that disclosed by the record of the hearing at which the petitioner 
herein, upon the facts found by the Commissioner and set out by him in 
the record, was adjudged in contempt and punished therefor. Under 
this provision, in proper cases, the Superior Court has the power to aid 
the Commission in procuring the attendance of witnesses at hearings 
before the Commission or before any member or deputy thereof. It 
does not, however, by its express terms or by implication, deprive the 
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Commission or any member thereof, while conducting a hearing as re- 
quired by statute, of the power to compel a witness, in attendance at 
said hearing, after having been duly sworn, to testify. 

tt has been uniformly held by this Court and by courts of other 
jurisdictions that the power to punish for contempt committed in the 
presence of the court, 1s inherent in the court, and not dependent upon 
statutory authority. Snow v. Hawkes, 183 N. C., 365, 111 8. E., 621, 
Hx Parte McCown, 189 N. C., 95, 51S. E., 957, 18 C. J., 46. Without 
such power the court cannot perform its judicial function. This prin- 
ciple is especially applicable when the contempt consists in the refusal 
of a witness in attendance upon the court, after having been duly sworn, 
to answer a’ question propounded to him for the purpose of eliciting 
evidence material to the issue to be decided by the court. On this 
principle with regard to the question chiefly discussed on the argument 
aud in the briefs filed in this Court, as to whether or not the North 
Carolina Industrial Commission is a court, within definitions to be 
found in the cited cases and in the text-books, we are of the opinion 
that the Commission or any of its members, when conducting a hearing 
for the purpose of deciding questions upon which the rights and liabili- 
ties of an employer and an employee, under the North Carolina Work- 
men’s Compensation Act, are to be determined by the Commission or 
by one of its members, has the power to adjudge a witness who has de- 
liberately and persistently refused to answer a question propounded to 
him, in contempt, and to punish such witness for such contempt, by fine 
or imprisonment. C. 8., 981. When conducting hearings as required 
by the statute, the Commission or the Commissioner, is performing 
duties which are judicial in their nature. These duties are prescribed 
by statute. It cannot be held that the Commission or Commissioner is 
without adequate power to perform these duties. One of these statutory 
duties is to subpena witnesses, and to require witnesses, who are in 
attendance at a hearing, and who have been duly sworn, to testify. Upon 
the contemptuous refusal of such witness to testify, the Commission or 
Commissioner presiding at the hearing, has the power to adjudge the 
witness in contempt and to punish for such contempt, within the 
limitations prescribed by statute. In re Oldham, 89 N. C., 23. 

In accordance with this opinion the judgment certified to this Court 
for review is | 


Affirmed. 
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STATE y. SAM BURNO, SIMON PORTER ann LAWYER TUCKER, 
(Filed 27 January, 1931.) 

1. Criminal Law G f—Failure of defendant to deny statement made in 
his hearing implicating him in crime held competent evidence against 
him. 

Where the defendant charged with an assault with a deadly weapon 
has stated to the officer arresting him that he was at his home the night 
the offense was committed, and his wife, then in his presence and hearing, 
states to the officer that he was away from home that night until a much 
later hour, the statement of the wife was under circumstances calling 
for his denial, and his failure to do so was competent evidence of his 
admission for the jury to consider, its weight and credibility being for 
them to determine. . 

2. Criminal Law G q——Statement of wife to officers in presence of hus- 
band held not to be privileged communication and testimony thereof 
was competent. 


Where the unanswered statement of the wife tending to show the guilt 
of the husband of a criminal offense is competent as evidence against 
him, the statute excluding testimony of communications between husband 
and wife has no application. 


Stacy, C. J., dissenting; BrocpEN, J., concurs in dissent. 


Apreay by defendant Simon Portee, from Oglesby, J., and a jury, at 
April Term, 1930, of Ricumonp. No error. 

The above-named defendants were tried on a bill of indictment charg- 
ing an assault with intent to kill one Bostick Williams. All three of 
defendants were convicted of assault with a deadly weapon and the 
defendant, Simon Portee, appealed from such conviction and the judg- 
ment of the court in which each of the defendants was sentenced to 
serve eighteen months on the county roads of Richmond County. The 
alleged assault was committed on 21 July, 1929. 

Lawyer Tucker did not appeal. Sam Burno and Simon Portee ap- 
pealed. See companion case, where no error was found in appeal of 
Sam Burno. Some of the assignments of error on this record are 
similar to those in the Burno case, and, being there considered, refer- 
ence is made to that case. 

The prosecuting witness, Bostic Williams, testified, in part: “I know 
the defendants, having known Burno about eight years; Simon Portee 
eight or ten years, and Lawyer Tucker four or five years. Burno was 
living in Hamlet but was running a drug store in Southern Pines. 
Portee and Tucker lived near me in the North Yard; no one hved 
nearer than 400 or 500 yards tome. . . . On Friday, while I was 
at home about midnight the defendants came to my house; they broke 
the door open and rushed right in on me. They all had sticks and they 
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began to beat me, and I said, ‘What is the matter; what have I done?’ 
and they did not answer, but each one hit me a lick apiece. I was so 
unconscious I could hear them say something but could not understand 
it. They hit me as many as three times and I do not know how many 
more. These are the scars on my head from the licks. I did not come 
to myself until some time Monday, and when I did, I was lying across 
my bed with my clothes on. . . . I was laid up between seven and 
eight weeks as near as [ can remember.” 

The defendant, Simon Portee, denied his guilt and testified, in part: 
“T live in Hamlet, N. C. Been there between 25 and 30 years. I live in 
the North Yard. I was home on Saturday night, 21 July; [ got home 
at 11:30. When I went home at 11:30, the 11:30 whistle blew when 
I got out of the car and started in the house. They have a whistle in 
Hamlet that blows at 11:30—the round-house whistle. I am employed 
by the Seaboard. It was around 12 when I retired. My wife and 
children were at home that night. I don’t know what time my wite 
retired. She got up when the baby got sick and she said she stayed up 
until along about 1 or 1:30. . . . I did not leave my house that 
night from the time I retired until I got up next morning. I heard 
Bostick Williams say on the stand yesterday that I hit him with some 
sort of stick. I never thought of such a thing, much less hit him. I 
would not hit him for anything. Old Bostick knows I am a friend to 
him and have been since he came in town. . . . (Cross-examina- 
tion): The officers come on Sunday or Monday and asked me where 
I was on that Saturday night, and I told them I got home at 11:30. My 
wife did not accuse me in the presence of the officers of having gone to 
Rockingham with a woman. She did not tell them in my presence that 
I did not get home until 1:30. I did not tell the officers I took a woman 
to Rockingham that night.” 

Officer B. L. Finch, when recalled, testified, in part: “Q. When you 
went to investigate the whereabouts of Simon Portee, on the night this 
man was beat up, where did you find him? <A. I found him at home the 
first time.. Q. Did you have a talk with him at home in the presence of 
his wife? A. I first talked to Simon and he told me he got home at 11 or 
something like that. His wife come up and wanted to know what was 
the trouble, and I asked her what time Simon got home, in his presence. 
(Simon objects.) (Offered for the purpose of contradicting Simon.) 
By Mr. Sedberry : Objection, as anything that his wife might have said 
is privileged and is not competent evidence against him. By the solici- 
tor: I am offering it to contradict him. I am asking you first, what 
did Simon tell you, and all that he told yon? I ask you for the conver- 
sation you had with Simon Portee and his wife when they were both 
together as to his whereabouts on the night this man was beat up. By 
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Mr. Sedberry: Objection to anything his wife said except in so far as 
it impeaches her. (Objection overruled; exception.) By the court: 
Was he present? A. Yes. (Objection; overruled; exception.) A. Simon 
said he got in about 11 o’clock and his wife come out to the car where 
Chief Miller and myself was, and I asked her—and he was present, 
standing there—and she said it was late in the morning after midnight, 
and Simon said he did carry a woman to Rockingham and was a little 
late getting back. And she told him if it was not for that old automo- 
bile he would not be in trouble; that that was keeping him out late at 
night. (Motion to strike out that part of the answer wherein witness 
has stated things that contradicted Victoria Portee unless it is limited 
to the impeachment of the witness. Objection overruled, and the de- 
fendant, Portee, excepts.)” 

The defendant Portee offers in evidence the statement made by the 
prosecuting witness, Bostick Williams, which is read to the jury, and 
which is as follows. “I realize from what the doctor says that [ may 
die. Around two o’clock, Sunday am., 21 July, 1929, Sam Burno, 
Simon Portee and James Tucker come to my house and broke the door 
open and Sam Burno hit me first, James Tucker hit me with a board, 
Sam Burno said that he would bring me down.” 

The defendant duly assigned errors to the exceptions above set forth 
and appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. | 
J.C. Sedberry for Sumon Portee. 


Crarkson, J. Officer B. L. Finch, a witness for the State, had testi- 
fied previously. The State had rested, then the defendant, Simon 
Portee, testified in his own behalf and, among other witnesses testifying 
for him, was his wife, Victoria Portee. Thereupon, Finch was recalled. 
He proceeded to testify as to a conversation he had with Simon as to 
when he had gone home the night of the assault. That evidence was as 
follows: “Simon said he got in about 11 o’clock and his wife came out 
to the car where Chief Miller and myself was and I asked her—he was 
present, standing there—and she said, ‘It was late in the morning— 
after midnight,’ and Simon said he did carry a woman to Rockingham 
and was a little late getting back. And she told him if it was not for 
that old automobile, he would not be in trouble—that that was keep- 
ing him out late at night.” 

The question arises was the silence of Simon Portee, under the facts 
and circumstances above set forth, some evidence to go to the jury to 
contradict him. We think the evidence competent; the probative force 
was for the jury. 
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In Underhill’s Crim. Ev. (8d ed.), part sec. 208, it is said: “The 
silence of the accused as regards statements in his hearing which impli- 
cate him directly or indirectly may be proved with the statements, and 
from his acquiescence the jury may infer that the statements are true 
and that they prove his guilt. Silence is assent as well as consent, and 
may, where a direct and specific accusation of erlme is made, be re- 
garded under some circumstances as a quasi-confession. An innocent 
person will at once naturally and emphatically repel any accusation of 
crime, as a matter of self-preservation and self-defense, and as a pre- 
caution against prejudicing himself. . . . For the silence to be 
equivalent to a confession, it must be shown that the accused heard, un- 
derstood the specific charge against him, and that he heard it under 
circumstances not only permitting him, but calling on him for a denial, 
taking into consideration all the circumstances and the persons who 
were present.” Part sec. 209: “The silence of the accused may spring 
from such a variety of motives, some of which may be consistent with 
innocence, that silence alone is very slight evidence of guilt; and, aside 
from the inference which may arise from the attendant circumstances, 
should be recetved with caution as proof of guilt.” 

In Guy v. Manuel, 89 N. C., at p. 86, Ashe, J., speaking for the 
Court, said: “To make the statements of others evidence against one on 
the ground of his implied admission of their truth by silent acquies- 
cence, they must be made on an occasion when a reply from him might 
be properly expected. Taylor on Ev., sec. 7388; 8. v. Suggs, post, 527. 
But where the occasion is such that a person is not called upon or 
expected to speak, no statements made im his presence can be used 
against him on the ground of his presumed assent from his silence.” 

S. v. Suggs, 89 N. C., at p. 580: “Where a statement is made, either 
to a man or within his hearing, that he was concerned in the commis- 
sion of a crime, to which he makes no reply, the natural inference is 
that the imputation is well founded, or he would have repelled it. Guy 
v. Manuel, ante, 83; Whar. Ev., sec. 1136, and cases there cited.” 

In 8. v. Martin, 182 N. C., at p. 850-1, is the following: “The testi- 
mony of this witness as to statements made by the woman in the pres- 
ence of the defendant was properly admitted. True, the witness said 
that the defendant had been drinking, and was sitting in a corner of the 
room when the statements were made; but he testified also that the 
defendant, while near enough to the woman to hear her remarks, occa- 
sionally said something himself, and that the witness, although not 
positive, thought the defendant was awake. It was the province of the 
jury to determine from the evidence whether the woman’s statements 
were made in the hearing as well as in the presence of the defendant, 
whether they were understood by him, and whether he denied them or 
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remained silent. S. v. Bowman, 80 N. C., 437; 8S. v. Crockett, 82 
N.C., 599; S. vw. Burton, 94 N. C., 948; S. ve. Randall, 170 N. C., 762.” 

In S. vw. Riley, 188 N. C., at p. 73-4, we find: “Among other evidence 
admitted as against Riley and Steelman, it was shown that the two had 
the stolen car at the home of Riley’s father, who lived near Pleasant 
Garden in said county, on Monday 9th, or Tuesday 10 December, 1923, 
and that defendant Steelman had there falsely introduced himself as a 
Mr. Brown of High Point. This testimony being from the police 
officer, S. J. Garnet, and John T. Carter, an agent, who testified that 
Steelman, having denied knowing anything about the stolen car, at the 
request of Mr. J. H. Riley, the latter was taken to the jail to see if he 
knew Steelman and could identify him as being the man who was with 
his son, had the car at the home of the witness, and on the meeting Mr. 
Riley, the father, said: ‘Yes, sir, you are the man that was at my house 
and introduced yourself as Brown from High Point.’ True, this was a 
declaration of Riley, but being made in the presence of Steelman, who 
made no denial, it became a fact in evidence relevant to the issue. S. v. 
Jackson, 150 N. C., 831.” 

In Comrs. v. Brown, 131 Mass., 69, it is said: “A statement, made 
in the presence of a defendant, to which no reply is made, is not admis- 
sible against him unless it appears that he was at liberty to make a 
reply, and that the statement was made by such person and under such 
circumstances as naturally to call for a reply, unless he intends to 
admit it; but if he makes a reply, wholly or partially admitting the 
truth of the facts stated, both the statement and the reply are compe- 
tent evidence,” citing Comrs. v. Kennedy, 12 Metcalf (Mass.), 235. 
Boney v. Boney, 161 N. C., 614; S. v. Walton, 172 N. C., 9381; 8S. v. 
Pitis, 177 N. C., 548; 8. v. Willoughby, 180 N. C., 676; S. v. Butler, 
185 N. C., 625; 8. v. Evans, 189 N. C., 233. 

We think in the present case the occasion called for the defendant to 
speak, his silence in not speaking was some evidence for the jury to 
consider, the probative force was for them. 

Although the wife is not a competent witness against her husband, in 
a trial of a criminal action, her declarations made in his presence and in 
the presence of a third party, and naturally calling for some action 
or reply, if untrue, he remaining silent, are admissible in evidence. The 
defendant’s exception and assignment of error to the admission of the 
testimony was on the ground that it was, in effect, using the wife as a 
witness against her husband, contrary to the statute, is untenable. 

In 8S. v. Graham, 194 N. C., at p. 466-7, Adams, J., speaking for a 
unanimous Court, said: “Mrs. Doss Bowen was permitted to testify 
that a short time before the homicide the prisoner took a pistol from his 
pocket in her presence and in the presence of his wife, whereupon the 
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latter addressing her husband remarked, ‘You broke in my trunk and 
vot it. This was objected to; but the objection was properly overruled. 
Although the wife is not a competent witness against the husband in 
the trial of a criminal action, her declarations made in his presence, 
and in the presence of a third party, and naturally calling for some 
action or reply if untrue, he remaining silent, are admissible in evi- 
dence. S. v. Record, 151 N. C., 695; 8. v. Randall, 170 N.C., 757; S. v. 
McKinney, 175 N. C., 784; 8S. v. Hvans, 189 N. C., 233.” 

For the reasons given, we find 

No error. 


Stacy, C. J., dissenting: The statements made by Victoria Portee to 
officer O. L. Finch, in the presence of her husband, were offered for the 
express purpose of contradicting Simon Portee. Defendant’s motion to 
limit this evidence to impeachment of Victoria Portee, who, in her 
testimony, denied making said statements, was overruled. The com- 
petency of these statements, therefore, depends upon whether the occa- 
sion was such as to render the defendant’s silence at that time tanta- 
mount to an admission by acquiescence of the truthfulness of said state- 
ments. S. v. Jackson, 150 N. C., 831, 64 8. E., 376. 

The rule, generally followed, is, that statements made to or in the 
presence and hearing of a person, accusing him of the commission of or 
complicity in a crime, are, when not denied, admissible in evidence 
against him as warranting an inference of the truth of such statements. 
1R. C. L., 479. 

The fact that said statements were made by the wife of the defend- 
ant or one not competent to testify against him, while material, is not 
regarded as controlling in determining their competency. S. v. Record, 
151 N. C., 695, 65 S. E., 1010; S. v. Graham, 194 N. C., 459, 140 
S. E., 26; 8. 0. McKinney, 175 N. C., 784, 95 S. E., 162; S. v. Randall, 
170 N. C., T3G, 80S. B. 2273 8. v: Recon an: 197 N. C., 376, 148 S. E., 
450; 1 R. C. ie 480, The occasion, as colored by some ciroumstance = 
significant ane on the part of the accused, is what makes such state- 
ments, otherwise incompetent as hearsay, competent as evidence. S. v. 
Evans, 189 N. C., 238, 126 §. E., 607. 

Indeed, it has heen sail that the acquiescence of a one to have the 
effect of an admission, must exhibit some act of the mind, and amount 
to voluntary demeanor or conduct of the party, and whether it be 
acquiescence in the conduct or in the language of others, it must plainly 
appear that such conduct was fully known, or such language fully under- 
stood by the party, before any inference can be drawn from his passive- 
ness or silence. The circumstances, too, must not. only be such as 
afford him an opportunity to act or speak, but such also as would prop- 
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erly and naturally call for some action or reply, from men similarly 
situated. Taylor on Evidence, sec. 733. 

When a statement is made, either to a person or within his hearing, 
implicating him in the commission of a erime, to which he makes no 
reply, the natural inference is that the imputation is perhaps well 
founded, or he would have repelled it. S. v. Suggs, 89 N. C., 527. But 
the occasion must be such as to call for a reply. “It is not sufficient 
that the statement was made in the presence of the defendant against 
whom it is sought to be used, even though he remained silent; but it 
is further necessary that the circumstances should have been such as to 
eall for a denial on his part, and to afford him an opportunity to make 
it.” 16 C. J., 659. 

Was the present occasion such as to call for a reply from Simon 
Portee? I think not. S. v. Reid, 178 N. C., 745. He had already, in 
effect, made a different statement to the officers. What more could he 
accomplish by denying again what his wife had said? 

Silence alone, in the face or hearing of an accusation, is not what 
makes it evidence of probative value, but the occasion, colored by the 
conduct of the accused or some circumstance in connection with the 
charge, 1s what gives the statement evidentiary weight. S. v. Burton, 
94 N. C., 947; S. vu. Bowman, 80 N. C., 432. “To make the statements 
of others evidence against one on the ground of his implied admission of 
their truth by silent acquiescence, they must be made on an occasion 
when a reply from him might be properly expected. But where the 
occasion is such that a person is not called upon or expected to speak, 
no statements made in his presence can be used against him on the 
ground of his presumed assent from his silence.” Ashe, J., in Guy v. 
Manuel, 89 N. C., 82. 

The character of evidence we are now considering is so lable to 
misinterpretation and abuse that the authorities uniformly consider it 
as evidence to be received with great caution and, except under well- 
recognized conditions, hold it to be inadmissible altogether. Hence, 
unless the party at the time was afforded a fair opportunity to speak, 
or the statements were made under circumstances and by such a person 
as naturally called for a reply, the evidence is not admissible at all. 
S. vo. Jackson, supra. 

In the instant case the defendant having, in effect, denied the state- 
ments once, evidently did not regard the oceasion such as to call for 
their further contradiction. In this, I think he was correct. Riley v. 
State, 107 Miss., 600, 65 So., 882, L. R. A., 1915 A, 1041. 

But it is said that as to whether the occasion was such as to eall for 
a reply from the defendant was a matter for the jury to determine in 
passing upon the weight of the evidence. S. v. Martin, 182 N. C., 846, 
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109 8. E., 74; 8. v. Walton, 172 N. C., 931, 90 S. E., 518; 8S. v. Bow- 
man, 80 N. C., 482; 8. v. Perkins, 10 N. C., 376. The law is other- 
wise with respect to confessions. S. v. Andrew, 61 N. C., 205. “In 
this jurisdiction it is the province of the judge, and not that of the 
jury, to determine every question, whether of law or of fact, touching 
the admissibility of evidence.” S. v. Whitener, 191 N. C., 659, 132 
S. E., 603; Munroe v. Stutts, 831 N. C., 49. 

Actual confessions are not admissible against a defendant unless they 
are voluntarily made. S. v. Newsome, 195 N. C., p. 566. Hence, “mere 
shadows of confessions,” such as arise from silencein the face of accu- 
gations, ought not to be received in evidence unless they amount to 
clear admissions by acquiescence. 


Groepen, J., concurs in dissent. 





STATHID vy. DAVE MchRAL., 
(Filed 27 January, 19381.) 


1. Criminal Law G 1—lIt is proper for trial court to determine the com- 
petency of an alleged confession of the accused. 

When the confession of one accused of murder is sought to be intro- 
duced upon the trial the question as to whether the alleged confession 
was entirely voluntary and given without inducement by fear or favor 
should be submitted to the trial court upon a voir dire for the purpose 
of determining its admissibility. 

2. Same~—Confession in this case held competent to be received in evi- 
dence. 

Where it is shown on voir dire that the confession of the defendant 
was. made without fear or favor and was voluntary, the confession is 
properly admitted in evidence and where material facts related in a con- 
fession are substantiated and corroborated by other testimony, the con- 
fession is admissible as evidence to be considered by the jury. 

3. Criminal Law G q—Statement of wife of defendant leading him to 
confess held not to be testimony by her against him. 

The fact that the wife in the presence of her husband related to the 
oticers having him in charge certain matters tending to fix him with the 
crime of murder with which he was charged, leading him to confess his 
euilft, does not fall within that class of evidence against him which the 
statute forbids a wife from giving. 


BrRoaprENn, J., dissents. 


AvpEaL by defendant from Johnson, Special Judge, and a jury, at 
April Term, 1980, of Scotnann. No error. 
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The defendant was indicted for the homicide of Alfred Ellison, he 
was found guilty of murder in the first degree and was sentenced 
to be electrocuted. 

The evidence was to the effect that the deceased was a small man, 
weighing about 140 pounds, and about 81 years old, and was operating 
a filling station and small store at McCormick Crossroads in Scotland 
County. He lived alone in the rear of the store, which was cut off by 
a partition. Deceased was alleged to have been killed on Friday 
night, 3 January, 1930. S. H. Dunlap, a rural policeman, and R. C. 
Miller, a deputy sheriff of the county, went to the store Saturday 
afternoou about 3:00 o’clock. The building was closed, the windows 
had blankets hanging over them and from the outside no one could 
see the conditions on the inside. Officer Dunlap went through a 
window in the gable. He opened the front door for the other officer, 
Miller. The back door could not be opened, the other door was 
locked, there was uo key to it. The front door was barred. Ellison 
was found lying with his head at the corner of the icebox towards 
the door—feet back towards the stove, and almost on his face, his 
hand up, and blood was all over everything. In the back of his head 
the skull was shining; his head was busted with an axe there. The 
wounds were made with a sharp instrument. The cash drawer was 
pulled out and there was a dollar bill over behind the till of the 
cash drawer. There was a trunk there and the lid was up; that 
had been rifled; the contents of it were tousled up. An axe was 
found in the store, it was standing on end, between the kerosene 
barrel and the box, in the same room the deceased was in. The axe 
had fresh blood on the blade. A hat was found in the icebox, and 
the icebox was closed. There was blood on the hat, a hole was in 
the hat, and there were some white hairs on the hat at that time. 

Dr. Peter McLean, an expert physician and surgeon, examined the 
body and found nine wounds on the head, three looked like hits and 
the others hke slight euts. “They looked to be made with a blunt 
instrument; the skull was fractured in three places; it was badly 
beaten up; fractured in two places.” 

R. C. Miller testified, in part: “I was present at the time the de- 
fendant was arrested, so was Mr. Jones, the sheriff and Mr. Dunlap. 
We arrested the defendant right on the State line. He was in a 
Ford touring car with Cornell Thomas. We arrested him about eight- 
thirty and brought him to Laurinburg and put him in jail. I was 
not present when the jars were turned over to Mr. Jones. He got out 
of our car and went after them. We found five dollars in a pack of 
Chesterfield cigarettes on the defendant; five dollars was inside of the 
cigarettes, back in behind them; five dollars in ones; and we found 
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some other money on him—he had on wrapped leggings—regulation 
wrapped army leggins, and we found a ten dollar bill stuck in the end 
of them where the strap fastens, and I think he had one or two dollars 
in paper money in his pocket. This is the money we found on the 
defendant; there is $24.00 there.” 

Rk. C. Miller and other witnesses, in the absence of the jury, were ex- 
amined on the vowr dwe as to the competency of the confession made by 
the defendant. On the jury being brought in, the following questions 
were propounded to the witness: (Examination by solicitor) Q. Now, 
Mr, Miller, before the defendant had any conversation with you, state 
to his Honor and the jury whether or not you or anyone in your 
presence made any threat to the defendant? A. Did not. Q. State to 
his Honor and the jury, before the defendant had any conversation 
with you whether or not you or anyone in your presence offered him 
any reward or hope of reward or told him it would be better for him 
to make any statement to you? A. No, sir, did not. Q. State to his 
Honor aud the jury whether or not anyone in your presence at any 
time, before the defendant made any statement to you, by means of any 
force whatever, forced the defendant to make any statement to you? A. 
We did not. Q. Go ahead and tell his Honor and the jury what, uf any- 
thing, the defendant told you and the other officers in your presence 
about his connection with this murder, if any? (Objection by prisoner, 
exception.) A. He said that he went to Ellison’s place and came on down 
by this one-armed negro’s house—Josh Norman-—aud stayed there 
about tweuty or thirty minutes and came on down to the filling station, 
Mr, Elhison’s filing statiou, and went in and he bought a coca-cola or 
a soft drink of some kind, and he picked up the axe and hit the old 
mau in the head and after he hit him he saw a little black bag over 
there and decided he had just as well take his money and the pistol 
happened to be in it and he took it home and counted it all except the 
pennies and nickels—that he didn’t count them—and burned up the bag 
and later burned up the pistol and put the money in this fruit jar 
und bid it in the woods. He said he burned the pistol the next morning; 
sald it was right between seven-thirty and eight o’clock when he hit 
the old man in the head. He said the thirty-five dollars was all there 
was there not counting the silver money. He said he hid the money 
in the woods and then he stayed at home that night and the next day 
and the next day and about the middle of the day or after dinner he 
and his wife came to town—to Laurinburg—and he found out on the 
streets up here the next day—he stayed over in Laurinburg that night, 
didn’t go home—and he heard on Sunday we were looking for him and 
he kept dodging around. He said he had a bottle with him and was 
drinking but he didu’t know whether that bottle there was the same 
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boitle or not but it looked like it. I don’t recall that he said where 
he got what he was drinking. He said he hit the old man once and he 
fell and looked like he was about to get up and he kind of tapped him 
again. He said when he left the filling station he went out the door 
and pulled the door to and turned the key and the key wouldn’t come 
out and he left the key in the door. I didn’t ask him anything about the 
sacks over the windows and doors. I don’t remember anything else he 
said. That conversation was in the presence of the sheriff and Mr. 
Jones; the sheriff was in and around the jail there.” 

The entire alleged confession of the prisoner, as testified to by the wit- 
ness, R. C. Miller, was in apt time, objected to by the prisoner. The 
objection was overruled and the prisoner excepted. Thereupon the 
prisoner moved the court to strike out the testimony of the witness, R. C. 
Miller, as to the entire alleged confession of the prisoner as testified to 
by said witness. Motion denied and the prisoner excepts. 

The testimony of R. C. Muller as to defendant’s confession, was 
corroborated by Sheriff F. C. McCormick and J. T. Jones. J. T. Jones 
also testified, in part: “I was a rural policeman of this county in Janu- 
ary of this year. I found that piece of iron, Mr. Brown and myself 
found it, under the defendant’s house, and at that time it appeared to be 
freshly burned. Q. Do you know what kind of pistol that was? A. 
I can’t swear but I believe it was a Smith and Wesson. We found it 
under the front porch, not very far from the chimney; the chimney 
was in the middle of the house.” 

Cornell Thomas testified, in part, to the effect that defendant came 
to his house about quarter to three in the morning, the following 
Thursday after the killing. “I asked did they have him accused of kill- 
ing this man at the filling station and he said “No,’ and we talked on a 
little more. He asked me did I have any cigarettes and I told him ‘No, 
and he said he wished he had a cigarette and we sat there and I asked 
him wasn’t he hungry and he said ‘Well, he could eat,’ and I told my 
wife to get up and give him something to eat and she gave him some- 
thing to eat and he said he wished he had some money and we kepi 
talking on—me and him—concerni: : 
I go to his house and tell his wife to send him some money, and I asked 
him how much money did he have that he could get, and he said 
about fifteen dollars, and I finally told him fifteen dollars wouldn’t 
carry him anywhere and he needed more than that if he had it, and 
he told me to tell them to send him thirty-five dollars. . . . I 
found some money about five or six hundred yards from the house; it 
was in a little streak of w oods about where an old stump eee 
like it had been dug up and a little sink there and it was buried. I 
found that httle jar there with that money in it. That knife was not 
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in the jar when I found it—thirty-five dollars in greenbacks. I can’t 
tell you exactly what denominations it was 1n—some one dollar bills and 
five dollar bills and some ten; I can’t tell you exactly what shape; 
{ didn’t pay that much attention. After I found the jar I left the 
money in it and gave him the greenbacks; I didn’t find any more money 
anywhere else and he was still at my house when I got back; he said 
he didn’t know where to go. I carried the jar to an old house where we 
used to live and hid it in some corn and later I told Mr. Jones (the 
rural policeman) where it was and told him [ found it and where | 


found it and went to the house with him. . . . I guess he was 
arrested about eight-thirty that same night; [ was with him when he 
was arrested and I was taking him to the State line. . . . JI asked 


him where he had been working since he quit over here and he told 
me on people’s cars about the country. I hadn’t seen Dave since the 
time the man was found dead until he come to my house; the last 
time I saw him was in the fall. He nor his wife are any kin to me. 
(Cross-examination.) Yes, sir, when he come to my house and told me 
who he was I opened the door and he come in and we sat down by the 
fire and built it up after a while—after my wife give him something 
to eat, and we talked and I asked if the officers were not hunting him 
and he said he didn’t know anything about the killing; denied knowing 
a thing about it and said he didn’t have anything to do with it. Yes, 
sir, he stayed there after [ told him the officers were hunting him—he 
was scared; my wife give him something to eat and I told him I couldn’t 
do him any good. I didn’t tell him if I was him I would get away 
while the getting was good; I told him the way it looked to me he was 
burned up and I couldn’t do him any good and then he said he wished 
he had some money; I didu’t tell him JI didn’t have any money. He 
told me to go see his wife and get some money. . . . Dave didn’t 
know we were going to meet the officers I didn’t tell him where I was 
going to take him. I told him I was going to carry him across the State 
line.” 

It was in evidence that Cornell Thomas obtained the information 
where the money was hid from defendant’s wife, who went with him 
and pointed out the spot where Thomas found it. 

Leon McCormick testified, in part: “I am about 13 years old. On 
Friday uight before Mr. Ellison was found dead on Saturday, I passed 
the filling station about 7 o’clock and there was nobody there then but 
Mr. Ellison. I went in and got a package of chewing gum and came 
right ont and went to my cousin’s—Huntley Webhb’s—about a quarter 
of a mile from Mr. Ellison’s and came back by the filling station about 
eight-thirty—I stayed at my cousin’s about an hour and a half—and I 
didn’t stop as I came back by the filling station. It was dark and I 
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eouldn’t see anybody or any light in there. I was walking and in the 
middle of the road; the road went right by the filling station. There 
was a light in the filling station when I went by the first time, a lamp.” 

Josh Norman testified, in part: “I saw the defendant Dave McRae 
that night; he was at my house when I come from work; I come in 
about 7:30; 1t wasn’t dark when I come in, it was just sundown, and 
he was there then and stayed about thirty minutes. . . . I smelled 
a little mule on him at that time; that is something to put in automo- 
biles—aleohol. I told him I was too tired to go anywhere and he said 
he was going to step down to Son McRae’s—he stayed right below me, 
in the direction of the filling station, about half the distance from my 
house to the filling station. I didn’t see him any more that night. When 
he left my house he asked me what time it was and I told him it was 
seven-thirty; that 1s when he left; I looked at my watch. He left my 
house alone.” 

Albert Hunt testified, in part: “I saw Dave McRae, the defendant, 
on Friday afternoon before Mr. Ellison’s body was found on Saturday; 
he was just in front of Mr. Ellison’s filling station. I was working on 
the ditch bank and Dave came by where we were working. 
When he turned around he had a bottle in his pocket but he lidn’t 
take it out. It was a pint bottle with a small neck and a brown looking 
stopper and resembled this bottle. I couldn’t see what was in the bottle. 
This bottle was found in the filling station at the kerosene tank, right 
by the axe; the axe was sitting up and the bottle sitting right on top 
of it. I went in the window of the filling station with Mr. Dunlap 
before the door was open to Jet Mr. Miller in and this was in the 
bottom of the bottle when I found it; that is whiskey was in there. 
Dave McRae was living down at Gum Swamp at this time, about a mile 
or three-quarters from the filling station. . . . Q. Just state whether 
this defendant ever made any statement about Mr. Ellison of any sort? 
A. Yes, sir, one time, me and Dave McRae helped Mr. Norton kill hogs 
and come to Mr. Ellison’s filling station in the evening when we got 
through and me and Dave went in and he had a fire in the heater and 
sat down—I sat down and Dave stood up, and the old man was behind 
the counter fixing his supper and Dave bought a loaf of hght-bread 
and a can of sardines, and said ‘Mr. Ellison, give me your can cutter,’ 
and he did it and when he handed it to Dave he says, ‘Dave, I want 
this one back, and Dave says ‘You will get it back, and he cut the 
sardines and give it back to him, and Dave come and sat down on the 
opposite side of the heater from me and Dave asked me did I want a 
piece of light-bread and he gave me a piece and I says ‘Dave, what was 
that about a can cutter, what was the matter with you and the old man?’ 
and he said the old man accused him of stealing a can cutter Sunday 
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and he never stole it, and I says ‘You and the old man are going to 
keep on until you have trouble,’ and Dave says ‘I will kill hell out of 
that old man,’ and I says ‘That old man will kill you, he will shoot you 
because he has got a pistol’—they told me he bought a pistol—and Dave 
says ‘I will kill hell out of him and take that pistol, the old man was 
sitting behind the counter eating supper and [ went on home and left 
Dave there and Son Revels come in. I think 1t was Monday after 
Christmas.” 

The evidence relative to the testimony on the voir dire will not be set 
forth, but briefly stated in the opinion. 

The defendant introduced no testimony, made assignments of error to 
exceptions above taken, as to the defendant’s confession, and other 
exceptions and assignments of error, and appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Gibson & Gull for defendant. 


Crarxson, J. The only material assignment of error is to whether 
the confession of defendant was voluntary. This was thoroughly gone 
into on the voir dire by the judge below in the absence of the jury, and 
the court ruled that it was voluntary. There was evidence to support 
this ruling and the witnesses, after proper preliminary questions, who 
heard the confession of defendant, were permitted to testify. In this 
we Gan see no error, 

In S. v. Fou, 197 N. C., at pp. 487-8, we find: “This Court, through 
Dillard, J., speaking to the subject in S. v. Sanders, 84 N. C., at p. 
730, said: ‘Under the objection made, the admissibility of the confession 
depended on the facts accompanying it and the legal inference there- 
from, the facts being matter for the decision of the judge and conclusive, 
and the sufficiency or insufficiency thereof to warrant the admission 
or exclusion of the evidence being matter of law reviewable in this 
Court. S. v. Andrew, Phil. (61 N. C.), 205; S. v. Whitfield, 70 N. C., 
356. If from the facts the legal inference be that the confession was 
voluntary, then the evidence was receivable, otherwise, not.’ 

When objection i is made, the competency or Incompetency must be head 

on the voir dire. ‘Voir dire—to speak the truth. This phrase denotes 
the preliminary examination which the court may make of one pre- 
sented as a witness or juror, where his competency, interest, etc., 1s 
objected to.’ Black’s Law Dic., 1212.” S.v. Blake, 198 N. C., 547. 

In 8. v. Moore, 2 N. C., at p. 484: “A confession extorted and un- 
corroborated by circumstances, weighs nothing; but a confession whether 
extorted or not, that relates a number of circumstances which the 


156 IN THE SUPREME COURT. [200 
STATE v. MCRAE. 


prisoner could not well be acquainted with but as perpetrator of the 
crime, all which circumstances are proved by other testimony, to have 
actually existed, is such testimony as should be left to the consideration 
of a jury. That is the nature of the confession in the present case; and 
upon such testimony, if the jury are satisfied with its truth and suffi- 
ciency, they may find the prisoner guilty. They should be very cautious 
however, and examine every circumstance with the most critical nicety 
before they do so. The jury found him guilty, and he had judgment 
of death.” 8S. v. Herring, post, 306. 

The confession, itself, was full and complete as to the actual killing; 
the motive of the killing; the obtaining of the money. The confession 
was corroborated as to the hiding of the money and its location, the 
larger portion of it being buried near the house of the defendant. 
The axe was found in the store, with which the old man was killed; 
the time defendant was seen near the store; the bottle of liquor seen in 
defendant’s pocket the evening before, and a similar one found in the 
store; the burning and hiding of the pistol, and the similarity to one 
sold the old man, and many other corroborating circumstances which 
defendant would not have known of unless he was the perpetrator 
of the crime. 

On the vowr dire it was shown that there were no promises or threats 
made to the defendant that induced this confession. His wife had told 
the officers where to find the pistol and that the money that Cornell 
Thomas had given to the officers was part of the money that her hus- 
band had hidden. He (defendant) then said to bring his wife up and 
let her tell 1t before him. When his wife came in to defendant’s pres- 
ence in the jail, she was told, “Now Dave wants to talk to you about this 
matter. Go ahead and tell me what you know about it, if you want 
to.” She started erying and started telling what she had told the officers 
before and Dave stood there a little and tears commenced running down, 
and he said “You can take her back.” After that, Dave did tell the 
officers the particulars of the slaying. The conduct of the officers in this 
case was far short of that discussed in Ziang Sung Wan v. U. S8., 
266 U. S., 1, and which was condemned in that case. There was cer- 
tainly, in the instant case, no inducement or threat offered the defend- 
ant. There was questioning. The whole matter was heard patiently 
and carefully by his Honor in the court below, and is spread upon the 
reeord here. It is evident, of course, that the discovery by him that his 
wife had told the officers what he told her induced him to make a clean 
breast of the whole matter himself. This, however, was not his wife 
testifying against him. S. v. Graham, 194 N. C., 459; 8S. vo. Burno, 
post, 267, 


Cr 
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The confession of defendant is corroborated in every particular. The 
murder was more than ordinarily brutal. An old man lving alone, 
harmless and inoffensive, working for his daily bread, at the advanced 
age of 81, slain in his home at night and robbed. The defendant lived 
in Gum Swamp, and his eruel and ruthless conduct stamps him as 
a product of the jungle. The defendant being tried for his life, was 
given every right and benefit kuown to the law. Unusually able lawyers 
were appointed to defend him. They did everything to see that the 
defendant had a fair and impartial trial. They appealed to this Court, 
and presented an able argument in behalf of the defendant. The Court’s 
charge went into every phase of the evidence and applied the law 
applicable to the facts, and the contentions of defendant were fully given. 
It is to the credit of our Anglo-Saxon civilization that, under such 
trying circumstances, orderly procedure was followed, and defendaut was 
given a fair and impartial trial. The record discloses that defendant 
had every right which anyone, high or low, was entitled to under the 
law. Orderly government is fundamental and should ever be followed, 
as in the present case, and the people of Scotland County are to be 
commended. We find in law 

No error. 


Brocpven, J., dissents. 





MACK INTERNATIONAL MOTOR TRUCK CORPORATION y. WACHOVIA 
BANK AND TRUST COMPANY, Executor oF J. H. REED; E. H. REED, 
AND NORTHERN INSURANCE COMPANY OF NEW YORK. 


(Filed 27 January, 1981.) 


1. Contracts F a—In this case held: plaintiff in cross-action was not a 
party to the contract sued on therein, and nonsuit was proper. 
Where the purchaser of trucks under a conditional sales contract pays 
the seller the amount of the insurance premium under an agreement that 
the seller have the trucks insured against fire for the protection of them 
both, and the seller procures the policy, and the purchaser delivers one 
of the trucks, and after his death, his administrator delivers the other 
to the purchaser's son, and thereafter the trucks are damaged by fire, 
Held; the purchaser’s son, not being a party to the contract of sale nor a 
beneficiary in the insurance policy, has no contractual relationship with 
either the seller or the insurer, and in an action for the possession of the 
trucks be may not set up a cross-action against the seller for failure to 
provide enforceable insurance pretection or against the insurer for lia- 
bility on the policy. 
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2. Insurance J a—Where forfeiture is plainly incurred for violation of 
stipulations of policy nonsuit in action against insurer is proper. 
Where the deceased purchaser of two trucks under a conditional sales 
contract and his administrator had knowledge of the terms and condi- 
tions of a policy of fire insurance thereon procured by the seller, and 
the evidence discloses several breaches of stipulations in the policy by the 
administrator which, under its terms, would forfeit the policy, and there 
is no evidence of a waiver of such violations by the insurer, Held: in an 
action by the seller to recover the balance of the purchase price, the 
cross-action of the administrator against the codefendant insurer for loss 
sustained by fire is properly nonsuited. | 


3. Contracts E a—Evidence of breach of agreement to provide insurance 
protection held sufficient to be submitted to the jury. 

Where the purchaser of trucks under conditional sales contract pays 
the seller the amount of the insurance premium under an agreement 
that the seller would insure the trucks against loss by fire, and the seller 
procures the insurance and so notifies the purchaser, disclosing the terms 
and conditions of the policy, but failing to disclose the name of the 
insurer, and after the death of the purchaser his administrator advises 
the seller that it had sold one truck to the purchaser’s son, taking a 
mortgage for the balance of the purchase price, and asks that the seller 
“fix” the insurance policy to protect its interest, and in reply thereto 
the seller advises that in case of loss the estate of the purchaser would 
be paid all surplus after payment of the seller’s lien, Held: upon the 
trucks being damaged by fire, evidence that the seller, knowing the terms 
and conditions of the policy, had failed to fix the policy as requested 
by the administrator and had failed to disclose the name of the insurer 
in time for proper proof of loss to be made, rendering the policy void 
because of violations of stipulations therein, is sufficient evidence to be 
submitted toe the jury on the question of the seller’s liability, and the 
seller’s motion as of nonsuit should have been denied. 


AppraL by defendants, Wachovia Bank and Trust Company, execu- 
tor, and EK. H. Reed, from Oglesby, J., at August Term, 1930, of 
BuNCOMBE. 

Affirmed in appeal of E. H. Reed; new trial in appeal of Wachovia 
Bank and Trust Company, executor. 

This action was begun on 28 September, 1928, to recover of the de- 
fendant, Wachovia Bank and Trust Company, executor, the balance due 
on certain notes executed by its testator, J. H. Reed, dated 23 July, 
1925, and payable to plaintiff; and, also, to recover possession of two 
certain trucks each of which was sold by plaintiff to the said J. H. 
Reed in accordance with the terms of a conditional sale agreement of 
even date with said notes. Under the terms of said conditional sales 
agreements, copies of which are attached to the complaint as exhibits, 
the plaintiff has a lien on each of said trucks for the amount due plain- 
tiff.on the purchase price of the same, as evidenced by notes executed by 
the said J. H. Reed, and referred to in the said conditional sale agree- 
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ment. Both said trucks were injured or damaged by fire on 2 July, 
1926. The value of both was greatly diminished by the injury and 
damage, caused by said fire. 

In its complaint, plaintiff alleges that at the time it sold said trucks 
to the said J. H. Reed, it insured the same against loss or damage by 
fire, in order to protect its pecuniary interest therein; that the balance 
due plaintiff on the notes sued on in this action 1s $3,382.50; and that 
the insurance company which under its policy was liable to plaintiff for 
its loss and damage, caused by the fire, has paid or agreed to pay plain- 
tiff, on account of such loss and damage, the sum of $2,400. Plaintiff 
offers to credit the amount due on the notes executed by J. H. Reed, de- 
ceased, with the said sum of $2,400, thus leaving the amount for which 
plaintiff demands judgment in this action, $1,100.35, including interest 
to the date of the commencement of the action. 

After the action was begun, it was made to appear to the court that 
the trucks described in the complaint were, at the date of the fire, and 
are now, in the possession of E. H. Reed, a son of J. H. Reed, deceased ; 
it was thereupon ordered that the said E. H. Reed be made, and he 
was made a party defendant in the action. 

In their answer to the complaint the defendants, Wachovia Bank 
and Trust Company, executor, and E. H. Reed, allége that at the date 
of the sale of the trucks described in the complaint to J. H. Reed, the 
said J. H. Reed, in accordance with the terms of the conditional sales 
agreements under which the said trucks were sold and delivered to him 
by the plaintiff, paid to the plaintiff the sum of $157.45, as a premium 
for the insurance of each of said trucks against loss or damage by fire, 
during a period of eighteen months from the date of said sales, in the 
sum of $4,900, with the loss, if any, payable to the plaintiff and the 
said J. H. Reed, as their interest in the trucks, at the date of the loss, 
might appear; that thereafter, plaintiff advised the said J. H. Reed 
that it had insured the said trucks against loss or damage by fire, in 
accordance with its agreement; that plaintiff did not advise the said 
J. H. Reed, nor has it advised the defendants, since his death, the name 
of the insurance company from which it had procured such insurance; 
that after the fire, defendants informed the plaintiff of the loss resulting 
therefrom, and requested plaintiff to furnish defendants with blanks for 
making proofs of their loss; and that plaintiff failed and refused to 
furnish such blanks, and failed and refused to advise defendants the 
name of the insurance company with which plaintiff had insured said 
trucks. Defendants further allege in their answer that since the fire, 
they have been advised, informed and believe that plaintiff insured said 
trucks with the Northern Insurance Company of New York, and that 
the said company was liable to defendants for their loss resulting from 
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the fire. Defendants allege that the amount of their loss, resulting from 
the fire which injured and damaged said trucks, was $10,215.62. De 
fendants demand judgment that they recover of the plaintiff the said 
sum of $10,215.62, and such other and further relief as they may be 
entitled to. 

Plaintiff, in its reply to the cross-action of the defendants, denies 
the allegations upon which defendants demand judgment against the 
plaintiff, and allege that if plaintiff is hable to defendants on said 
allegations, its liability is secondary, and that the Northern Insurance 
Company of New York is primarily liable to defendants for their loss. 
In accordance with the prayer in plaintifl’s reply, it was ordered by the 
Court that the Northern Insurance Company of New York be made, and 
it was made a party defendant in this action. 

Jn its answer to the pleadings of the plaintiff and of its codefendants, 
the said Northern Insurance Company of New York, denied all allega- 
tions therein on which either the plaintiff or the said defendants contend 
that said defendant is hable to plaintiff or said defendants, for any 
loss which either suffered by reason of the injury or damage to the 
trucks described in the complaint, caused by fire on 2 July, 1926. 

At the trial of this action, judgment was rendered on the answers of 
the jury to the issués submitted as follows: 

“This cause coming on to be heard before his Honor, J. M. Oglesby, 
judge presiding and holding the courts of the Nimeteenth Judicial Dis- 
trict, North Carolina, and a jury, at the regular August A.D. 1930 
term of the Superior Court of Buncombe County, and being heard, and 
the defendant, Northern Insurance Company of New York, having 
made a motion to nonsuit the plaintiff at the conclusion of the evidence 
in behalf of the plaintiff, and the defendants Wachovia Bank and Trust 
Company, executor of J. H. Reed, deceased, and E. H. Reed, having 
made a motion to nonsuit the plaintiff, and the plaintiff, Mack Inter- 
national Motor Truek Corporation, and the defendant, Northern Insur- 
ance Company of New York, having each made a motion to nonsuit the 
cross-action and counterclaim of the defendants, Wachovia Bank and 
Trust Company, executor of J. H. Reed, deceased, and E. H. Reed, at 
the conclusion of all the evidence of said defendants, Wachovia Bank and 
Trust Company, executor of J. H. Reed, deceased, and E. H. Reed, and 
the court being of the opinion that said motion of nonsuit by plaintiff 
and defendant insurance company should be allowed, and the jury hav- 
ing answered the issues of record in favor of the plaintiff, Mack Inter- 
national Motor Truck Corporation and against the defendant, Wachovia 
Bank and Trust Company, executor of J. H. Reed, deceased. 

“It is, therefore, ordered and adjudged that the plaintiff, Mack Inter- 


national Motor Truck Corporation, and the defendants, Wachovia Bank 
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and Trust Company, executor of J. H. Reed, deceased, and EK. H. Reed, 
be and they are hereby nonsuited as to any and all claims which they or 
any of them, have in this action against Northern Insurance Company of 
New York, and that the defendants, Wachovia Bank and Trust Com- 
pany, executor of J. H. Reed, deceased, and E. H. Reed, be and they are 
hereby nonsuited as to their cross-action and counterclaim against the 
plaintiff, Mack International Motor Truck Corporation, and, 

“Tt is further ordered and adjudged that the plaintiff, Mack Inter- 
national Motor Truck Corporation, have and recover of the defendant, 
Wachovia Bank and Trust Company, executor of J. H. Reed, deceased, 
the sum of $3,382.50, the principal sum of said notes, together with 
interest upon each of said notes from the date of 23 July, 1925, at the 
rate of six per cent per annum, until paid, less the sum of $2,400 to be 
credited upon said notes as of the date of 28 September, 1928, and that 
said defendants, Wachovia Bank and Trust Company, executor of J. H. 
Reed, deceased, and E. H. Reed, pay all the costs of this action to be 
taxed by the clerk.” 

From said judgment defendants, Wachovia Bank and Trust Company, 
executor, and E. H. Reed, appealed to the Supreme Court. 


J. W. Hanes for plainteff. 

Bernard, Williams & Wright for defendant, Northern Insurance Com- 
pany of New York. 

Bourne, Parker & Jones and Kitchin & Kitchin for defendants, 
Wachovia Bank and Trust Company, executor, and E, H. Reed. 


Connor, J. There was no evidence at the trial of this action tending 
to show any contractual relation between the defendant, E. H. Reed, and 
the plaintiff, Mack International Motor Truck Corporation, with re- 
spect to the notes sued on in this action, or with respect to insurance on 
the trucks described in the complaint against loss or damage by fire. 
The only cause of action alleged in the pleadings of the plaintiff, and 
established by the evidence at the trial, in favor of the plaintiff and 
against the defendant, E. H. Reed, is for the possession of the trucks, 
one of which had been delivered to said defendant by his father, J. H. 
Reed, and the other by the defendant, Wachovia Bank and Trust Com- 
pany, executor, after the death of the said J. H. Reed. In its letter to 
the defendant, Wachovia Bank and Trust Company, executor, dated 
18 January, 1926, in reply to a letter advising plaintiff that E. H. 
Reed had the trucks in his possession, and had agreed to assume liability 
for certain of the notes executed by J. H. Reed, the plaintiff expressly 
declined to “look to” the said E. H. Reed for the payment of said notes. 
At no time after the trucks sold by plaintiff to J. H. Reed were delivered 
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into the possession of EK. H. Reed did the plaintiff enter into any con- 
tract with the said E. H. Reed, with respect to said trucks, or with 
respect to insurance on the same. 

Nor was there any evidence of any contractual relation between the 
defendant, E. H. Reed, and his codefendant, Northern Insurance Com- 
pany of New York, with respect to insurance on said trucks. The de- 
fendant, E. H. Reed, is not named as the assured in the policy of insur- 
ance offered in evidence at the trial, nor in any rider attached thereto. 
It does not appear from the evidence that the defendant insurance Com- 
pany had any notice prior to the fire that the trucks had been delivered 
to the said E.. H. Reed, or that the said E. H. Reed had or claimed any 
interest in them. In the absence of evidence tending to show that the 
defendant, Northern Insurance Company, of New York, contracted, 
directly or indirectly, with the said E. H. Reed, with respect to insur- 
ance on the trucks, the latter is not entitled to recover in his cross- 
action against the said insurance company. 

There is no error in the judgment dismissing the cross-actiou of the 
defendant E. H. Reed against the plaintiff and also his cross-action 
against his codefendant, Northern Insurance Company of New York. 
In this respect the judgment is affirmed. 

All the evidence with respect to the cross-action of the defendant, 
Wachovia Bank and Trust Company, executor, against its codefendant, 
Northern Insurance Company of New York, on the policy of insurance 
offered in evidence at the trial of this action, shows that said defendant 
is barred of any recovery on said policy by reason of the breach of and 
its failure to comply with certain valid and binding stipulations and 
provisions of said policy. Both the said defendant and its testator had 
knowledge of these stipulations and provisions, and with this knowledge 
both breached and failed to comply with the same. Tor this reason, 
by the express terms of the stipulations and provisions of the policy, an 
action to recover on the policy is barred. The testator of said defendant 
was advised by his agent, the plaintiff, Mack International Motor 
Truck Corporation, in its letter dated 23 July, 1925, that it had in- 
sured the trucks against loss or damage by fire, under a policy of insur- 
ance, “the terms, conditions and limitations of which are printed on the 
reverse side of this letter for the information of all concerned.” There 
was no evidence tending to show that the defendant insurance company 
had waived the several breaches by the defendant and its testator of said 
stipulations and provisions. 

There is no error in the judgment dismissing the cross-action of the 
defendant, Wachovia Bank and Trust Company, executor, against its co- 
defendant, Northern Insurance Company of New York. In this respect 
the judgment is affirmed. 
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At the time plaintiff sold the trucks described in the conditional sales 
agreements attached to the complaint in this action as exhibits, to J. H. 
Reed, the said J. H. Reed, in accordance with the terms of said condi- 
tional sales agreements, paid to the plaintiff, as a premium for the 
insurance of each of said trucks against loss or damage by fire, the sum 
of $157.45. In consideration of the payment of said sum of money, the 
plaintiff agreed to insure each of said trucks against loss or damage by 
fire, for a period of eighteen months, in the sum of $4,900, with the loss, 
if any, payable to the plaintiff and to the said J. H. Reed, as their 
interests might appear at the date of loss. There was evidence tending 
to show that plaintiff insured said trucks in accordance with its agree- 
ment, and that it so advised the said J. H. Reed. The plaintiff did not 
advise the said J. H. Reed, nor did it advise the defendant, Wachovia 
Bank and Trust Company, executor of the said J. H. Reed, after his 
death and before the date of the fire which injured and damaged said 
trucks, the name of the insurance company which had issued the policy 
of insurance. Plaintiff did, however, advise the said J. H. Reed of the 
terms, conditions and limitations contained in the policy of insurance 
which plaintiff had procured. There was evidence tending to show 
that the said J. H. Reed, and after his death the defendant, his executor, 
breached and failed to comply with certain stipulations and provisions 
of said policy. By reason of said breaches of and failure to comply with 
said stipulations and provisions, by the express terms of the policy, the 
defendant, Wachovia Bank and Trust Company, executor, is barred of 
recovery on the said policy, and is also barred of recovery on the con- 
tract of plaintiff to insure said trucks, unless the same have been waived 
by the plaintiff. With respect to such waiver, the facts shown by the 
evidence are as follows: 

After the death of J. H. Reed, and after the defendant had qualified 
as his executor, to wit, on 11 January, 1926, the defendant advised the 
plaintiff that it was informed that E. H. Reed, the son of J. H. Reed, 
claimed that his father had sold or given to him one of the trucks and 
that he had assumed the payment of the notes of J. H. Reed for the 
balance due on the purchase price of said truck. In its letter to plain- 
tiff, dated 23 February, 1926, the defendants advised the plaintiff that 
it had sold the other truck to the said E. H. Reed, and had taken a 
mortgage on same for the purchase price. In this letter, defendant re- 
quested plaintiff to have the policies of insurance on the trucks “fixed so 
that in case of accident or fire, we will be protected after you have been 
paid.” To this letter plaintiff replied on 27 February, 1926, advising 
plaintiff that the trucks were insured, and that “in the event of fire, 
theft or collision on trucks covered with insurance with this company, 
the claim of the company would, of course, be paid first, and the balance 
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would then go to the estate of Mr. J. H. Reed.” The trucks were there- 
after injured and damaged by fire on 2 July, 1926. 

After the fire, to wit, on 3 July, 1926, defendant by letter advised the 
plaintiff of the loss and requested plaintiff “to send proper papers to be 
signed in regard to the loss.” In response to this letter, plaintiff wrote 
the defendant on 10 July, 1926, as follows: “With reference to your 
letter of 3 July, regarding loss by fire of two trucks, Nos. 737906 and 
787855, which were operated by the estate of J. H. Reed, deceased. Our 
insurance adjuster has been advised of this loss, and no doubt will be in 
Asheville in a short time to make an adjustment.” An adjuster soon 
thereafter investigated the loss. Both the plaintiff and the Northern 
Insurance Company of New York, from whom plaintiff had procured 
the policy of insurance on the trucks, subsequently denied liability to 
the defendant for the loss which it had sustained by the fire. Plaintiff 
did not inform the defendant that the policy of insurance on the trucks 
had been issued by the Northern Insurance Company, until after the 
expiration of the time within which according to the terms of the policy 
proofs of loss were required to be filed. 

On the foregoing facts it was error to nonsuit the defendant, Wachovia 
Bank and Trust Company, executor, in its cross-action against the 
plaintiff. The plaintiff with knowledge that the terms of the policy 
which it had procured for the protection of its interest and of the 
interest of the defendant in the trucks had been violated by both J. H. 
Reed and the defendant, his executor, advised the defendant that the 
trucks were then insured against loss by fire, and that in the event of 
loss by fire “its claim would be paid first, and that the balance would 
then go to the estate of Mr. J. H. Reed.” This information was given to 
the defendant after it had requested the plaintiff to have the policies 
on the trucks “fixed” so that its interest in the trucks would be protected 
in case of accident or fire. If plaintiff failed to have the policies ‘‘fixed” 
as requested by defendant, and as defendant was, in effect, advised had 
been done, then plaintiff is liable to defendant for the loss which it has 
sustained as a result of the fire. Case v. Hwbanks, 194 N. C., 775, 140 
S. E., 709. The amount of defendant’s loss is the value of its interest 
in the trucks at the date of the fire. 

In accordance with this opinion, the judgment is affirmed in the 
appeal of the defendant, E. H. Reed, and in the appeal of the defendant, 
Wachovia Bank and Trust Company, executor, except as to the plaintiff. 

The judgment that the cross-action of the defendant, Wachovia Bank 
and Trust Company, executor, against the plaintiff be dismissed as of 
nonsuit is reversed. 

It is ordered that as to the issues determinative of said cross-action 
there shall be a 

New trial. 
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SoUTHERN t. CoTron MILLs Co. 


J. P. SOUTHERN, EmMpLoyEr, DECEASED, AND MRS, J. P. SOUTHERN Et At., 
vy. MOREHEAD COTTON MILLS COMPANY, Employer, anp MARY- 
LAND CASUALTY COMPANY, Carrier, 


(Filed 27 January, 1981.) 


1. Master and Servant F i—Findings of fact of Industrial Commission 
are conclusive on courts when supported by sufficient evidence. 


The findings of fact of a member of the Industrial Commission in a 
hearing before him under the Workmen’s Compensation Act, approved by 
the full Commission upon appeal, is conclusive upon the courts when 
supported by any suflicient evidence. 

2. Master and Servant F b—Evidence held to support finding that death 
resulted from accident arising out of and in course of employment. 


Evidence tending to show that an employee of a mill using water 
power had the duty of keeping the race at the dam on the employer's 
premises clear of obstructions for the continued or proper running of 
the machinery of the mill, and that he came to his death in assisting 
the removal of an automobile from the water during his working hours 
by being drowned in the fast flowing waters in the race, is sufficient 
evidence to sustain a finding of the Industrial Commission that his death 
was caused by an accident arising out of and in the course of his 
employment and awarding recovery to the claimant under the provisions 
of the statute. 


AprraL by plaintiffs from Johnson, Special Judge, at June Term, 
1930, of ForsytH. Reversed. 

The findings of fact, as set forth by J. Dewey Dorsett, Commissioner : 

“It 1s admitted and is a part of this record, and is now found as a 
fact that the deceased met his death by accidental drowning while regu- 
larly employed by the defendant employer; that his average weekly 
wage amounted to $22.64 per week, that his wife, Mrs. J. P. Southern, 
and minor children, Stanford, Elaine and Talmadge Southern, were at 
the time of J. P. Southern’s death and for the three months prior 
thereto wholly dependent for support upon the deceased. 

The owner of the mill has this to say: ‘His duties (referring to the 
deceased) consisted principally of making the rounds, but his duties 
also consisted of helping raise and lower the gates to the dam, look after 
the property around there and the tail race.’ 

Mr. Royster, the superintendent of the defendant employer, has this 
to say: ‘He made the rounds, punched the clock and fired; we were 
carrying a light fire that night. He looked out for the property all 
around, and in case anything got in the race it was his duty to get it 
out, or to get some one else to help him to get it out, and he had charge 
of the pour, together with the gates and race and anything around there. 
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If the water got too high and he couldn’t raise the gates he would go in 
the mill and get people to help him or see the night foreman.’ 

‘Q. Where were you at the time this accident occurred? <A. I was at 
supper. My son called me and said the overseer had asked him to call 
me—that an automobile had run in the pond and that they would have 
to drain it to get it out, and that we would have to shut down the mill 
for three nights after that. I jumped in my car and rushed over to 
the mill’ 

The superintendent testified that he thought the deceased was under 
the impression that the car was full of folks, and further that he did 
not know that any one had ordered the deceased to jump into the canal 
for the purpose of rescuing the folks in the ear. 

Mr. Royster, the superintendent, was asked this question: ‘Q. Would 
you consider his going into the pond to rescue this man in his line of 
duty? A. The only way I could consider it in that light was that he 
knew that if something weren’t done—if he didn’t get the car out it 
would interfere with the running of the mill; that if the water all run 
they would have to shut down the mill. I don’t know whether he knew we 
could run without that water, but such was the case. If he didn’t, he 
would do all he could to help the mill folks get started up. We met Mr. 
Mizelle and told him that the water would have to be drained off, and 
the only way to do it was by raising the gates and that’s what he did. 
He had all the water cut out. Then they could get the car out before 
“the water was put in again. Mr. Southern was a man that would do 
anything to keep his job going, and maybe he construed it to be in his 
line of duty to help get the car out and get the people out. He wanted 
to keep from having to drain it next day, and get it out so the mill 
could start up work. He might have construed it in that way.’ The 
superintendent further testified that it was a part of the deceased’s 
duties to keep the pond clean, and was asked this question : ‘Q. As a mat- 
ter of fact, if he had been assisting in getting the automobile out so the 
gates could be lowered he would have been assisting the company im 
keeping the water up so the boilers wouldn’t run low? <A. Yes, sir. 
Q. The quicker the automobile was gotten out the quicker the gates 
could be lowered, and it was to the company’s interest if he did this so 
the boilers would not have gotten too low? <A. Yes, sir” Mr. Royster 
was asked another question: ‘Q. If he jumped in, Mr. Royster, in your 
opinion wasn’t it in the discharge of his duties in looking after the 
company’s property, and wasn’t he right there at that particular time 
to see about the water? Didn’t he go in there to get the automobile out 
to enable you to fill the boiler more quickly so the mill could continue 
running? A. Yes, sir, he could have been of assistance, of course, and 
the gates could not be dropped until the automobile was gotten out. I 
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think he was aiming to go over there and help until they found the 
body and get the automobile out.’ 

Counsel for the defendants asked this question: ‘Q. In your opinion 
was his primary purpose to save the man or to disregard the man and 
try to keep the mill going? A. Well, knowing the man as I did——he 
had a rather nervous disposition, and [ think Mr. Southern was highly 
excitable—he was always a man that was fond of working, and he 
always wanted to help somebody, and he would go through the mill and 
see somebody that needed a lift and would help him; he was always a 
man to give somebody a lift, and I think his whole-soul purpose was to 
get to the car, and get the car out, and help rescue somebody or ascer- 
tain if he could lower the gates. Q. His main purpose was to save a 
hfe? A. That’s my honest opinion as to why he did that. Q. Would 
the car in the canal have interfered with the operation of the mill? 
A. Well, no, provided we didn’t let the water out. Q. You were anxious 
that the car be gotten out? A. I stayed there until midnight to do it. 
Q. Would you have directed your men to get the car out had you been 
there? A. Yes, sir, 1 would have proceeded to have gotten it out as 
quick as I could so we could let the gates down.’ 

The superintendent was asked this question: ‘Q. Was it in the line of 
his duty as night watchman; that is, do you consider it a part of his 
duty to superintend and help get the car out of the canal? <A. If 
there was any trouble, or anything happened down there, he went to the 
night overseer 1f 1t was anything he could not handle. I suppose he was 
under the impression that they could hold him responsible for the 
water. Q. As superintendent you were interested in the removal of the 
car and the parties in the car? A. Yes, sir. Q. Did any of your other 
employees go into the water to get the car out, that you know of? A. 
No, sir, we got a garage man to get it out.’ 

In view of the foregoing we make the further finding of fact that J. P. 
Southern met with an accident arising out of and in the course of his 
employment upon the premises of his employer which resulted in his 
death.” 


AGREED STATEMENT oF Cast on APPEAL. 


The action was originally commenced before the North Carolina In- 
dustrial Commission and arose out of a claim for compensation on 
account of the death of the said J. P. Southern, who was fatally injured 
while in the employ of the defendant, Morehead Cotton Mills Company. 

The case was first heard before Hon. J. Dewey Dorsett, of the 
North Carolina Industrial Commission at Wentworth, North Carolina, 
on 30 October, 1929. Commissioner Dorsett filed an opinion in said 
case in which he sustained the contentions of the plaintiffs that said 
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accident arose out of and in the course of the employment and made 
an award in favor of said plaintiffs for compensation at the rate of 
$13.58 per week, payable weekly, for a period of 350 weeks; and 
funeral expenses not to exceed $200. 

On 6 November, 1929, the defendants appealed from the award of 
Commissioner Dorsett to the full Commission. The case was heard 
before the full Commission on 19 November, 1929, and thereafter, an 
opinion for the full Commission was filed by Chairman Matt H. 
Allen, in which the findings of fact and award of Commissioner Dorsett 
were adopted and affirmed. 

Thereafter on 16 January, 1930, the defendants gave notice of appeal 
from the aforesaid award of the full Commission to the Superior Court 
of Rockingham County, and the same was transferred for trial to the 
Superior Court of Forsyth County, where the same was heard on said 
appeal before his Honor, T. L. Johnson, at the June Term, 1930, of 
the Superior Court of Forsyth County. Judge Johnson rendered judg- 
ment, denying compensation to plaintiffs, overruling and setting aside 
the award originally made to them by Commissioner J. Dewey Dorsett 
and approved by the full Commission, and expressly adjudged that the 
accident did not arise out of the employment of J. P. Southern. 

It is admitted that at the time of his death the deceased was in the 
employ of the defendant, Morehead Cotton Mills Company, and it 1s 
the contention of plaintiffs that the injury resulting in the death of the 
deceased arose out of and in the course of his employment, while the 
defendants deny this contention, and contend that such injury did not 
arise out of the employment of the said J. P. Southern. It is further 
admitted that the employer and the deceased employee, at said time, 
were subject to the provisions of the North Carolina Workmen’s Com- 
pensation Act, and that the average weekly wage of the deceased, at the 
time of his death, was $22.64. 

To the judgment of Judge T. L. Johnson, setting aside the award 
made by the Industrial Commission to the plaintiffs, plaintiffs duly ex- 
cepted, assigned error and appealed to the Supreme Court. 

Opinion, in part, of full Commission: “Commissioner Dorsett, upon 
all of the evidence, reached the conclusion that the accident did arise 
out of and in the course of the employment, and has sustained this posi- 
tion in an able opinion filed with the Commission. This Commission, 
after careful consideration of all the evidence and the arguments and 
briefs of counsel for plaintiff and defendant, hereby agrees to and 
adopts the findings of fact, award, and opinion made therein, and 
accepts said findings of fact, award, and opinion as the findings of 
fact, award and opinion of the full Commission. Matt H. Allen, 
Chairman.” 
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Stipulation: “It is further agreed that the findings of fact by the 
Commissioner are in accordance with and are supported by the evyi- 
dence, except that part of findings of fact reading as follows: ‘In view 
of the foregoing, we make the further finding of fact that J. P. Southern 
met with an accident arising out of and in the course of his employ- 
ment upon the premises of his employer, which resulted in his death.’ ” 


Fagge & Walker for plaintiffs. 
C. O. McMichael, Sr., for defendants. 


Crarkson, J. The decision of this action is found in advance sheets 
of opinions in cases heard and determined by the North Carolina Indus- 
trial Commission, Vol. 1, No. 5, p. 200. The findings of fact and con- 
clusions of law by J. Dewey Dorsett, Commissioner, are not set forth in 
the above published opinion. 

Sec. 2 (£) of the North Carolina Workmen’s Compensation Act reads 
as follows: “ ‘Injury’ and ‘personal injury’ shall mean only injury by 
accident arising out of and in the course of the employment, and shall 
not include a disease in any form, except where it results naturally and 
unavoidably from. the accident.” 

In Johnson v. Hosiery Co., 199 N. C., at p. 40, it 1s said: See. 2(b) 
“undertakes to define the word employment and specifically excludes 
from the operation of the act ‘persons whose employment is both casual 
and not in the course of the trade, business, profession or occupation of 
his employer, ete. . . . It is further provided in section 60 that 
the award of the Commission ‘shall be conclusive and binding as to all 
questions of fact.’ However, errors of law are reviewable. It is gen- 
erally held by the courts that the various compensation acts of the 
Union should be liberally construed to the end that the benefits thereof. 
should not be denied upon technical, narrow and strict interpretation.” 
Rice v. Panel Co., 199 N. C., at p. 157. 

The Commissioner, Dorsett, found: “In view of the foregoing we make 
the further finding of fact that J. P. Southern met with an accident 
arising out of and in the course of his employment upon the premises 
of his employer which resulted in his death.” The full Commission, 
upon appeal, sustained this finding of fact. 

In the present action there was sufficient evidence to sustain the find- 
ing of the Industrial Commission. We think the finding borne out by 
the weight of authority. 

In Indemnity Co. v. Scott, 278 S. W., at p. 348 (Texas): “The find- 
ing of the court in favor of appellees being general, every issuable fact 
must be considered found in their favor if there is any evidence to sup- 
port such a finding. In passing upon the sufficiency of the evidence to 
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sustain each such finding, we must view the same in the light most favor- 
able thereto, rejecting all evidence favorable to the opposite contention, 
and considering only the facts and circumstances which tend to sustain 
such finding.” §. C., 298 S. W., 414 (Texas). 

In Pekin Cooperage Co. v. Industrial Com., 285 Tll., 31 (120 N. E. 
Rep., at p. 531): “Our consideration of the evidence is limited to the 
inquiry whether the record contains competent evidence to sustain the 
award. If the evidence in favor of the applicant sustains the award, 
the weight of the evidence to the contrary will not be considered by the 
reviewing court. The determination of the facts upon contradictory evi- 
dence by the Industrial Commission is final.” Kuca v. Lehigh Valley 
Coat Co., 110 A. R., 731 (268 Pa., 163); Chicago Dry Kiln Co. v. Indus- 
trial Board, 276 IIL, 556. 

In Baum v. Ind. Com., 288 Ill, 516, 6 A. L. R. Anno., at p. 1247: 
“While compensation under the statute ordinarily 1s not recoverable 
unless the injury arises out of the employment, the cases, almost without 
exception, hold that an employee does not go outside his employment 1f, 
when confronted with a sudden emergency, he steps beyond his regularly 
designated duties in an attempt to save himself from injury, to rescue 
another employee from danger, or to save his employer’s property.” 
Dondenean v. State Ind. & Acer. Com., 119 Ore., 357, 50 A. L. R. 
(Anno.), p. 1148. “By accident arising out of and in the course of the 
employment” see definition given in Conrad v. Foundry Co., 198 N. C., 
723. Harden v. Furniture Co., 199 N. C., 7388; Phifer v. Dazry, ante, 
65; Davis v. North State Veneer Corp., post, 263. 

In the present case there is no dispute that the employee was on duty 
on the defendant’s mill property as night watchman at the time of the 
accident, and had been for years in the employ of defendant as night- 
watchman. His conduct just prior to the accident was all in further- 
ance of his employer’s business. It was necessary to safely run the 
machinery in the mill that the gates be down, but the gates were raised 
after the man plunged in the race in his machine, and could not be 
dropped until the automobile was gotten out. Every effort was made 
to get the automobile out, and a few hours after Southern was drowned 
it was gotten out so that the mill could run. The conduct of Southern 
undoubtedly leads to the conclusion that he went in the race to get the 
automobile out and miscalculated the swiftness of the current. He 
often cleaned out debris in the race before, and his wife said that he 
stated on one occasion before, “This is my job getting planks and things 
out of the race.” This faithful employee, in performing a hazardous 
duty, to protect his employer’s property and keep the mill running, lost 
his hfe by accidental drowning. It was “an injury by accident and aris- 
ing out of and in the course of the employment.” The Commission so 
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found, and there was competent and sufficient evidence to support the 
finding. The deceased belonged to that noble army of workmen who 
serve their employers faithfully and not by “eye service,” and in at- 
tempting to save the property of his employers, accidentally lost his 
life and left dependent a wife and children. The beneficent purpose 
of the act was that industry would care for the widow and orphan in 
such cases as the present. 

The case of Davis v. North State Veneer Corp., post, 268, is clearly 
distinguishable. The judgment of the court below is 

Reversed. 





CHIMNEY ROCK COMPANY, A CorPoRATION, AND FIRST BANK AND 
TRUST COMPANY, A Corporation, vy. THE TOWN OF LAKE LURE, 
A MUNICIPAL CORPORATION, 


(Filed 27 January, 1931.) 


1. Statutes A e—A statute will not be declared unconstitutional unless 
it is clearly so. 


A statute will not be declared unconstitutional by the courts unless it 
manifestly violates some constitutional provision, and all doubt will be 
resolved in favor of its validity. 


2. Municipal Corporations A a—~Act incorporating the town of Lake 
Lure held valid although lands incorporated are not contiguous. 


Where two land corporations have for their purpose the exploitation 
of mountain scenery, the interest of each being closely interwoven with 
the other, the lands of each connected by a scenic highway, there is no 
constitutional inhibition upon the Legislature from incorporating the 
lands of both into the limits of one town because there is a small 
intervening acreage between the lands incorporated, and an act incor- 
porating the two tracts of land is held valid under the peculiar facts 
of this case although the tracts are not contiguous, and the municipality 
so created may lawfully exercise the power to tax lands within the 
limits conferred by its charter. 


3. Municipal Corporations A c—Municipal charter may not be collaterally 
attacked, but in interest of public this case is decided on merits. 
While ordinarily the validity of a charter of a municipality cannot be 
collaterally attacked, the Supreme Court under the facts and circum- 
stances of this case, decides the appeal upon its merits, it being to the 
public interest, involving the validity of taxes levied and bonds issued 
by the municipality. 


AppraL by plaintiffs from Harding, J., and a jury, at August Term, 
1930, of RutrHerrorp. No error. 
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The issues submitted to the jury and their answers thereto were as 
follows: | 

“1. Was the Chimney Rock Scenic Company the owners of the lands 
described in paragraph 3 of the complaint at the time of the incorpora- 
tion of the town of Lake Lure under the acts of 1927, chapter 179, 
Private Laws of N. C., subject to the deed of trust then recorded to 
Chimney Rock Trust Company, trustee, securing an indebtedness to the 
Chimney Rock Company? Answer: Yes. 

2. Are the plaintiffs the present owners of the lands described in 
paragraph 3 of the complaint? Answer: Yes. | 

3. Are the lands described in paragraph 3 of the complaint included 
within the corporate limits of the town of Lake Lure by the acts of in- 
corporation referred to in Issue No. 1? Answer: Yes. 

4. Is the land described in paragraph 3 of the complaint, as shown 
on map marked ‘Chimney Rock Company’s property,’ and the adjoining 
land represented on the map as the ‘Town of Lake Lure,’ area 185 acres, 
separated from the rest of the lines and boundaries of the town of Lake 
Lure, as set out in chapter 179, acts of 1927, by a strip of land not 
owned by the plaintiff, or Chimney Rock Mountains, Ine., or the 
Chimney Rock Scenic Company or other parties named in the act and 
not surrounded by any lands named in the act? Answer: Yes. 

5. Is the charter of the town of Lake Lure void in so far as it confers 
upon the town of Lake Lure the right to tax the property described in 
paragraph 3 of the complaint? Answer: No. 

6. If so, are the plaintiffs estopped to assert such invalidity? An- 
BWOL © sresenseae: fs 

The court charged the jury that if it believed the evidence as testified 
to by the witnesses and the documentary evidence offered, it would be 
their duty to answer the first, second, third and fourth issues “Yes.” 

Upon the coming in of the issues, the jury having answered them 
under the direct instructions of the court—first, second, third and fourth 
issues “Yes,” the court as a matter of law, answered the fifth issue 
“No.” The court is of the opinion that it became unnecessary to 
answer the sixth issue. 

The judgment of the court below is as follows: “This cause coming 
on to be heard before his Honor, W. F. Harding, judge presiding, and a 
jury, at the August Term, 1930, of this court, and the issues in this 
cause having been answered as appears in the record: It is hereby con- 
sidered, ordered and adjudged that the charter of the town of Lake 
Lure as contained in chapter 179 of the Private Laws of 1927 is valid; 
that the legal boundaries of said town include the property of the 
plaintiffs described in paragraph three of the complaint herein, and 
that the defendant is lawfully entitled to collect taxes thereon; that 
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judgment herein be entered in favor of the defendant and that the 
plaintiffs pay the cost of this actiou to be taxed by the clerk. It is 
ordered, however, that upon the filing of a good aud sufficrent bond by 
the plaintiffs in the sum of $4,500, said bond to be approved by the 
elerk of this court, the defendant be and it hereby is restrained and en- 
joined from selling the property of the plaintiffs for the payment of 
taxes until further order of this court.” 

The plaintiffs made numerous exceptions and assignments of error 
and to the judgment as signed, and appealed to the Supreme Court. 


Quinn, Hamrick & Harris and Ryburn & Hoey for plainteffs. 
MeL. Edwards, John M. Robinson and Hunter M, Jones for de- 
fendants. 


Crarkson, J. The evidence was to the effect that the town of Lake 
Lure was incorporated as a municipal corporation by the General Assem- 
bly of North Carolina and its charter is set forth in chapter 179, Private 
Laws of North Carolina, session 1927, and in accordance with its 
charter it is exercising municipal functions. In its corporate capacity, 
under the power conferred upon it by the General Assembly it issued 
and sold a large amount of bonds in the sum of $250,000, for the 
alleged purpose of making municipal improvements. (1) The Chimney 
Rock Company, a corporation, has a deed of trust on its property, dated 
1 March, 1929, duly recorded, and the First Bank and Trust Company 
of Hendersonville, N. C., a corporation, is trustee for the bond holders, 
the principal sum of $77,000 is now outstanding. It is in evidence that 
Chimney Rock Company owns about 185 acres of land which includes 
Chimney Rock--spoken of as a natural wonder and located on said 
property—and there is a scenic road leading to the rock and other 1m- 
provements. Because of its scenic beauty and natural wonder, the 
property is operated and exhibited for profit as an amusement enter- 
prise, and that the income amounted to from $40,000 to $47,000 a year. 
(2) It was in evidence that Chimney Rock Mountains, Inc., comprises 
about §,000 acres of land, about 1,500 acres of this 1s covered by the 
lake. Highway No. 20 runs parallel with the river on the north side 
of Rocky River part of the way. Leaving the town of Lake Lure and 
coming towards Chimney Rock one comes down Highway No. 20, which 
skirts along the lake and then continues along Rocky Broad River some 
distance to where the toll road branches off from Highway No. 20. 
That is what is known as the private or toll road, and runs southeast for 
u little distance, crosses part of what is called the intervening property 
and runs back on the Chimney Rock Mountain property and then, after 
making a number of turns, goes on up to Chimney Rock. It 1s about 
three miles long and is a toll road. It becomes a toll road a short dis- 


174 IN THE SUPREME COURT. {200 
CHIMNEY Rock Co. v. LAKE LURE, 


tance after reaching the property of the Chimney Rock Company where 
toll is collected. That is the only road approach to what is known as 
Chimney Rock, where there is located Cliff Dweller’s Inn and some 
other cottages. It is a scenic spot where a great many tourists go. Lake 
Lure is also a scenic spot, and the people who visit one of these spots very 
frequently visit the other, as they are right together. This road was 
built up to the top of Chimney Rock before 1916. One drives more than 
two-thirds of the distance of this road on the Chimney Rock Company’s 
property before coming to the toll gate where they collect toll. The road 
below the toll gate is traveled by the general public. Unless going to 
Chimney Rock, one does not travel this road much beeause the rock is 
at the end of the road. | 

The rock is about 100 feet across, with an elevation of 300 feet on 
the steepest side from the top over to the ground. The rock covers 
something like one-eighth of an acre. A great deal of the land included 
in the big boundary of Chimney Rock Mountains, Inc., is mountainous 
land and about 1,500 acres included in the big boundary 1s covered by 
the lake. 

Under the act incorporating the town of Lake Lure, ratified 7 March, 
1927, the boundaries included (1) the land owned by the Chimney 
Rock Company, a corporation, about 185 acres on which is “Chimney 
Rock”; (2) the land owned by the Chimney Rock Mountains, Inc., 
8,000 acres about 1,500 acres is Lake Lure. Between these two bodies 
of land above set forth are two small tracts of land of about 75 acres. 
The space between the two is about 700 feet across this property. The 
highway along Rocky Broad River connects the two tracts, and a toll 
road runs up to “Chimney Rock.” Both are scenic spots close together 
connected by an improved.road. 

The contentions of the parties has narrowed down to the sole ques- 
tion: Has the General Assembly the power to incorporate the town of 
Lake Lure and include in its boundary the lands above set forth, known 
as “Chimney Rock” development, comprising about 185 acres? We 
think so. 

It is contended by the plaintiffs that this cannot be done, as the land 
is not contiguous. Both are valuable for scenic beauty, one “Chimney 
Rock” from the base 1,000 feet ascent, and the other “Lake Lure,” 1,500 
acres of land covered by water. Then again the two places are primarily 
to attract tourists and visitors during the summer period, and are 
joined together by a splendid scenic highway—the joinder by the high- 
way, as it were, being like the famous North Carolina Siamese twins. 

Ordinarily the lands comprising a city or town are contiguous. The 
joining of these two scenic places into one town, the peculiar topography 
of the land for scenic devolpment, comprised of “Lake Lure” and “Chim- 
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ney Rock,” is for legislative discretion, and not for this Court to de- 
termine. Policy of legislation is for the people, not courts. Bond ». 
Town of Tarboro, 193 N. C., 248. 

“It has been long settled that no court would declare a statute void 
unless the violation of the Constitution is so manifest as to leave no 
room for reasonable doubt. The philosophy of our system of govern- 
ment is based on the consent of the governed, subject to constitutional 
limitations.” Commissioners v. Assell, 194 N. C., at p. 419; Kornegay 
v. Goldsboro, 180 N. C., at p. 445; 8. v. Bevis, 193 N. C., 192; Hinton 
vu. State Treasurer, 193 N. C., at p. 499, Briggs v. Raleigh, 195 N. C., 
223. 

This is an act of the General Assembly, creating the town of Lake 
Lure, aud there is no constitutional provision prohibiting this to be 
done, 

In Lutterloh v. Fayetteville, 149 N. C., at p. 70-71, we find: “Judge 
Dillon, in his work on Municipal Corporations (4 ed.), sec. 185, cites 
an array of authorities in support of his texts: ‘Not only may the Legis- 
lature originally fix the limits of the corporation, but it may, unless 
specially restrained in the Constitution, annex, or authorize the annexa- 
tion of, contiguous or other territory (itales ours), and this without 
the consent, and even against the remonstrance, of the majority of the 
persons residing in the corporation or in the annexed territory. .\nd it 
is no constitutional objection to the exercise of this power of compul- 
sory annexation that the property thus brought within the corporate 
limits will be subjected to taxation to discharge a preéxisting municipal 
indebteduess, since this is a matter which, in the absence of special 
constitutional restriction, belongs wholly to the Legislature to deter- 
mine.’ Such legislative enactments involve no sort of a contract be- 
tween the General Assembly, on the one part, and the citizens of the 
locality to be annexed, on the other part.” 

This “other territory” seems to be modified in the fifth edition of 
Dillon on Municipal Corporations, sec. 355, note p. 618. But the Lut- 
terloh case has long been recognized as authority in this jurisdiction. 
Holmes v. Fayetteville, 197 N. C., 740; Penland v. Bryson City, 199 
N.C., 140. On the present record, we do not think it should be modified. 

In 1 McQuillin Municipal Corp. (2 ed., 1928), part sec. 284, p. 
715-16, is the following: “Unless restricted by the Constitution, the 
Legislature may not only establish the original limits of the municipal 
corporations, but may alter or change the boundaries at any time by di- 
rectly annexing or detaching territory contiguous or otherwese, dividing 
or consolidating corporations, or, it may authorize such changes to be 
made by general or special law unless forbidden by the Constitution, and 
this may be done without the consent and even against the protest of the 
corporation, the local authorities or the inhabitants of the communities 
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affected. This is regarded as a purely discretionary legislative pre- 
rogative, and unless the obligations of contracts or vested rights of third 
persons are impaired by such action, in accordance with the well estab- 
lished rule, the judiciary cannot interfere.” Jfanly v. Raleigh, 57 
N. C., 370; Grady v. Lenoir County, 74 N. C., 101. 

In Vestal v. City of Inttle Rock, 15 S. E. Rep., at p. 892-3, we find: 
“To sustain their first ground of reversal, appellants rely on the fact 
that the city is on one side and a part of the lands included in the order 
is on the other side of the Arkansas River; but we do not think this fact 
conclusive that the lands are not contiguous within the meaning of the 
act. The river is also included in the land annexed, and is therefore 
not a break to contiguity, nor an inseparable barrier to complete amal- 
gamation of the communities upon its opposite banks. That interven- 
ing rivers do not prevent such amalgamation or the consequent building 
up and maintaining of a compact city is attested by common observa- 
tion; and the Supreme Court of Ohio, in construing a provision in the 
same terms as that relied on, contained in a statute upon which our own 
appears to have been modeled, held that a city might annex territory on 
the opposite bank of a large river. Blanchard v. Bissell, 11 Ohio St. 
96. See, also, Ford v. Incorporated Town of North Des Moines (Lowa.), 
45 N. W. Rep., 1031.” 

We are not unmindful of the contention of defendants that plaintiffs 
cannot attack collaterally the charter, but defendants say: “It involves 
the existence of the defendant as a municipal corporation, and, there- 
fore, involves the question of whether the defendant town is rightfully 
exercising over the citizens thereof the authority of a municipal corpora- 
tion, whether it is rightfully collecting taxes from the citizens, and 
whether it is rightfully conferring upon the citizens municipal benefits. 
It is, therefore, very important for all concerned that this matter be 
decided on the merits as early as possible.” The matter is of such 
public importance that we have considered it on its merits. 

In Newton v. Highway Com., 194 N. C., at p. 305 (concerning a 
public matter), citing numerous authorities, it is said: “Therefore, upon 
the face of the record, we see no reason why the judgment rendered by 
the judge below should not be approved. This course has been pursued 
in a number of cases in this State and permissible under our decisious.” 

Whatever may be the decisions in other states, we cannot overrule 
the act of the General Assembly under the peculiar facts of this case; 
the topography of the land involved, and the fact that the purpose of 
the developments are for tourists, scenic developments, and the joinder 
of the two for the benefit of both, with an improved highway connecting 
the two closely together. 

It may be noted that since the act was passed the town has been 
bonded for improvements and the bonds sold. 
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The leading and large owners of stock were financially mterested in 
both corporations that were joined in the legislative enactment that 
made the town of Lake Lure. These parties were active in getting the 
charter through the General Assembly, and either participated in or 
knew of the bond issue. Plaintiffs have brought this action two years 
after the act was passed, and after the bonds were sold. There are no 
facts on the record that would justify a court to overthrow this act of 
the General Assembly. The rule is well settled, “If there is any reason- 
able doubt it will be resolved in favor of the lawful exercise of their 
powers by the representatives of the people.” Sutton v. Phillips, 116 
N. C., at p. 504. We find in law 

No error. 





L. E. SMITH, ApMinistrator oF BOYD SMITH v. ATLANTIC AND 
YADSIN RAILWAY COMPANY. 


(Filed 27 January, 1931.) 


1. Railroads D b——Held: driver’s negligence not imputed to guest and 
administrator of guest not. barred thereby in action against railroad. 
Where the plaintiff's intestate is a guest in an automobile driven by the 
owner and is killed in a collision with a railroad train at a crossing with 
the highway, and there is evidence tending to show that the guest had no 
control or direction over the driver of the car and that both the driver 
and the defendant's employee running the train were guilty of negligence 
which acting together proximately caused the injury in suit, the negli- 
sence of the driver of the car will not be imputed to the plaintiff's 
intestate and it is not contributory negligence barring the right of the 
administrator of the intestate from recovering against the railroad 
company, and the evidence is properly submitted to the jury on the ques- 
tion of the railroad company’s negligence and proximate cause. | 


2. Highways B k—Guest in automobile is required to use due care for 
his own safety. . 

Although a mere guest in an automobile driven by its owner is not 
ordinarily responsible for the negligence of the owner, he is required to 
take due care for his own safety, but in a position of sudden peril he 
is not required to exercise that degree of care required of him in ordi- 
nary circumstances, and the circumstances may be considered by the jury 
in determining his right to recover. 


3. Same—Question of whether guest was negligent in failing to warn 
driver of impending peril held question for jury. 

The invitee of the owner and driver of an automobile met his death 
as the result of a collision of the automobile in which he was riding. 
with a train at a grade crossing, and upon the trial of the action bv 
his administrator to recover damages for his wrongful death against 
the railroad company there was evidence tending to show that the 
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accident resulted from the concurring negligence of the driver and the 
defendant's employees, and that the intestate saw the danger, but did not 
warn the driver, the driver perceiving the danger at the same time and 
doing all that he could under the circumstances to avoid the collision, 
upon this and other evidence per contra, Held: it was for the jury to 
determine whether the plaintiff’s intestate used due care for his own 
safety upon the question as to whether the intestate was guilty of con- 
tributory negligence barring right of his administrator to recover, the 
burden of showing contributory negligence being on the defendant. 


4. Negligence B d—Where negligence of two parties concurs in proxi- 
mately causing injury both are liable as joint tort-feasors. 


In an action to recover damages for an alleged negligent injury there 
may be two or more proximate causes of the injury, and where this 
condition exists and the party injured is free from fault, those re- 
sponsible for the causes are liable for the entire damages sustained as 
joint tort-fcasors, and the negligence of one will not be permitted to 
exculpate the other, there being no right to contribution between joint 
tort-feasors. 


AppreaL by defendant from McHlroy, J., at April Term, 1930, of 
GuitForp. No error. 

This is an action to recover damages for the wrongful death of plain- 
tiff’s Intestate, who was fatally injured as the result of a collision, at a 
public crossing in the city of Greensboro, between an automobile in 
which plaintiff’s intestate was riding as a passenger, and an engine and 
tender owned and operated by the defendant. 

The collision occurred at about 9 o’clock p.m., on 5 December, 1928. 
Plaintifi’s intestate died as the result of his injuries about thirty 
minutes after the collision. This action was begun on 4 February, 
1929. 

The issues submitted to the jury, involving defendant’s liability and 
the damages sustained by the plaintiff, resulting from the death of his 
intestate, were answered as follows: 

“1. Was plaintiff’s intestate killed through the negligence of the 
defendant, Atlantic and Yadkin Railway Company, as alleged in the 
complaint? Answer: Yes. 

2. Did plaintifi’s intestate, by his own negligence, contribute to his 
death, as alleged in the answer? Answer: No. 

3. What damages, if any, is plaintiff entitled to recover? Answer: 
$21,000.” 

From judgment on the verdict that plaintiff recover of the defendant 
the sum of $21,000, and the costs of the action, defendant appealed to 
the Supreme Court. 


Brooks, Parker, Smith & Wharton for plainteff. 
Frank P. Hobgood for defendant. 
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Connor, J. It may be conceded, as contended by defendant, that 
there was evidence at the trial of this action tending to show that the 
driver of the automobile in which plaintiff’s intestate was riding as a 
passenger when he was injured and killed as the result of its collision 
with defendant’s engine and tender, at a grade crossing in the city of 
Greensboro, was negligent and that his negligence was a proximate 
cause of the death of plaintiff’s intestate. There was evidence to the 
contrary. There was evidence, also, tending to show that defendant 
was negligent, as contended by plaintiff, and that its negligence was, at 
least, one of the proximate causes of the injuries sustained by plaintiff’s 
intestate, which resulted in his death. There was conflict in the evi- 
dence as to whether the driver of the automobile was negligent, and 
also as to whether the defendant was negligent. Conceding that both 
were negligent, there was conflict also in the evidence as to whether the 
neghgence of the driver of the automobile or the negligence of the 
defendant was the sole, proximate cause of the death of plaintifi’s intes- 
tate, or as to whether the neghgence of both concurred as proximate 
causes of his death. | 

This evidence was properly submitted to the jury on the first issue. 
The law, certainly in this jurisdiction, applicable to the facts as the 
jury might find them from the conflicting evidence pertinent to the 
first issue, is well settled by authoritative decisions of this Court. It 
has been frequently stated and apphed in cases growing out of col- 
lisions, where the plaintiff was a passenger in an automobile and was 
injured as the result of a collision between the automobile in which 
he was riding at the time he was injured, and another automobile or a 
train. Thus in White v. Realty Co., 182 N. C., 536, 109 S. E., 564, it 
is said: | 

“Conceding that McQuay, the owner and driver of the Ford machine, 
was negligent, as it is quite apparent from the evidence that he was, yet 
this would not shield the defendant from suit, if its negligence was also 
one of the proximate causes of plaintiffi’s injuries. Crampton v. Ivie, 
126 N. C., 894, 36 S, E., 851. There may be two or more proximate 
causes of an injury; and when this condition exists, and the party 
injured is free from fault, those responsible for the causes must answer 
in damages, each being liable for the whole damage, instead of per- 
mitting the negligence of one to exonerate the others. This would be 
so, though the negligence of all concurred and contributed to the injury, 
because, with us, there is no contribution among joint tort-feasors. 
Wood v. Public Service Corp., 174 N. C., 697, 94 8. E., 459.” 

Again in Albritton v. Hill, 190 N. C., 429, 180 8. E., 5, it 1s said: 
“In reference to concurrent negligence, we have held that where two 
proximate causes contribute to the injury, the defendant is hable if his 
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negligent act brought about one of such causes. Mangum v. R. R., 188 
N. C., 689, 125 S. E., 549; Hinnant v. Power Co., 187 N. C., 288, 121 
S. E., 540; White v. Realty Co., 182 N. C., 536, 109 S. E., 564; Wood 
v. Public Service Corp., 174 N. C., 697, 94 S. E., 459; Harton v. Tele- 
phone Co., 141 N. C., 455, 54S. E., 299. We have also held that negli- 
gence on the part of the driver of a car will not ordinarily be imputed to 
another occupant, unless such other occupant is the owner of the ear or 
has some kind of control over the driver. See cases cited in the con- 
curring opinion in Williams v. R&R. &., 187 N. C., 348, 121 S. E., 608.” 
In the more recent case of Harwood v. R. R., 192 N. C., 27, 183 8. E., 
180, where the judgment in favor of the plaintiff and against the de- 
fendant, for damages for the wrongful death of plaintiff’s intestate, 
resulting from a collision between the automobile in which plaintiff’s 
intestate was riding, as a passenger, and defendant’s train, at a public 
crossing, was affirmed on defendant’s appeal to this Court, it is said: 
“Of course, if the negligence of the driver is the sole, only, proximate 
cause of the injury, the injured party cannot recover.” Where, how- 
ever, aS in that case, the negligence of the defendant was the sole, 
proximate cause of the injury, or such negligence concurred with the 
negligence of the driver of the automobile, in which plaintiff or his 
intestate was riding, as a proximate cause of the injury or death, the 
plaintiff is entitled to recover of the defendant the damages resulting 
from the injury or death, unless the plaintiff or his intestate by his 
own negligence, contributed to his injury or death, as the case may be. 
In the latter case recovery is denied, because the negligence of the 
plaintiff or of his intestate concurred with and contributed to the 
injury or death. Upon well settled principles of the common law, 
which are in force in this State, except where modified or abrogated by 
statute, the contributory negligence of the plaintiff bars recovery of 
damages resulting from an injury, although the negligence of the de- 
fendant was also a proximate cause of the injury. The trend of legisla- 
tion and of judicial decisions, however, is not favorable to an extension 
of the principles on which the doctrine of contributory negligence as a 
bar to recovery of damages caused by the negligence of the defendant 
rests. The trend is decidedly to the contrary, especially in actions by 
employees to recover of employers damages for personal injuries caused 
by the negligence of the employer. In this State, while the driver of an 
automobile approaching a public crossing is required by statute in 
certain instances to stop within a specified distance from the crossing, 
failure to comply with the statutory requirement cannot be relied on as 
contributory negligence in an action by the driver to recover damages 
caused by the negligence of the railroad company. C. S., 2621(48). 
There was no error in the refusal of the trial court to allow defend- 
ant’s motion for judgment as of nonsuit, at the close of all the evidence 
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in this case, unless, as contended by defendant, upon all the evidence, 
the burden being on the defendant (C. S., 523) the plaintiff’s intestate 
by his own negligence contributed to his death. Harrison v. R. R., 194 
N. C., 656, 140 8. E., 598. The evidence with respect to this aspect of 
the case tends to show that plaintiff’s intestate, Boyd Smith, was riding 
in the automobile with his brother, Ed Smith, and his cousin, Howard 
Smith; that Ed Smith was the owner and driver of the automobile, 
and Boyd Smith and Howard Smith were passengers, all three sitting 
on the front seat; that when the automobile, proceeding along a public 
street of the city of Greensboro, was about 125 or 130 feet of the cross- 
ing at which the collision occurred, the driver, Ed Smith, slowed down 
to a speed of eight to ten miles per hour; that after passing another 
automobile and two pedestrians, the driver increased his speed, and 
when within 25 or 30 feet of the crossing was driving at a speed of 
about twenty-five miles per hour. Both Ed Smith, the driver, and 
Howard Smith, the surviving passenger, testified that they first saw an 
object on defendant’s belt line, which extended from its main line to 
and over the crossing, when the automobile was about 25 or 30 feet 
from the crossing. They also testified that it was dark, and that the 
object appeared to be standing still. It was only after the automobile 
was within a distance of about 20 or 25 feet of the crossing that these 
witnesses discovered that the object was moving toward the crossing, 
and that it was an engine and tender. Neither of these witnesses had 
heard a signal by bell or whistle of the approach of the engine and 
tender. Neither saw a flagman at the crossing, warning persons travel- 
ing on the street, as required by an ordinance of the city of Greensboro, 
that an engine was about to enter the crossing. There was evidence 
tending to show that after Ed Smith, the driver of the automobile, dis- 
covered that the object which he had seen was an engine and tender and 
that it was moving toward the crossing, be did all in his power to avoid 
the collision. There was no evidence tending to show that Boyd Smith, 
plaintiff’s intestate, who was sitting on the side of the automobile to- 
ward which the engine and tender approached the crossing, saw the 
object or discovered that it was a moving engine and tender before Kd 
Smith, the driver, or Howard Smith, his fellow-passenger, saw it or 
discovered that the object was a moving engine and tender. Conceding 
it was his duty, although merely a passenger in the automobile, with 
no control over the driver, to keep a reasonable lookout for engines and 
trains on defendant’s track, as the automobile approached the crossing, 
and to warn the driver of the impending danger of a collision, if it 
was apparent to him that the driver had not seen the engine and tender 
or having seen them, did not appreciate the danger of a collision, it can- 
not be held that all the evidence upon this aspect of the case showed that 
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Boyd Smith failed to perform this duty, and that such failure was a 
proximate cause of the collision resulting in his death. If he saw, or 
by the exercise of reasonable care, could have seen no more than the 
driver and his fellow-passenger, who were under a like duty, saw, it 
was for the jury and not for the court to determine whether or not, 
under all the circumstances, he contributed to his death by his own 
negligence. If when he saw, or by the exercise of reasonable care, 
could have seen that an engine and tender on defendant’s track was ap- 
proaching the crossing, he also saw that the driver had seen the ap- 
proaching engine and tender, and with full appreciation of the impend- 
ing danger, was doing all in his power, under the circumstances, to 
avoid a collision, it was for the jury and not for the court to say 
whether or not his failure to speak to the driver and warn him of the 
danger was negligence. It is a matter of common knowledge to those 
who ride in automobiles—certainly to those who drive them—that “‘back- 
seat” driving often confuses a driver, and more often than otherwise, 
prevents him from avoiding dangers encountered on the road. 

We have no doubt that the principle on which the defendant relies on 
this appeal is sound. A passenger in an automobile who is injured as 
the result of a collision, caused by the negligence of the driver of an- 
other automobile, or of a railroad company, may under some circum- 
stances be barred of recovery, not because the negligence of the driver 
of the automobile in which he is riding is 1mputed to him, but because 
by his own negligence in failing to exercise reasonable care for his own 
safety he has contributed to his injury. 

In Parker v. BR. R., 181 N. C., 95, 106 8. E., 755, it 1s said: “As to 
the contributory negligence, the burden of which was upon the defend- 
ants, the plaintiff was not driving the automobile, but was only a guest 
or passenger in the car. There is no evidence that she had any control 
over the movements of the car, and the negligence of the driver of the 
car, if there was any, cannot be imputed to the passenger. Duval v. 
R. B., 1384 N. C., 331, 46 8. E., 750; Baker v. KR. R., 144 N. C., 36, 56 
S. E., 553, and citations (Anno. Ed.); Hunt v. &. &., 170 N. C., 442, 
87 S$. E., 210, which distinguishes Bagwell v. FR. #., 167 N. C., 611, 83 
S. E., 814, which was relied upon by defendants; Thompson on Negli- 
gence, sec. 502; 20 R. C. L., Negligence, sec. 187; Herman v. &. L., 
L. R. A., 1915A, 766. In sudden peril or emergencies while the plain- 
tiff was bound to take active measures to preserve herself from impend- 
ing harm, she was by no means held to the same judgment and activity 
under all circumstances. The opportunity to think and act must be 
taken into consideration and although she may not have taken the 
safest course, or acted with the best judgment or greatest prudence, she 
can recover for injuries sustained upon showing that she was required 
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to act suddenly or in an emergency, without opportunity for delibera- 
tion. It has been said that when a choice of evils only is left to a man, 
he is not to be blamed if he chooses one, nor if he chooses the greater, if 
he is in circumstances of difficulty or danger at the time and compelled 
to decide hurriedly.” 

The evidence in this case, pertinent to the second issue involving the 
defense of contributory negligence, was properly submitted to the jury. 
Whether or not, under all the cireumstances confronting him, as the 
jury might find from the evidence, plaintiff’s intestate was negligent 
was a question for the jury and not for the court. Defendant’s assign- 
ment of error based on its exception to the refusal of its motion for 
judgment as of nonsuit, at the close of all the evidence, cannot be sus- 
tained. 

We have examined with care the other assignments of error relied 
upon by defendant on its appeal to this Court. They are based on . 
exceptions to the refusal of the court to instruct the jury in accordance 
with prayers amply made by the defendant, and on exceptions to cer- 
tain instructions as given in the charge. None of these assignments of 
error can be sustained. The charge of the court to the jury was full and 
correct. The instructions on the issues are fully supported by authori- 
tative decisions of this Court. We find no error in the charge. The 
Judgment is in accord with the verdict and must be affirmed. 

The jury has assessed the damages which plaintiff is entitled to 
recover in this action at a large sum. The evidence shows that plain- 
tiff’s intestate, at the date of his death, was a strong, vigorous young 
man, of good character and fine promise. He was 27 years of age and 
was employed as an assistant foreman by a bridge construction com- 
pany. He was earning $6.50 per day, with good prospects for promotion 
and increase of wages. Notwithstanding the negligence of his brother, 
the driver of the automobile, if any, it is manifest that his death was 
caused by the failure of defendant to obey an ordinance of the city of 
Greensboro, adopted by its governing body for the express purpose of 
avoiding collisions between automobiles driven by its citizens and 
others on its public streets, and shifting engines of railroad companies, 
at crossings maintained by said companies within the corporate limits — 
of the city. The remedy which the law provides for the wrong done 
plaintiff’s intestate is inadequate; it is, however, the only remedy which 
the law can give for the wrong. In view of the evidence in this case, 
and the law of this State applicable to the facts which the evidence tends 
to show, the defendant, we think, has no just cause to complain of the 
judgment that plaintiff recover the damages assessed by the jury. 

No error. 
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S. L. WELSH vy. BROTHERHOOD OF RAILROAD TRAINMEN. 
(Filed 27 January, 1951.) 


1. Insurance R a—Disability feature of policy did not cover disability 
arising from cause sued on in this action. 

Where a section of the insurance feature of a benevolent association 
provides that any holder of its certificate who shall suffer the amputation 
of one or both hands, one or both feet, or the loss of sight in one or 
both eyes, or who shall reach the age of seventy shall be considered 
totally and permanently disabled and be entitled to disability benefits 
thereunder: Held, there is no ambiguity in the language of the section 
leaving room for construction, and a holder of a certificate may not 
recover thereunder for disability arising from injury to his spine. 


2. Insurance E c—Insurance policy of fraternal order may be reformed 
for mutual mistake or mistake of one party induced by fraud. 


An insurance policy of a fraternal order is subject to reformation by 
the courts in equity when it is alleged and proved that it failed to ex- 
press the real agreement of the parties because of mistake common to 
both parties or mistake of one party induced by the fraud of the other. 


8. Same—Rescission and not reformation of policy of fraternal insurance 
is proper when reformation would result in unjust discrimination. 
Rescission rather than reformation of a policy of insurance of a benevo- 
lent or fraternal order will be decreed in proper instances when the 
result of reformation will result in unjust discrimination among its 
members. 


4. Same—wWhere evidence fails to disclose that alleged misrepresenta- 
tions were made as inducement or relied on by insured, nonsuit is 
proper. ; 

Where in an action for reformation of an insurance policy of a fra- 
ternal order there is evidence that an officer of the order made a mis- 
statement to a member of the order as to the risks covered by the policy, 
but there is no evidence that the statement was made as an inducement 
to the member to take out the policy or that the statement was relied 
on by the member, with further evidence that the member could have 
read the policy and was given an opportunity to do so, is Held: in- 
sufficient for the reformation of the policy to cover a risk it did not assume 
to cover. 


5. Insurance R a—Held: action would not lie to compel payment of dis- 
ability benefits of fraternal insurance, payment being in discretion of 
committee. 

Where the terms of a policy of insurance issued by a fraternal asso- 
ciation obligates to pay a certain amount upon the insured being perma- 
nently disabled if injury resulted in certain particular instances; and as 
to permanent injury otherwise resulting, payment was left to the ““benevo- 
lence” of its specified committee, the policy specifying that in the event 
that the application for disability benefits under this section be dis- 
allowed by the committee that their action would be final and that no 
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appeal should lie therefrom, and that in case of action at law the section 
could be pleaded in bar of recovery, Held: upon the committee disallow- 
ing an application under the section the claimant may not recover in an 
action at law on the ground that the action of the committee was arbi- 
trary and unreasonable. 


AppEaL by defendant from Sink, Special Judge, at June Special 
Term, 1930, of Mecxtenstre. Reversed. 

This is an action to recover on a “Beneficiary Certificate,” issued by 
the defendant, a fraternal, beneficiary association, to the plaintiff, a 
member of said association. The defendant is organized under the 
name and style of “The Brotherhood of Railroad Trainmen” and con- 
sists of one grand lodge and of subordinate lodges, organized under 
charters issued by the grand lodge. The certificate was issued to the 
plaintiff, a member of a subordinate lodge, on his application therefor, 
and is dated 1 August, 1926. It was in full force and effect at the date 
of the commencement of this action, and at said date plaintiff was 
entitled to all the benefits of its provisions. 

As the holder of said certificate, plaintiff was entitled to participate 
in: the beneficiary fund. of the defendant, as provided in its constitution 
and by-laws. It is provided in the certificate, in effect, that the sum 
of $5,000 shall be paid to plaintiff by the defendant, out of said bene- 
ficiary fund, in the event of plaintiff’s total and permanent disability as 
defined in section 68 of its constitution; and that in the event of his 
death, the said sum shall be paid to his wife, if living; otherwise, to his 
personal representative. 

Section 68 of the constitution and by-laws of defendant, which was 
in force at the date of the certificate, is in words as follows: 

“Section 68. Any beneficiary member in good standing who shall 
suffer the amputation or severance of an entire hand at or above the 
wrist joint, or who shall suffer the amputation or severance of an entire 
foot at or above the ankle joint, or who shall suffer the complete and 
permanent loss of sight of one or both eyes, or upon becoming. seventy 
(70) years of age, shall be considered totally and permanently disabled, 
but not otherwise, and shall thereby be entitled to receive, upon furnish- 
ing sufficient and satisfactory proofs of such total and permanent dis- 
ability, the full amount of his beneficiary certificate. A disabled mem- 
ber paid under this section shall automatically become a. non-beneficiary 
member beginning with the month following the month in which his 
claim was approved, providing he pays dues and assessments that are 
required from non-beneficiary members.” 

In addition to the benefits provided for in. section 68, which by the 
terms of said section are a legal liability of defendant, other benefits 
are provided for by section 70 of defendant’s constitution and by-laws. 
Said section is as follows: 


} 
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“Section 70. All claims for disability not coming within the pyro- 
visions of section 68 shall be held to be addressed to the benevolence of 
the brotherhood, and shall in no case be made the basis of any legal lia- 
bihty on the part of the brotherhood. Every such claim shall be re- 
ferred to the beneficiary board, composed of the president, assistant to 
the president, and general secretary and treasurer, who shall prescribe 
the character and decide as to the sufficiency of the proofs to be fur- 
nished by the claimant, and if approved by said board, the claimant 
shall be paid an amount equal to the full amount of the certificate held 
by him, and such payment shall be considered a surrender and cancel- 
lation of such certificate, provided that the approval of said board shall 
be required as a condition precedent to the right of any such claimant 
to benefits hereunder, and it is agreed that this section may be pleaded 
in bar of any suit or action at law or equity, which may be commenced 
in any court to enforce the payment of any such claims. No appeal! 
shall be allowed from the action of said board in any case; but the 
general secretary and treasurer shall report all disapproved claims 
made under this section to the board of insurance at its next annual 
meeting ue quer ppoentyon as such board of insurance shall deem just 
and proper.” 

On 17 September, 1928, plaintiff filed his petition addressed to the 
officers and members of ie subordinate lodge, as required by the pro- 
visions of defendant’s constitution and by-laws, for an allowance of a 
“benevolent claim” under section 70 of defendant’s constitution. This 
petition was accompanied by a physician’s certificate that plaintiff was 
suffering with “an arthritis of the lumbar spine, which dates from an 
injury. He is now wearing a spinal support, which J advise he con- 
tinue to use.” This petition with the accompanying physician’s cer- 
tificate, was forwarded to the beneficiary board of defendant, bv the 
subordinate lodge of which plaintiff is a member, with its approval. 
Thereafter, on 17 December, 1928, plaintiff was advised that his disa- 
bility claim had been duly considered by the beneficiary board, and dis- 
approved: After considerable correspondence with said board, and per- 
sonal interviews with its members, plaintiff instituted this action on 
5 November, 1929. 

In his complaint plaintiff alleges: 

“6. That on 15 June, 1928, while said certificate or policy was in 
full force and effect, the plaintiff, while in the discharge of his duties as 
a trainman, was knocked from the top of a moving box car; that he fell | 
to the cross-ties with such force and violence as to break and fracture 
his spine; that as a result thereof the plaintiff has been left permanently 
injured, crippled and disabled; that he not only suffered the injury to 
his spine, but as results thereof, he has been affected with arthritis of 
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the spine, and arthritis of the right hip and sacro-illiac joint; that, as 
a result of said injuries and afflictions, the plaintiff has been left per- 
manently injured and totally disabled to perform the duties of a rail- 
road trainman, or to do any other work of a physical nature or char- 
acter.” 

Plaintiff contends that he is entitled to recover in this action under 
the provisions of section 68 of the constitution and by-laws of defendant, 
but that if it shall be held otherwise by the court, that said section 
should be reformed, on the ground either of mutual mistake of the 
plaintiff and defendant, or of the mistake of the plaintiff induced by 
the fraud of defendant, and that he is entitled to recover under the pro- 
visions of said section as reformed. 

Plaintiff alleges in his complaint that at the time he applied for the 
beneficiary certificate on which he seeks to recover in this action, “It 
was positively represented to him by the defendant, its agents, officers, 
and representatives that if he was totally and permanently disabled 
from following his occupation, he would unqualifiedly be entitled to 
five thousand dollars ($5,000), under and by virtue of the beneficiary 
certificate”; that plaintiff was induced by this representation to apply 
for and to accept the certificate issued to him by the defendant, and 
that if this representation was false, the certificate issued to him should 
be reformed so that its provisions shall be in accord with said repre- 
sentations, 

Plaintiff further alleges in his complaint that the action of the bene- 
ficiary board of defendant in disapproving his disability claim under 
section 70 of the constitution and by-laws of defendant, was arbitrary 
and unreasonable. He contends that for this reason he is entitled to 
recover in this action under the provisions of said section 70. 

At the trial plaintiff testified that prior to making application for 
the beneficiary certificate issued to him by the defendant, he talked 
with B. W. Snyder, who at the time was secretary and treasurer of the 
subordinate lodge of which plaintiff isa member. He said: “Mr. Snyder 
told me that he was just back from the national convention of the 
brotherhood, and that at this convention they had adopted for the 
benefit of the trainmen a $5,000 feature which would pay for the loss 
of a hand, or an eye or both hands above the wrist, or both eyes or both 
feet above the ankle, or if a person should become permanently and 
totally disabled from performing the duties of a railroad brakeman. 
1 thought the matter over, and as Mr. Snyder said he was taking out the 
same policy, and one or two other young men, I figured it was a good 
thing and that I would need it; and I later applied for the same policy.” 

Plaintiff further testified that when he received the policy through 
Mr. Snyder, some time in July or August, 1927, he handed it to his 
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wife, who put it in a trunk with other valuable papers. Plaintiff did 
not read the certificate or the constitution and by-laws of defendant, a 
copy of which was forwarded to him by defendant. Plaintiff had been 
a member of the defendant brotherhood for many years, and had held 
other beneficiary certificates issued to him by the defendant. He can 
read and write. He was injured as alleged in his complaint, and there 
was evidence tending to show that he has been unable because of said 
injury to do the work of a trainman. He has worked from time to 
time as an insurance solicitor and as a salesman. 

The testrmony of the plaintiff was the only evidence at the trial as to 
any representation made to him with respect to the certificate, prior to 
its issuance. 

Issues submitted to the jury were answered as set out in the record. 

From judgment on the verdict that plaintiff recover of the defendant 
the sum of $5,000, with interest, defendant appealed to the Supreme 
Court. 


Chas. W. Bundy, Hunter M. Jones and John M. Robinson for plain- 


Cansler & Cansler and D. HK. Henderson for defendant. 


Connor, J. There is no allegation in the complaint in this action, 
nor was there evidence at the trial tending to show that plaintiff was 
totally and permanently disabled as defined in section 68 of the constitu- 
tion and by-laws of defendant. Plaintiff has not suffered an amputation 
or severance of an entire hand at or above the wrist Joint, or an amputa- 
tion or severance of an entire foot at or above the ankle joint; he has not 
suffered the loss of sight of one or of both eyes, nor has he arrived at the 
age of 70 years. He has not become totally and permanently disabled 
as defined in section 68. Conceding that there was evidence tending to 
show that he has become totally and permanently disabled from doing 
the work of a trainman, as the result of falling from the top of a moving 
box car, as alleged in his complaint, it is manifest that under the terms 
of the beneficiary certificate issued to him by the defendant, plaintiff 
cannot recover in this action, unless and until the said certificate and 
section 68 of the constitution and by-laws of defendant have been re- 
formed, as prayed for by defendant in this action. Burton v. Ins. Co., 
198 N. C., 498. The provisions of section 68 are so clear and free from 
ambiguity, that there is no room for a construction of the language of 
said section upon which plaintiff would be entitled to recover in this 
action, upon the facts alleged in the complaint and shown by all the 
evidence. Hinton v. Vinson, 180 N. C., 8938, 104 8. E., 897. The vital 
question, therefore, to be decided on this appeal is whether there was 
evidence at the trial tending to show mutual mistake of the plaintiff 
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and defendant, with respect to the terms of the beneficiary certificate 
issued to plaintiff by defendant, or mistake on the part of the plaintiff, 
induced by the fraud of the defendant, with respect to said terms. 

“It is now settled that a policy of insurance may be reformed upon 
proper allegations and proof, as much as a deed or any other contract, 
and that is true even after a loss. But the reformation is subject to 
the same rules of law as are applicable to all other instruments in writ- 
ing. It must be alleged and proven that the instrnment sought to be 
corrected failed to express the real agreement or transaction because of 
mistake common to both parties, or because of mistake of one party and 
fraud or inequitable conduct of the other.” Britton v. Insurance Co., 
165 N. C., 149, 80 S. E., 1072. Where, however, as in the instant case, 
the defendant is a fraternal beneficiary association and a reformation 
of the policy or certificate, as prayed for by the plaintiff, will result in 
an unjust discrimination among its members, ordinarily a rescission 
rather than a reformation should be deereed by the court. Graham v. 
Insurance Co., 176 N. C., 818, 97 S. E., 6, C. S., 6503. 

Conceding, as contended by plaintiff, but not deciding, that the sec- 
retary and treasurer of the subordinate lodge of which plaintiff is a 
member, was the agent of the defendant (C. S., 6457), and that defend- 
ant would be bound by representations made by him as such agent to 
plaintiff, as a prospective applicant for a beneficiary certificate to be 
issued by defendant to plaintiff, in accordance with its constitution and 
by-laws, notwithstanding such representations were false or fraudu- 
lent, and not authorized by said constitution and by-laws (C. S., 6503), 
we are of the opinion that there was no evidence of such representa- 
tions in the instant case. The only evidence offered by plaintiff as to 
such representations was his testimany, tending to show a conversation 
which plaintiff had with Mr. Snyder, the secretary and treasurer of 
his lodge, after the latter’s return from a national convention of the 
defendant. It does not appear that the statement made in this conver- 
sation to plaintiff by Mr. Snyder as to the action of the convention was 
made for the purpose of inducing the plaintiff to apply for a beneficiary 
certificate, or that plaintiff relied on said statement, when he subse- 
quently applied for the certificate which was issued by defendant. _ 

All the evidence shows that plaintiff can read and write and that he 
is a man of intelligence and business experience. He had been a mem- 
ber of the defendant brotherhood for many years, and held certificates 
issued by the defendant. 

The evidence fails to show a mistake common to the plaintiff and 
defendant with respect to the terms of the certificate which was issued 
by the defendant and accepted by the plaintiff; it also fails to show. 
fraud or inequitable conduct on the part of the defendant, its agents, 
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officers or representatives, by which plaintiff was induced to apply for 
and accept the beneficiary certificate, which he now seeks to have re- 
formed. In the absence of such evidence, on the authority of well con- 
sidered decisions of this Court, plaintiff is not entitled to a reformation 
of his contract with the defendant. Burton v. Ins. Co., 198 N. C., 498; 
Welch v. Ins. Co., 196 N. C., 546, 146 8. E., 216; Graham v. Ins. Co., 
176 N. C., 318, 97 S. E., 6; Britton v. Ins. Co., 165 N. C., 149, 80 
S. E., 1072; Clements v. Ins. Co., 155 N. C., 57, 70 8. E., 1076; Floars 
v. Ins. Co., 144 N. C., 232, 56 S. E., 915. 

Plaintiff has no cause of action against the defendant upon his allega- 
tion that the action of the beneficiary board of defendant in disapprov- 
ing his disability claim under section 70 of the constitution and by-laws 
of defendant was arbitrary. It is expressly provided in said section 
that no action shall be maintained on a claim under said section until 
such claim has been approved by said board. Whether or not a claim 
addressed to the benevolence of defendant shall be approved, is by the 
express terms of said section to be determined by said board in the 
exercise of its discretion. All the evidence tends to show that said 
board considered said claim and in the exercise of its discretion disap- 
proved the same. Plaintiff by his contract expressly agreed that upon 
such disapproval, defendant would not be liable to him for his claim 
for disability under section 70, 

There was error in the refusal of the trial court to allow defendant’s 
motion for judgment as of nonsuit. For this reason the judgment ts 

Reversed. 





STATE v. HUGH ALLISON. 
(Filed 27 January, 1931.) 


1. Criminal Law C a—Party who is present and aids, abets or encourages 
commission of crime is guilty as a principal. 

One who is present and by his presence and conduct aids, abets or 
encourages another in committing a crime is a principal in the second 
degree and is equally guilty with the perpetrator, there being no practical 
difference between principals in the first and second degree, and the Jaw 
relating to accessories before and after the fact has no application. 


2. Same—Evidence in this case held sufficient to convict defendant as a 
principal in the second degree. 

Evidence that the defendant drove the perpetrator of the crime in his 
car passed the deceased with whom they had both quarreled, and that 
the perpetrator shot and killed the deceased, and that the defendant 
and the perpetrator had acted in concert and that both were armed with 
pistols, and that defendant, as they left the scene of the homicide was 
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heard to remark “we killed a man and must get away from here’: 
is held sufficient to sustain a conviction of the defendant as a principal 
in the second degree. 

3. Homicide G b—Instruction as to burden of proof held not erroneous 
in this case. 

Where there is evidenee sufficient to convict the prisoner of the crime 
ot manslaughter as an aider and abettor of the actual perpetrator, and 
there is evidence that the killing was done with a deadly weapon: Held, 
an instruction is not erroneous which places the burden of proof on the 
State to show guilt beyond a reasonable doubt and on the defendant to 
satisfy them with his evidence of matters in mitigation or excuse. 


ApreaL by defendant from Finley, J., at February Term, 1930, of 
Haywoop. No error. 

Hugh Allison, Wade McDaniel, and Rufus Allison were indicted for 
the murder of Fred Caldwell. When the case was called the solicitor 
took a nol. pros. with leave as to Wade McDaniel and Rufus Allison 
and prosecuted the action against Hugh Alhson only. The jury re- 
turned a verdict of manslaughter, and from the sentence pronounced 
the defendant appealed upon assigned error. 

On 19 October, 1929, the defendant and Wade McDaniel met each 
other in Waynesville and went in a car to Allison’s home, some miles 
in the country. They returned to Waynesville and McDaniel asked the 
defendant to take him home. They started on their journey and 
arrived at C. C. Moody’s store and filling station on the Dellwood road, 
where a community road leading to McDaniel’s home leaves the con- 
crete highway. There was evidence that they got some liquor there. 
Some unpleasant words passed between McDaniel and the deceased, 
followed by threats and acts of violence in which these two, the de- 
ceased, D. L. Caldwell, brother of the deceased, A. B. Caldwell, his © 
father, and Rufus Allison, brother of the defendant, directly or indi- 
rectly took part. The defendant and McDaniel returned to and spent 
an hour in Waynesville, when McDaniel again asked the defendant to 
drive him home. On their way they went the second time to Moody’s 
store and there the second time they stopped the car. Immediately a 
conversation arose tending to renew the difficulty. Parties represent- 
ing each side of the combat used profane and obscene language. There 
is evidence that the defendant, Wade McDaniel, and the deceased each 
had a pistol. With respect to some of the subsequent events the testi- 
mony is conflicting. The deceased started home, followed by his father 
and by Charley Caldwell, his cousin. The defendant and Wade 
McDaniel got in the car, a Ford roadster, the defendant driving, 
McDaniel in the seat to his right, and Rufus Allison and Jack Jones on 
the left running board. The car went down the road just behind the 
deceased, the car and the deceased going in the same direction. Near 
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Moody’s store is a railroad and beyond the railroad is a bridge. After 
the car had passed over the bridge and had gone about ten steps the 
deceased was shot and killed. The defendant’s version of the homicide 
was this: “We drove on down to the railroad and Fred was just across 
the railroad and started across the bridge, and there was a hole on the 
left side of the bridge; it has been repaired since, and there wasn’t room 
to pass there and I slowed up to give him time to get where the road 
was wide enough and then we come on; we were going very slow, five 
or six miles an hour; I didn’t want to crowd him. Along where I was 
at the time the road is about 12 or 14 feet wide. When we got out to 
where he was and started by him I pulled to the left away from him, 
and just as we got around he turned around with a pistol in his hand 
and called us God damned sons of bitches and said to stop, and I 
stopped, and he come to the car and said he was going to blow both of 
our God damned hearts out, and I said, ‘What do you want to do that 
for? and he said, ‘I don’t give a God damn,’ and he stepped back about 
two steps and said to Wade, ‘Are you ready to die? and then he was 
shot. His pistol was up like that, pointed toward Wade. Wade shot 
the pistol. He had his right hand on the door and Fred walked up to 
the car and cursed us and Wade got his pistol with his left hand from 
his belt and threw it up on his right arm and shot him with his left 
hand. I don’t know how many times he shot him. All the time that 
Wade was shooting Fred had his pistol drawed right on him. Wade 
didn’t shoot any after Fred started to fall; the pistol firing was so fast I 
couldn’t tell how many times he shot. I hadn’t said anything to Fred 
except that I didn’t want to have any treuble with him. I didn’t fire 
my pistol at Fred Caldwell; it was behind the seat; it is a .82. Up to 
that. time I didn’t know Wade had a pistol. I saw it after we went on 
around toward Lake Junaluska; it looked to be a .38.” 

Wade McDaniel testified: “There was one seat in the car; it was 
headed down that road; that is in the direction of my home; it 1s also 
the direction of Fred Caldwell’s home. Jack Jones and Dock Allison 
got on the left side; they asked Hugh if he was going up in the Cove and 
Hugh said yes, and Dock said, ‘I am going on home,’ and Jack Jones 
said, ‘If you are going I want to ride up there.’ Ruf Allison lives with 
his father, below where I live. We drove on down and hit the bridge 
and Hugh had slowed up till Fred got across the bridge; there was two 
bad holes where you crossed the bridge and he had to pull to the right 
to miss the holes; you would be liable to break a spring, and Hugh 
slowed up and Fred walked on and after we drove out to dodge the 
holes Hugh pulled in to the right and then cut to the left and about that 
time the hind wheels were across the bridge and the right fender was 
about even with Fred and he wheeled with his gun, jerked it out and 
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said, ‘Stop, you God damned sons of bitches, I will kill both of you, and 
I said to stop; that he had a gun and would shoot both of us, and Hugh 
stopped and Fred give about two steps over to the car where we were 
and he had his gun in his hands, and he said, ‘Il am going to kill both 
you God damned sons of bitches,’ and Hugh said, ‘What are you going 
to do that for? and Fred said, ‘I don’t give a God damn,’ and stepped 
back like that and said, ‘Wade, are you ready to die?’ And I never 
give him any answer. I had my right hand lying upon the car door 
hike that, and my gun was here in my belt, and Fred had his gun on us; 
he had a blue steel gun, and I didn’t do a thing but grab my gun and 
lay it on my arm and I shot till Fred’s gun went off of me. When I 
fired my gun the first time Fred Caldwell’s pistol was sticking right in 
my eye like that. I don’t remember how many times I shot; I was so 
excited I shot till that gun went off of me. When I emptied the gun 
after the shooting there were four shells shot. The gun would shoot 
six times. There were two loaded cartridges in the pistol after the 
shooting; that would make me shoot four times. I shot just as fast as 
C could. My pistol is a .388 Colts Spain; it was a Spain gun; I reckon 
it meant it was made in Spain. After I shot four times Fred fell over; 
his gun went out of my face, and he fell over.” 

The State’s evidence tended to show that the defendant drove the car 
within three or four feet of the deceased; that the deceased stepped from 
the road against a wire fence; that when the car stopped Wade Mc- 
Daniel was nearest the deceased; that four or five shots were fired from 
the car. A witness said, “At the time of the shooting Fred (the de- 
ceased) wasn’t doing anything; he just turned around and they shot 
him; and after the first two shots he flirted around and caught at the 
fence, and then three other shots fired. JI didn’t see any gun or rock in 
his hand and at the time of the shooting; his arms and hands were down 
that way.” There was evidence that his pistol was in his right hip 
pocket when he fell. 

On cross-examination the defendant said: “I am married; I do not 
own any land; I haven’t any money on which my wife and I live... 
For two or three years I haven’t done anything but haul and sell liquor; 
I got an income from that. I have peddled it in town and all over the 
county. I don’t know that there was an organized ring; there was just 
me in it. When I was hauling whiskey I always carried a pistol; I 
don’t know why; I just carried it.” 

Wade McDaniel testified that on the morning after his arrest and 
imprisonment he told an officer that the defendant shot the deceased, 
and that he did so because the defendant had fled—because he could 
save himself by saying that the shots were fired by the defendant who 
had fled and would not return. 
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Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. | 

Morgan, Ward & Stamey, John M. Queen and Alley & Alley for 
defendant. 


Avams, J. The car that followed the deceased when he started home 
was occupied by the defendant and Wade McDaniel. It had only one 
seat. The defendant, who drove the car, sat at the left and McDaniel at 
the right. Rufus Allison and Jack Jones were on the left running 
board. The deceased was walking on the right-hand side of the road, 
and when the parties overtook him he was killed by pistol shots fired 
from the car. 

Both the defendant and McDaniel testified that McDaniel had shot 
and killed the deceased with a pistol. For this reason the defendant 
has no just cause of complaint on the ground that the court did not 
submit to the jury, as a distinct phase of the evidence, the question 
whether the defendant himself had not fired the fatal shots. His testi- 
mony taken with that of other witnesses raised the vital question whether 
he had aided and abetted McDaniel in the commission of the crime; 
and upon this theory the case seems to have been tried. 

A person concerned in the commission of a felony may be a principal 
in the first or in the second degree. A principal in the first degree is 
the person who actually perpetrates the deed, and a principal in the 
second degree is one who is actually or constructively present when the 
crime is committed and aids and abets another in its commission. “The 
law, however, recognizes no difference between the offense of the prin- 
cipal in the first degree and of the principal in the second; both are 
equally guilty. And so immaterial is the distinction considered in prac- 
tice, that if a man be indicted as principal in the first degree, proof 
that he was present aiding and abetting another in committing the 
offense, although his was not the hand which actually did it, will sup- 
port the indictment; and, on the other hand, if he be indicted as prin- 
cipal in the second degree, proof that he was not only present, but com- 
mitted the offense with his own hand, will support the indictment.” 
1 Archbold’s Criminal Prac. and Pleading (13) (14). In S. v. Whitt, 
113 N. C., 716, the Court quoted from Wharton’s Criminal Law (9 ed.), 
221, to the effect that “the distinction between principals in the first 
and second degrees, is a distinction without a difference.” In the same 
case it was held that a principal in the second degrée may be convicted 
even where the principal in the first degree has been acquitted; and in 
S. v. Jarrell, 141 N. C., 722, it is said that one principal may be con- 
victed when the other has not been tried. The law relating to accesso- 
ries before the fact has no application. 8S. v. Jones, 101 N. C., 719. So 
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if McDaniel shot and killed the deceased under circumstances that 
would make him guilty of felonious homicide and the defendant was 
present encouraging, aiding and abetting the perpetration of the deed, 
the defendant and McDaniel would be guilty of the same degree of 
crime. S. v. Whitson, 111 N. C., 695. It is manifest that this is what 
his honor had in mind when he referred to McDaniel’s act, if he killed 
the deceased, as a controlling factor in the trial of the defendant. 

A person may aid and abet the commission of a homicide by giving 
help to the perpetrator; by encouragement in acts or words; by incit- 
ing, advising, or counseling the deed; by concert of action; and by 
other unlawful acts naturally resulting in death. 8S. v. Powell, 168 
N.C., 1384. Indeed, “Where the bystander is a friend of the perpetrator 
and knows that his presence will be regarded by the perpetrator as an 
encouragement and protection, presence alone may be regarded as en- 
couraging.” 1 Wharton’s Cr. Law, sec. 21la; 8S. v. Jarrell, supra; 
S. v. Cloninger, 149 N. C., 567. 

Let us keep in mind the testimony of the defendant, and that of 
McDaniel, that McDaniel had killed the deceased with a deadly 
weapon. There is unquestionable evidence that the defendant was 
present aiding and abetting in the perpetration of the deed——evidence, 
in fact, that from their first meeting with the deceased they were 
acting in concert. Each of them was armed with a pistol; at the fatal 
moment they were together in the car; together they left the scene of 
the homicide; and in their flight, as a witness for the State testified, 
the defendant was heard to say in the presence of McDaniel, “We 
killed a man and must get away from here.” 

It was under these circumstances that the trial court imposed upon 
the State the burden of proving beyond a reasonable doubt “that the 
defendant was aiding and abetting and encouraging by his acts and by 
his presence and conduct the killing of the deceased on the part of 
Wade McDaniel,” and, in that event, likewise imposed upon the defend- 
ant the burden of showing to the satisfaction of the jury such facts and 
circumstances as would mitigate or excuse the offense committed by the 
defendant and McDaniel as ecoprincipals. It will be seen that the 
instructions which are the subject of the defendant’s third, fourth, fifth, 
sixth and eighth assignments of error, were intended to apply to the 
latter proposition, and in this view they embody a correct statement 
of the law. | 

The defendant was not convicted of murder, but of manslaughter. 
Under the charge to the jury the verdict is equivalent to a finding that 
McDaniel’s act was manslaughter and that the defendant was guilty in 
the same degree. We are of opinion that the first and second assign- 
ments present no sufficient cause for a new trial. Whether a serious 
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question would have been raised if the defendant had been convicted of 
murder in the first degree is a matter with which we are not concerned. 

It may be noted that the instructions referred to in the first and 
second assignments are predicated upon the finding that the defendant 
and McDaniel were coprincipals, and not that they acted independently, 
as was contended in S. v. Orr, 175 N. C., 773, and S. v. Greer, 162 
N. C., 640. 

No error. 


STATE OF NORTH CAROLINA In RELATION TO W. A. ROEBUCK aAnp 
His GuaArDIAN, JAMES 8S. HARRISON, y. NATIONAL SURETY COM- 
PANY, A CORPORATION. 


(Filed 27 January, 1931.) 


1. Appeal and Error J c—Findings of fact supported by evidence are con- 
clusive upon appeal. 

Where a jury trial is waived and the court finds the facts by agree- 

ment of the parties, his findings, supported by sufficient evidence, are 
conclusive on appeal. 


2. Guardian and Ward C b—Bank acting as guardian breaches duty by 
intermingling ward’s funds with bank deposits. 

Where a bank is authorized by its charter to act as guardian it owes 
the same duty to its ward as an individual would owe to keep the 
ward’s funds separate from other funds of the guardian, and to invest 
the same as the law applicable to investments requires, and where funds 
of the ward are accepted by the bank in its banking department and 
commingled by it with its general deposit funds it violates its fiduciary 
duties as guardian and is liable to the ward for loss occasioned thereby. 


3. Guardian and Ward H a—Surety company giving bond for guardian 
is held to same liability as individual. 
A surety corporation allowed by statute to give guardian bonds, C. S., 
339, is held to the same liability on a bond given by it as an individual 
would be, and is responsible to the ward when the guardian’s failure 
to properly perform his duties causes loss to the ward’s estate. 


4. Guardian and Ward H b—Surety on bond of bank acting as guardian 
is liable for loss occasioned by bank intermingling funds. 

A bank authorized by its charter to also act as guardian breaches its 
duty when it commingles its ward’s funds with those of its general 
depositors, and, where after such wrongful act the bank fails, the surety 
on the guardian’s bond is liable for the loss occasioned thereby to the 
ward’s estate. C. 8S., 2161, 2162. 


AppeaL by defendant from Moore, Special pee at June Term, 
1930, of Martin. Affirmed. 


N.C.] FALL TERM, 1930. 197 
ROEBUCK v. SURETY Co. 


In N.C. Corp. Com. v. Martin County Savings &€ Trust Co., 194 
N. C., p. 239, the facts: “The National Surety Company filed a petition 
and motion in the above cause, asking that the receiver of the Martin 
County Savings and Trust Company be directed to pay in full the 
claims of certain guardians, receivers and administrators, out of moneys 
in the hands of the receiver, alleging that said claims were entitled to a 
preference over general creditors. From an order directing the payment 
in full of said specified claims in preference to the claims of general 
creditors, the receiver appeals, assigning error.” 

In the opinion, at p. 240, 1t is said: “It is not alleged that the 
National Surety Company would be lable for the payment of said 
claims in the event they are not paid by the receiver, and it is observed 
that the fiduciaries do not join in this request, doubtless for the reason 
that their interests and the interests of their surety may not in this 
respect be identical. True, counsel for petitioner and counsel ‘for cer- 
tain of the fiduciary claimants,’ not named on the record, join in a 
single brief, filed in this Court, but we find no order making any of the 
fiduciary claimants parties of record, nor have they filed any pleading 
in the cause. Furthermore, it is not alleged that the receiver will be 
unable to pay all the creditors in full, though this may be taken for 
granted, perhaps. At any rate, for lack of proper parties and sufficient 
interest shown upon the record, we think the court erred in directing 
preferential payment of these claims. For like reason, we do not pass 
upon the merits of the question. The receiver was properly advised in 
appealing from the order.” 

The present action was instituted 21 August, 1930. The defendant 
surety in its answer said: “That the said funds were deposited in the 
said bank at the time of said failure, but denies that the said guardian 
was negligent, and that it did not use due care as to said funds, but 
alleges that it acted with care and prudence required by law.” 
Further: “And receiving notice from some of the parties that it would 
be called upon to make payment under the bonds given by it, in behalf 
of the Martin County Savings and Trust Company covering these 
interests, it notified the parties concerned that it would disclaim lia- 
bility on account of the fact that the Martin County Savings and Trust 
Company had not been guilty of negligence by which there would be 
liability on its bondsmen, and further that the receiver of the said 
Martin County Savings and Trust Company was hable for the claims 
in full, which this defendant is informed and believes constitutes a 
preference. . . . That this defendant is informed and believes that 
these claims, including that of this plaintiff, constitutes preferred claims 
and that the said R. L. Coburn, receiver of the Martin County Savings 
and Trust Company, is liable for the payment in full.” 
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The plaintiff in reply says: “It is denied that this claim against the 
defendant 1s a preferred claim against the receiver.” 

R. L. Coburn, receiver of the Martin County Savings and Trust Com- 
pany, having been made a party to this action, answering, says: “It is 
expressly denied that said guardian was negligent and that it did not 
use due care relative to the fund complained of, and on the other hand, 
this defendant alleges that it used due care and prudence with the 
funds entrusted to it. . . . That the subject-matter of this action, 
to wit: The fund claimed by the plaintiff was deposited in the Martin 
County Savings and Trust Company by said guardian in the usual course 
of business, and that said guardian fund was intermingled with other 
funds of said bank and that said fund was deposited without any agree- 
ment that 1t was to be a special deposit and the said bank had no inti- 
mation that the funds so deposited was a special deposit, and that in 
truth and in fact said fund was deposited as other funds and used by 
the bank in the usual course of business as funds deposited by other 
depositors, and as this defendant is advised and believes, the plaintiff is 
not entitled to any preference over the general creditors of said bank.” 

The judgment of the court below is as follows: 

“This cause coming on to be heard, the same having been calendared 
for trial at this term, both plaintiffs and defendants being represented 
by counsel and present, the parties having waived a jury trial and 
agreed for the court to find the facts and the court, after hearing the 
evidence and argument, finds the following facts: 

1. That the Martin County Savings and Trust Company prior to its 
failure and appointment as receiver, was duly appointed and qualified 
and acting guardian of W. A. Roebuck, a minor. 

2. That the defendant, National Surety Company, a corporation, for 
the faithful performance of the duties of the said guardian, executed a 
bond in the sum of $2,000, said bond being in the form as the statute 
requires, which was executed and on file in the clerk’s office at the time 
of the appointment of the aforesaid guardian. 

3. That there came into the hands of the guardian for its ward the 
sum of one thousand nineteen and 47/100 dollars ($1,019.47), as shown 
by the final count, which appears of record in the clerk’s office, which 
was duly audited and approved by the clerk Superior Court; that at 
the time that said guardian was seized of said funds, it deposited same 
in the Martin County Savings and Trust Company, to the credit of 
Martin County Savings and Trust Company, guardian of W. A. Roe- 
buck, and was intermingled with other funds of said bank, and that said 
funds were deposited in the said bank, in the usual manner and custom 
to the checking account of said guardian, and were deposited in the 
absence of any agreement; that same was to be a special deposit, and 
said guardian did not loan said funds on any security. 
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4. That on the failure of said bank, said funds were still on deposit to 
credit of said guardian. 

5. That plaintiff, James S. Harrison, since the fatlure of said bank, 
which was on 28 February, 1925, has been duly appointed, qualified and 
is now the acting guardian of W. A. Roebuck. 

6. That since the institution of this action the receiver of said bank 
has paid 25 per cent dividend and the plaintiff guardian has received a 
twenty-five per cent (25%) of the one thousand nineteen and 47/100 
dollars ($1,019.47), leaving a balance due of seven hundred and sixty- 
four and 60/100 dollars. | 

7%. That the said bank was authorized by its charter to become 
guardian for minors, and act in the capacity of guardian. 

Now, on motion, upon the aforesaid agreed statement of facts, the 
judge decrees and orders that the plaintiff recover of the National 
Surety Company, a corporation, the sum of $764.60, together with 
interest thereon from 28 February, 1925, and that the cost of this 
action be taxed against defendant, National Surety Company. 

It is further ordered, adjudged and decreed that the defendant, 
National Surety Company, be subrogated to the rights of the plaintiff, 
and they are hereby, allowed and permitted to file with R. L. Coburn, 
receiver, the amount of this judgment, including interest, so that they 
may receive any dividend on said amount that the said receiver may 
pay in the future to creditors.” 


B. A. Critcher for plaintrff. 

A. Rh. Dunning for Rk. L, Coburn, recewver. 

S. Brown Shepherd, James E. Shepherd and Hugh G. Horton for 
National Surety Company. 


Crarxson, J. The judgment of the court below shows: “Both plain- 
tiffs and defendants being represented by counsel and present, the par- 
ties having waived a jury trial and agreed for the court to find the 
facts and the court, after hearing the evidence and arguments, finds the 
following facts.” 

In Colward v. Dicus, 198 N. C., at p. 271, this Court said: “A jury 
trial was waived and the trial judge found the facts and entered judg- 
ment thereon. There was evidence to support the findings of fact, and 
the facts found support the judgment. In such event the findings of 
fact and the judgment thereon are conclusive. Hley v. R. R., 165 N. C., 
78; Holmes Electric Co. v. Carolina Power and Light Co., 197 N. C., 
766.” 

The findings of fact material for the decision of this action: “That 
the said bank was authorized by its charter to become guardian for 
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minors, and act in the capacity of guardian. That there came into the 
hands of the guardian for its ward the sum of one thousand nineteen 
and 47/100 dollars ($1,019.47), as shown by the final count, which 
appears of record in the clerk’s office, which was duly audited and ap- 
proved by the clerk Superior Court; that at the time that said guardian 
was seized of said funds, it deposited same in the Martin County Savings 
and Trust Company, to the credit of Martin County Savings and Trust 
Company, guardian of W. A. Roebuck, and was intermingled with other 
funds of said bank, and that said funds were deposited in the said bank, 
in the usual manner and custom to the checking account of said guardian, 
and were deposited in the absence of any agreement; that same was to 
be a special deposit, and said guardian did not loan said funds on any 
security.” | 

We must bear in mind that the Martin County Savings and Trust 
Company was doing a banking business and also under its charter 
acting as guardian of W. A. Roebuck. It took the guardian funds and 
intermingled them with the bank funds; it had no more right to do this 
than an individual. 

In Tiffany’s Persons and Domestic Relations (2 ed.), p. 343, we find: 
“So long as the ward’s property can be identified in the hands of the 
guardian in whatever form it may take the ward is entitled to recover 
it as against the guardian’s creditors in case of his insolvency or bank- 
ruptey. Thus where a guardian invested his ward’s funds in a promis- 
sory note payable to his own order and died insolvent, it was held that 
the ward was entitled to recover the full amount of the note from the 
estate. But, if the property of the ward is mingled with that of the 
guardian in such a way that its identity is lost, the ward has no rights 
superior to those of general creditors.” Wood v. Bank, 199 N. C., 371. 

In Sheets v. Tobacco Co., 195 N. C., at p. 158, is the following: “For 
any loss or losses sustained by his ward’s estate, by reason of invest- 
ments made of guardian funds by the guardian, resulting from a 
breach of his duty with respect to such investments, the guardian and 
the sureties on his bond are hable. Inasmuch as the law imposes upon 
a guardian the duty to invest funds in his hands, belonging to his 
ward, it must follow that the guardian has power and authority, with 
respect to making investments, commensurate with his duty. In the 
exercise of this power and authority, conferred upon him in order that 
he may perform his duty, the guardian is and should be held to a high 
degree of diligence and good faith. In Cobb v. Fountain, 187 N. C., 
355, 1t is said: ‘As a general rule, a guardian may discharge himself at 
the termination of his trust by turning over to the person lawfully en- 
titled thereto whatever securities he may have taken in good faith as a 
result of the prudent management of his ward’s estate.’ ” 
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In Pierce v. Pierce, 197 N. C., 348, the principle is laid down: The 
liability of a guardian and the surety on his bond for a loss to the estate 
of the ward caused by the failure of a bank in which the guardian kept 
deposits of the estate, does not attach when it is found that the guardian 
exercised good faith and due diligence, and the refusal of the trial 
court to substantially submit this issue to the jury under the evidence 
in this case is reversible error. 

The funds were not invested by the guardian, but intermingled with 
the other funds of the bank; nor was there any agreement that the 
same was a special deposit made by the guardian or deposit for a 
special purpose. The principle applicable here is laid down in Hawes 
v. Blackwell, 107 N. C., at p. 199-200, it 1s there said: “When a bank, 
in the course of its business, receives deposits of money in the absence of 
any agreement to the contrary (italics ours), the money deposited with 
it at once becomes that of the bank, part of its general funds, and can 
be used by it for any purpose, just as it uses, or may use, its moneys 
otherwise acquired. The depositor, when, and as soon as he so makes a 
deposit, becomes a creditor of the bank, and the latter becomes his 
debtor for the amount of money deposited, agreeing to discharge the 
debt so created by honoring and paying the checks or orders the de- 
positor may, from time to time, draw upon it, when presented, not 
exceeding the amount deposited. The relation of the bank and de- 
positor is simply that of debtor and creditor, the debt to be discharged 
punctually in the way just indicated. The contract between them, 
whether express or implied, is legal in its nature, and there is no 
element of quality in it different from the same in ordinary agreements 
or promises, founded upon a valuable consideration to pay a sum of 
money, specified or implied, to another party. There are none of the 
elements of a trust in it. The bank does not assume or become a 
fiduciary as to the money deposited for the depositor, nor does it agree 
to hold a like sum in trust for him. Boyden v. Bank, 65 N. C., 18; 
Bank v. Millard, 10 Wall., 152; Bank v. Schuler, 120 U. 8. R., 511.” 
Corp. Com. v. Trust Co., 194 N. C., at pp. 127-8. See Ha parte Hemlen, 
156 S. C., 181, 69 A. L. B., 443. 

Guardians are required to give bond with certain terms and condi- 
tions. C. S., 2161, 2162, A guardian bond can be given in a surety 
company. C.S8., 339. It goes without saying that the surety company 
is held to the same accountability as an individual who is surety. An 
individual who acts as guardian cannot fraudulently or knowingly and 
wilfully misapply or convert money of his ward to his own use, nor 
can a corporation that has a right under its charter to act as guardian 
do so. C.8., 4268. Under the facts and circumstances of this case, the 
bank, acting as guardian had a right to invest its ward’s money, but in 
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so doing is held “to a high degree of diligence and good faith.” It did 
not invest the money of its ward, but intermingled it with other funds 
in its bank. 

C. S., 2162, in part: “The bond must be conditioned that such 
guardian shall faithfully execute the trust reposed in him as such, and 
obey all lawful orders of the clerk or judge touching the eu 
of the estate committed to him.” 

The bank, as guardian, in not investing the funds of its ward, but 
Me eae it with other funds of its bank, was faithless to the 
trust reposed in it; and its bondsman, the defendant, must suffer the loss 
for such faithlessness. 

For the reasons given, the judgment of the court below is 


Affirmed. 





ORANGE COUNTY vy. ANDREW JENKINS anpb WIFE ann C. P. HINSHAW, 
(Filed 27 January, 1931.) 


1. Faxation H a—Purchaser at tax sale acquires remedy of foreclosure 
of tax certificate according to statutory procedure. 

Where the purchaser at a sale of lands for taxes, the county in this 
case, has received a tax sale certificate therefor, he has acquired an 
interest in or a lien upon the land so purchased with the only remedy 
of foreclosure by action as in case of a mortgage. 


2, Taxation H b—Statutory notice of foreclosure of tax certificates held 
constitutional and valid. 

The State as a sovereign power has the right to prescribe by statute 
the notice to be given to those interested in lands to be foreclosed under 
tax sale certificates except where the manner of notice interferes with 
the provisions of the Federal Constitution, and a statutory provision 
that substitutes notice by publication to be given in the newspapers as 
in an action in rem does not violate the “due process” clause of the 
Federal Constitution, and the purchaser at the judicial foreclosure sale, 
when fairly made in conformity with our statutory provisions acquires 
title free from the claims of those who may have an interest in the 
locus in quo who do not appear and defend their rights. C. S., 8087; 
Michie Supplement of 1929, Laws of 1927, ch. 221, Laws of 1929, chs. 
204, 334. 


8. Appearance A a—Party submitting himself to jurisdiction of court 
by filing answer is bound by court’s decree. 


Where the summons against the owners of land has been returned 
“not to be found” in a proceeding to foreclose tax sale certificates against 
the land, and the owners have thereafter appeared and submitted them- 
selves to the jurisdiction of the court by answering or otherwise, they 
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are bound by the decree of foreclosure and by the final adjudication 
regularly arrived at in the course of the procedure under the provisions 
of the statute. 

4, Taxation H b——Foreclosure of tax certificate is proceeding in rem and 
attachment is not necessary to service by publication. | 

In proceedings to foreclose lands under the provisions of statute to 

subject them to the lien of a tax sale, it is not required that the courts 
should have obtained possession of the locus in quo by attachment or 
actual seizure of the property. 

5, Same—Aflidavit under provisions of C. S., 484, is not required in pro- 
ceedings to foreclose tax sale certificate. 


Where the summons in proceedings to foreclose a tax certificate of 
the sale of lands in the action against the listed owner of the lands has 
been returned the defendant ‘‘not to be found,” it is not required as 
under the provisions of C. 8., 484, that this fact be made to appear by 
affidavit to the satisfaction of the court in order for valid service by 
publication. 

6. Same—Statutory procedure for foreclosure of tax certificate does not 
violate constitutional provisions relating to due progess. 


The State may proceed directly or by authdrization to others to sell 
lands for taxes upon proceedings to enforce a lien for the taxes thereon, 
and a publication of notice to all interested in the lands to appear and 
defend their rights is due process of law within the meaning of the 
Fourteenth Amendment to the Federal Constitution, and is not a taking 
of property inhibited by Art. I, sec. 17, of the Constitution of North 
Carolina. 


Appgat by C. P. Hinshaw from a judgment of Grady, J., rendered 
26 September, 1930. From Orancs. 

The respondent, Andrew Jenkins, owner of the land in controversy, 
failed to pay the taxes assessed against it for the years 1926 and 192%, 
in consequence of which the land was sold by the sheriff of Orange 
County on 19 September, 1927. The county became the last and 
highest bidder and received from the sheriff and became the holder of 
two certificates of purchase which were filed in the office of the county 
accountant. The certificates were foreclosed and a commissioner was 
appointed to sell the land; the sale was confirmed and a proceeding was 
instituted to compel the purchaser to accept the commissioner’s deed 
and pay the purchase price. The agreed facts are as follows: 

The said action was instituted by the plaintiff against the defendants 
under the provisions of C. S., 8028, 8035-8037, as amended by Laws of 
1929, chs. 204, 334, for the foreclosure of the 1927 and 1926 tax sales 
certificates. The defendants in said action failed to file answer to the 
complaint and summons within the time allowed by law, and judgment 
by default was given against the said defendants in said action. R. T. 
Giles was appointed by the court as commissioner to sell the property 
involved therein, and in pursuance of said order and judgment, said 
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R. T. Giles, commissioner, did advertise said property for sale as re- 
quired by law, and offered said property for sale on 12 March, 1930, at 
the courthouse door in Hillsboro, N. C., and at said sale C. P. Hinshaw 
became the last and highest bidder for the same in the sum of $125. 
No exceptions were filed or raised bid made in the time required by 
law. The sale was duly reported to the clerk of the Superior Court by 
said commissioner, and in pursuance of said report the said clerk on 
2 April, 1930, approved and confirmed said sale and authorized and in- 
structed the said commissioner, upon payment of the purchase price, to 
make and deliver a deed in fee simple for the said property to the said 
C. P. Hinshaw. In pursuance of said order, said R. T. Giles, com- 
missioner, made and executed in proper form, a commissioner’s deed 
for the said land to the said C. P. Hinshaw and tendered the same to 
him; but the said Hinshaw refused to accept said deed and refused 
and still refuses to make payment of the purchase price of $125 for said 
land, for the reasons set out in answer to the motion of the plaintiff for 
judgment against the respondent. 

Taxes upon said property for the years 1926, 1927, 1928 and 1929, 
levied and assessed by the town of Chapel Hill, N. C., in the amount of 
$90.00, are due and unpaid. The proceeds to be derived from the sale of 
the said property, namely, $125, are not sufficient to pay off the above- 
mentioned taxes, after paying off the unpaid county taxes assessed upon 
said property, and the costs of said action. 

Ten days notice of this motion has been duly served on the re- 
spondent.” 

The reasons set out in Hinshaw’s answer to the plaintiff’s motion 
are these: 

1. That C. S., 8028, 8035-8037, as amended by Laws of 1929, chs. 
204, 334, under which said action was instituted, 1s unconstitutional, 
and no valid or marketable title in fee simple can be conveyed there- 
under. 

2. That service of summons was had upon the said defendants in said 
action by publication, for which reason the title if conveyed to the 
respondent may be attacked by the said defendants in the said action 
at any time within one year after notice thereof, and within five years 
after rendition of the judgment in said action, same being by virtue 
of the provisions of C. S., 492. 

3. That the proceeds to be derived from the sale of the said property, 
namely, $125, is sufficient only to pay off the unpaid county taxes 
assessed upon said property after the court costs of said action have 
been paid; that the town of Chapel Hill, N. C., has levied and assessed 
taxes upon the said land for the years 1926, 1927, 1928 and 1929, 
which said taxes are still due and owing; that due to the fact that the 
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said commissioner will receive insufticient funds from the sale of the 
said property to pay off and satisfy the unpaid taxes due upon said 
property to the town of Chapel Hill, as hereinbefore set out, said town 
taxes will remain and constitute a lien upon said property in the hands 
of the respondent. 

Upon the agreed facts the clerk gave judgment for the plaintiff and 
upon Hinshaw’s appeal Judge Grady signed the following judgment: 

“This cause came on for hearing upon an appeal from A. W. Kenion, 
clerk of the Superior Court of Orange County, and the parties having 
filed with the court an agreed statement of the facts, which is made a 
part of this judgment, and in addition thereto, it having been admitted 
in open court that due notice was given by publication commanding all 
persons having any interest in the lands referred to in the complaint to 
come in and take such action as they might be advised, and it appear- 
ing to the court, and being admitted by all parties, that the sale of said 
lands was conducted in all respects in conformity with the laws relating 
to sales of land for taxes, and that each and everything has been done 
that is required by said statutes in order to give to the purchaser a 
good. and indefeasible title to said lands; and the court being called 
upon to pass upon the constitutionality of said statutes, and no other 
defense being interposed, it is now: | 

Ordered and adjudged that the commissioner, R. T. Giles, prepare 
and tender to said C. P. Hinshaw, the purchaser of the lands in ques- 
tion, a good deed for said lands, in the form required by law; and it is 
also ordered that the said C. P. Hinshaw pay to said commissioner upon 
the tender of said deed the sum of $125, and the costs of this action, the 
court being of the opinion, and now adjudging that said deed will 
convey to the said C. P. Hinshaw an estate of inheritance in and to 
the lands referred to in the complaint, freed from any hen that may 
have heretofore existed in favor of the town of Chapel Hill by reason 
of the tax assessment referred to in the respondent’s answer to the 
notice filed therein. 

The costs of this proceeding will be taxed against the said re- 
spondent, C. P. Hinshaw, as to all expenditures made since the final 
judgment and decree of confirmation by the clerk of the Superior 
Court.” 

The respondent Hinshaw excepted and appealed. 


J. FR. Carawan for appellant. 
R. T. Giles for appellee. 


Avams, J. The judgment recites an admission by all the parties 
that the sale of the land in controversy was conducted in compliance 
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with law and that everything was done which the statutes require in 
order to convey to the purchaser an indefeasible title. The only ques- 
tion for decision 1s whether the statutes under which the sale was con- 
ducted are in conflict with the State or Federal Constitution. This 
question the trial court resolved against the appellant. 

It is contended that these statutes violate Article I, sec. 17, of the 
Constitution of North Carolina, and Article XIV, sec. 1, of the Consti- 
tution of the United States. The specific objections are (1) that the 
taxpayer is deprived of his property without due process of law; (2) 
that the law does not apply with uniformity to all persons or property, 
and (38) that it does not provide adequate notice to lienholders or other 
persons having an interest in the property. 

Under section 8037, Michie’s Supplement of 1929 (Laws 1927, ch. 
221, see. 4; 1929, chs. 204 and 334) the county of Orange instituted a 
proceeding to foreclose two sheriff’s certificates of sale for taxes, As 
the holder of these certificates the county had a lien on the land as in 
case of a mortgage, and the right of foreclosure was its only remedy. 
N. C. Code of 1927, sec. 8028; Laws 1927, ch. 221, sec. 4; Supplement of 
1929, sec. 80387, Relief could be had “only in an action in the nature of 
an action to foreclose a mortgage.” It is provided that the person in 
whose name the land was listed for taxation and the wife or husband of 
such person shall be made defendants and shall be served with process 
as in civil actions. 

A summons was issued for Andrew Jenkins and his wife and was 
returned without service because they “were not to be found in Orange 
County.” Thereafter they were duly and regularly served by publica- 
tion. By filing a written answer to the plaintiff’s motion Hinshaw sub- 
mitted himself to the jurisdiction of the court. 

The ‘“due-process” clause of the Federal Constitution requires service 
of process, which may be made by actual service, or by publication in 
proceedings in rem, or by publication in proceedings quasi in rem. 
In proceedings in rem instituted, for example, to enforce a len upon 
property, it is not necessary, as in proceedings guasi in rem, to acquire 
jurisdiction by attachment or actual seizure of the property. Bernhardt 
v. Brown, 118 N. C., 700; Armstrong v. Kinsell, 164 N. C., 125; Herd- 
ritter v. Orl Cloth Co., 112 U. S., 294, 28 L. Ed., 729. In Pennoyer v. 
Neff, 95 U. S., 714, 94 L. Ed., 565, Mr. Justice Field set forth the 
principle in these words: “Substituted service by publication, or in any 
other authorized form, may be sufficient to inform parties of the object 
of proceedings taken where property is once brought under the control 
of the court by seizure or some equivalent act. The law assumes that 
property is always in the possession of its owner, in person or by agent; 
and it proceeds upon the theory that the seizure will inform him, not 
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only that it is taken into custody of the court, but that he must look to 
any proceedings authorized by law upon such seizure for the condemna- 
tion and sale. Such service may also be sufficient in cases where the 
object of the action is to reach and dispose of property in the State, or of 
some interest therein, by enforcing a contract or a lien respecting the 
same, or to partition it among different owners, or where the public is 
a party to condemn and appropriate it for a public purpose.” Such 
service is not subversive of the due-process clause. Bynum v. Bynum, 
179 N. C., 14; Foster v, Allison Corporation, 191 N. C., 166. 

The principle just stated apples to that part of section 8037 which 
provides for an advertisement “giving notice to all other persons claim- 
ing any interest in the subject-matter of the action to appear, present, 
and defend their respective claims, and to set them up within six 
months from the date of the notice” or be forever barred and fore- 
closed of any interest or claim in the property or the proceeds received 
from its sale. Service of notice by publication on interested parties in 
a proceeding in rem, when authorized by statute, is no less effective for 
the purpose intended than substituted service of process on the defend- 
ant in the action. As remarked by Cooley, “The right of the Legisla- 
ture to prescribe such notice, and to give it effect as process, rests upon 
the necessity of the case, and has long been recognized and acted upon.” 
Constitutional Limitations, 505. If the person on whom a summons is 
to be served cannot after due diligence be found in the State, that fact 
must appear by affidavit to the satisfaction of the court (C. S., 484); 
but if a proceeding is instituted to foreclose a tax hen on property, 
unknown persons who claim an interest in the subject-matter may be 
notified by publication to appear and assert their interest. The “neces- 
sity of the case” is found in the fact that the plaintiff does not know 
whether there are outstanding claims and, if so, whether the claimants 
reside within or without the State. The expressed purpose of the 
statute is to convey the land in fee simple free from all claims whether 
disclosed by the records or not. 

The principle was discussed and applied in Lewgh v. Green, 192 
U. S., 79, 48 L. Ed., 623, in which it is said: “The State has a right to 
adopt its own method of collecting its taxes, which can only be inter- 
fered with by Federal authority when necessary for the protection of 
rights guaranteed by the Federal Constitution. In authorizing the 
proceedings to enforce the payment of taxes upon lands sold to a pur- 
chaser at a tax sale, the State is in the exercise of its sovereign power to 
raise revenue essential to carry on the affairs of state and the due ad- 
ministration of the laws. This fact should not be overlooked in de- 
termining the nature and extent of the powers to be exercised. “The 
process of taxation does not require the same kind of notice as is re- 
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quired in a suit at law, or even in proceedings for taking private prop- 
erty under the power of eminent domain. It involves no violation of 
due process of law when it is executed according to customary forms 
and established usages, or in subordination to the principles which 
underlie them.’ ” 

Mr. Justece Day concludes the opinion in these words: “The princi- 
ples applicable which may be deduced from the authorities we think 
lead to this result: Where the State seeks directly or by authorization 
to others to sell land for taxes upon proceedings to enforce a lien for 
the payment thereof, it may proceed directly against the land within 
the jurisdiction of the court, and a notice which permits all interested, 
who are “so minded,” to ascertain that it is to be subjected to sale to 
answer for taxes, and to appear and be heard, whether to be found 
within the jurisdiction or not, is due process of law within the Four- 
teenth Amendment to the Constitution.” 

The other questions discussed in the briefs do not affect the constitu- 
tional validity of the statutes under consideration, and the judgment 
appealed from declares their alleged invalidity 1s the only defense 
interposed at the hearing. Judgment 

Affirmed. 





D. L. CROWELL, DAISY ROGERS anp Her Huspanp, W. J. ROGERS, vy. 
TALLASSEE POWER COMPANY. 


(Filed 27 January, 1931.) 


Highways D d—Held: damages could not be recovered for slight change 
in highway by power company resulting in mere inconvenience to 
plaintiff. 

Where under the provisions of C. 8., 1696, a hydro-electric power com- 
pany has appropriated a section of a public highway and built another 
section in lieu thereof, the provisions of the statute that the company pay 
all damages assessed as provided by law does not entitle the plaintiff 
to recover damages for the slight change in the road causing incon- 
venience to him in hauling wood, ete, to and from his market town. 
Grant v Power Co,, 196 N. C,, 617, and Colvin v. Power Co., 199 N. C., 
353, cited and distinguished. 


Aprrat by plaintiffs from McElroy, J., at February Term, 1930, of 
Davinson. Affirmed. 

This is an action brought by plaintifis against defendants for dam- 
ages. The material allegation of plaintiffs is as follows: “That on or 
about 1 October, 1927, the defendant company closed up the said Cot- 
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ton Grove-Healing Springs road and in place thereof laid out and con- 
structed a new road about a quarter of a mile or more to the south of 
the old road and to the south of plaintiff’s lands, the new road being out 
of the way and a much longer distance from the plaintiff’s lands, both 
to his residence and to Southmont and Lexington, so that the plaintiff 
is now compelled, in hauling timber or crops to Southmont and return, 
to travel an additional distance of about two miles further than by the 
former old road.” | 

The defendant, Tallassee Power Company, denied the allegation. 
The evidence was to the effect that the location of the new road and dis- 
continuance of the old road was done by the board of commissioners of 
Davidson County in pursuance of and by authority of law vested in them 
in the control and management of the public roads of the county. 
It was further in evidence that “The new bridge is several hundred 
yards below the old bridge. The new and old roads are about a 
quarter of a mile apart in the fartherest place. The new road is 
graded.” 


Phitlips & Bower for plaintiffs. 
R. L. Smath & Sons and Raper & Raper for defendant. 


Per Curtam. The defendant at the close of plaintiffs’ evidence made 
a motion in the court below for judgment as in case of nonsuit. C.S., 
567. The court below granted the motion and in this we can see no 
error. 

C. S., 1696, is as follows: “Every electric power or hydro-electric 
power corporation which may exercise the right, of eminent domain 
under the chapter Eminent Domain, where in the development of electric 
or hydro-electric power it shall become necessary to use or occupy any 
pubhe highway, or any part of the same, after obtaining the consent of 
the board of county commissioners of the county in which such public 
highway is situate, shall have power to appropriate said public high- 
way for the development of electric or hyro-electric power: Provided, 
that said electric power or hydro-electric power corporation shall con- 
struct an equally good public highway, by a route to be selected by and 
subject to the approval and satisfaction of the board of county commis- 
sioners of the county in which said public highway is situated: Pro- 
vided further, that saad company shall pay all damages to be assessed 
as provided. by law, by the damming of water, the discontinuance of the 
road, and for the laying out of said new road.” (Italics ours.) 

Plaintiff contends that under the above statute they have a right of 
action. That the case of Grant v. Power Co., 196 N. C., p. 617, and 
Colvin v. Power Co., 199 N. C., 358, are similar and controlling. 
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From a careful reading of plaintiff’s evidence, which it 1s unnecessary 
to set forth in detail, we think the above statute 1s not applicable to the 
present action and the cases cited by plaintiffs are distinguishable from 
the present one. The judgment below is 

Affirmed. 





R. LAWRENCE RUSSELL vy. BOICE HARDWOOD COMPANY. 
(Filed 27 January, 1931.) 


Contracts F c—Burden is on party claiming that contract had been modi- 
fied to prove such modification. 

Where the defendant in an action for breach of a written contract has 
introduced parol evidence modifying its terms. and the court has per- 
mitted an amendment to the pleadings to be made in conformity there- 
with, the burden is upon the defendant to establish the fact that the 
contract as written had been modified. 


Crviun action, before Cowper, Special Judge, at August Special 
Term, 1930, of Haywoop. | 

The plaintiff instituted an action upon a verbal contract which he 
alleged was made by the parties during the month of July, 1928, accord- 
ing to the terms of which the plaintiff was to haul logs owned by the 
defendant from a certain tract of land to the defendant’s line of rail- 
road. It was alleged that the contract provided compensation of $14 
per thousand feet for all logs so hauled, and in addition, that the de- 
fendant would furnish the plaintiff certain feed and supplies for work- 
men and teams. The plaintiff alleged and offered evidence tending to 
show that the defendant breached the contract. The defendant alleged 
that the contract between the parties was in writing and made 24 March, 
1928, and that the plaintiff had breached the contract, such breach 
resulting in damage to the defendant. 

The plaintiff alleged and offered evidence tending to show that the 
written contract was thereafter discharged by mutual consent of the 
parties and a verbal contract substituted therefor. Testimony offered 
by defendant tended to show that there was some verbal modification of 
the written contract, and the record shows that the court in its discre- 
tion allowed the defendant “to amend its answer so as to conform with 
its evidence and set up the written contract as modified in accordance 
with the testimony of Colonel Stouton. 

The following issues were submitted: 

1. “Did the plaintiff and defendant enter into the written contract 
of 24 March, 1928, as alleged in the answer?” 
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2. “If so, was said written contract altered after its execution by the 
insertion thereon of the words, ‘It is further agreed that the parties of 
the second part are to pay $10 per month to sheriff’s salary?’ ” 

3. “Was said written contract modified after its execution as alleged 
in the amendment to the answer?” 

4, “Was said written contract, by mutual consent of the parties, dis- 
charged and the verbal contract, as alleged in the complaint substituted 
therefor ?” 

5. “Did the defendant breach the verbal contract, as alleged?” 

6. “What amount of damages, 1f any, 1s the plaintiff entitled to 
recover : 

(a) By reason of anticipated profits prevented ? 

(b) By reason of work completed under verbal contract ¢ 

(c) By reason of the conversion of equipment and tools?’ 

7. “Did the plaintiff breach the contract set up in the answer and 
amendment thereto?’ | 

The first issue was answered “Yes, by consent.” The jury answered 
the second issue “No”; the third issue “No”; the fourth issue “Yes”; 
the fifth issue ‘Yes’; the sixth issue “(a) $562, (b) $3838, (c) $100”; 
the seventh issue “No,” and the eighth issue “None.” 

From judgment upon the verdict the defendant appealed. 


Jos, H. Johnson, John M. Queen and Morgan, Ward & Stamey for 
plainteff. 
W. &. Francis and Alley & Alley for defendant. 


Perr Curiam. The chief exception relied upon by the defendant is 
the instruction of the trial judge to the jury to the effect that the 
burden of proof on the third issue was upon the defendant. The third 
issue was submitted by reason of the fact that the defendant at the 
close of all the evidence requested permission to amend its answer so 
that the pleading would conform to the evidence offered at the trial. 
Hence the defendant was compelled to take the position that the written 
contract relied upon by it had been modified by a verbal agreement. 
Thus the burden was upon the defendant to show the modification con- 
tended for, 

There are other exceptions, but none of them warrant the overthrow 
of the judgment. 

No error. 
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T. M. SPARROW anp D. H. LEWIS vy. M. H. FOLLEY. 
(Filed 27 January, 1931.) 


Evidence L b—Admission of judgment in evidence held not erroneous 
in this case. 

In an action to recover the purchase price of a shingle mill alleged 
to have been sold and delivered to the defendant who assumed an exist- 
ing mortgage thereon as a part of its purchase price, defendant denied 
liability on the ground of plaintiff’s breach of a condition precedent. The 
jury having found against the defendant, it is held: the admission in 
evidence of a judgment against the plaintiff for the amount of the 
mortgage debt, which defendant admitted he owed if the contract was 
binding upon him, was not erroneous. 


APPEAL by defendant from Moore, J., at February Term, 1930, of 
Moors. No error. 

The jury returned the following verdict: 

1. Did the plaintiff sell the defendant the shingle mill outfit as 
alleged in the complaint? Answer: Yes. 

2. If so, what was the agreed purchase price for said shingle mull 
outfit? Answer: $1,300. 

3. In what sum, if anything, is defendant indebted to the plaintiffs 
in this action? Answer: $1,003, with 6 per cent interest from 20 Janu- 
ary, 1926. 


H. F. Seawetl, Jr.,and J. Vance Rowe for plaintiffs. 
Johnson & Johnson and U. L. Spence for defendant. 


Per Curtam. The plaintiffs brought suit to recover an amount 
claimed to be due them by the defendant on the purchase of a shingle 
mill, They alleged that they had sold the mill at the price of $1,300; 
that the defendant had paid them $300 and had assumed the payment of 
or had bought subject to a mortgage in the sum of $1,000; that he had 
made default; that the mortgagee had sued them and had recovered a 
judgment for $1,003.95, which they had paid; and that this payment 
had resulted directly from defendant’s breach of the contract. The de- 
fendant alleged and testified that this purchase was made to depend on 
the precedent condition that the plaintiffs were to secure for him a man 
who was competent to operate the mill; that the plaintiffs had not done 
so, and that the trade was never consummated. Three issues were sub- 
mitted to the jury, who found that the trade had been made as alleged 
in the complaint; that the price was $1,300, and that the defendant 
was indebted to the plaintiffs in the sum of $1,003, with interest at 
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6 per cent from 20 January, 1926. Judgment was given for the plaintiff — 
and the defendant excepted and appealed. 

The first exception, taken to the court’s refusal to admit in evidence 
a judgment of the Superior Court of Bladen County in the case of 
Thomas v. Sparrow e¢ al., is without merit. The defendant admitted 
in his cross-examination that if he had bought the mill he would have 
been indebted to the plaintiffs in the sum of $1,000, the remainder of 
the purchase price, and the jury found from the evidence that he had 
bought the property at the agreed price. The controversy was con- 
fined to matters involved in the three issues and under them the de- 
fendant was given the benefit of every instruction to which he was 
entitled. The defendant has no just cause to complain of the charge 
in view of the instructions upon the issues which were submitted with- 
out objection. We have considered all the exceptions and find no 
sufficient cause for granting a new trial. 

No error. 


H. M. AUSTIN v. WALTER J. BRYSON PAVING COMPANY. 
(Filed 27 January, 1931.) 


Master and Servant C b—Evidence held insufficient to be submitted to 
jury on question of employer’s failure to furnish proper tools. 
Evidence tending to show that the plaintiff employed in the construc- 
tion of a highway was dissatisfied with a particular kind of plow point 
and was told by his superior employee to make one himself out of 
certain’ material left on the highway, and that the plaintiff employee 
selected an improper piece of material and was injured by a flying 
particle of steel as he was beating it into shape on an anvil with a 
sledge hammer, using his own selection of implements, is held in- 
sufficient to go to the jury on the issue of defendant’s actionable 
negligence, and a judgment as of nonsuit is properly entered. 


AppeaL by plaintiff from Moore, J., at February Term, 1930, of 
Sranny. Affirmed. 

This is an action brought by plaintiff against defendant for injuries 
sustained in trying to make a plow point used in road construction. 
Plaintiff alleges that while he was beating the plow point “a piece of 
hot steel flew off said plow point and hit plaintiff’s forefinger on his 
left hand, and as a result thereof he was forced to have said finger 
amputated.” 
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The plaintiff testified, in part: “They were doing highway work on 
State Highway No. 80, in Anson County near Wadesboro, N. C., and 
I was working.for them there. I was employed to look after the teams 
and do anything the superintendent told me to do. A. B. Aiken was 
the superintendent. On the day I was injured, 27 June, 1929, I was 
trying to make a plow point; that is, I was trying to make a rooter 
plow point for a big tractor plow that was pulled by a tractor. The 
plow point I was trying to make was about one inch thick, 5 inches 
wide and 2 feet long, and was to be used for plowing up the old road. 
I was trying to make that plow point because Mr. Aiken had never 
brought me out one that I could plow with, and he told me to go down 
to the shop and make one; so J went down and tried it. The shop 
was beside the highway, and I was attempting to make the plow point 
by heating it on a small forge and hitting it on the small anvil with a 
sledge hammer. A colored fellow assisted me. I was trying to make 
the plow point out of a scarifier tooth. Mr. Aiken told me where to 
get the scarifier tooth and I got it by the side of the road where he 
told me to. It was old and rusty. When I was injured I was trying to 
make this plow point and heating it and hitting it with a sledge ham- 
mer, and I was trying to get it down and a piece of the rusty steel blew 
off and went in my forefinger; all we had there for the purpose of 
making this plow point was a small forge, a small anvil and a sledge 
hammer.” 

On cross-examination: “I got this piece of steel, out of which I was 
making this plow point, by the side of the road on the right-of-way. 
There were quite a number of those scarifier teeth there when I got 
that one. I picked out the one I wanted to make that plow point out 
of. J didn’t think it was a good piece of steel when I selected it. I 
took it because I knew there was not a good piece of steel there. I 
picked out the piece that I thought was the best; I selected the one 


I wanted to use myself. . . . The piece that flew off and hit my 
finger was about the size of a grain of corn. . . . I could tell it 
was not a good piece of steel—it was rusty. . . . I did not see any- 


thing wrong with the hammer.” 

T. J. Austin, a witness for plaintiff, testified, in part: “A small forge, 
small] anvil, sledge hammer and tongs constitute the equipment of shops 
in ordinary use on road construction work, out on the road where they 
do this class of work. They are usually found in shops like that. That 
ig the equipment that is ordinarily used for sharpening scarifier teeth 
and for sharpening plows on road construction work.” 


Rh. R. Ingram, O. J. Sikes and R. L. Brown for plaintiff. 
Rk. L. Smith & Sons for defendant. 
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Per Curiam. At the close of plaintifi’s evidence defendant made a 
motion in the court below for judgment as in case of nonsuit. C. S., 
567. The motion was granted, and in this we can see no error. 

The evidence excluded, to which exception and assignments of error 
were made by plaintiff, is not material on this record. “From the evi- 
dence it would seem that plaintiff made, and as it were, carried his own 
place of work with him, and used his own judgment as to the method 
of doing it.” Merritt v. Foundry Co., 199 N. C., at p. 777; Key v. 
Chatr Co., 199 N. C., 794, and cases cited. 

The judgment of the court below is 

Affirmed. 





G. G. DIXON In BEHALF OF HIMSELF AND OTHER TAXPAYERS OF AYDEN TowN- 
sHip, Pirr County, v. THE BOARD OF COUNTY COMMISSIONERS 
OF PITT COUNTY. 


(Filed 27 January, 1931.) 


1. Taxation A b—Levy of poll tax in excess of constitutional limitation is 
void. 

The provisions of our State Constitution limiting the right of a county 
to levy a poll tax in excess of two dollars on each person between speci- 
fied ages is an inhibition of any excess and is mandatory and self- 
executing, and the levy of an excess thereof by a county in certain of its 
townships with the approval of the township voters under statutory 
authority declaring it to be levied in lieu of personal labor on the roads, 
but specifically denominating it a poll tax, is unconstitutional and void, 
and will be restrained by the courts. Constitution, Art. V, sec. 1. 


2. Same—-County may not levy a poll tax in excess of two dollars. 


The proportion between the property and the poll tax required to be 
observed by Constitution, Art. V, sec. 1, is entirely eliminated by the 
amendment of 1921, the amendment providing that such tax shall not be 
levied by a county in excess of two dollars, or by a city or town in excess 
of one dollar. 


3. Constitutional Law E a—Federal provision does not apply to vested 
rights other than those under obligations under contract. 


The provisions of Article I, section 10, of the Federal Constitution 
apply to obligations of a contract and not to other vested rights, and in 
this case held: the Federal provision has no application to the amend- 
ment of 1921 to Art. V, sec. 1, of the State Constitution relating to the 
limitation upon poll taxes, the amendment not affecting obligations of a 
contract prohibited by the Federal Constitution. 


4. Taxation B g—tTax in this case held to be poll tax. 


The requirement of citizens to work upon the roads is not a capitation 
or poll tax, or a tax at all, but a duty imposed upon certain citizens 


216 IN THE SUPREME COURT. [200 
Dixon ¥. COMRS. OF PITT, 


within certain limits ef age, but where an act levies a tax in certain 
townships upon a vote of its citizens, upon the males compellable to per- 
form road work, and no choice is given between the personal work and 
the payment of the tax, the act levies a poll tax, and if the amount thereof 
is in excess of the constitutional limitation, it is void. 


AppEau by defendant from Barnhill, J., at Chambers in Prrr County 
on 30 May, 1930. 

This is a suit to restrain the defendant from levying and collecting 
a special capitation tax in excess of $2.00 and from applying the pro- 
ceeds of the special poll tax outside the township in which it purports 
to be levied. 

The complaint contains the following allegations: 

2. That pursuant to a special act of the Legislature, session 1917, 
the defendant board of county commissioners of Pitt County have for 
the past several years, and in 1929 in particular, assessed a capitation 
tax of $6.00, in excess of the amount allowed by the Constitution, and 
are now about to assess for the year of 1930 a capitation tax of $6.00, 
in excess of that allowed by the Constitution, against the plaintiff and 
other citizens of Ayden Township, Pitt County, said capitation tax 
being levied in the specific sum of $6.00 upon the plaintiff and each 
person in Ayden Township within the class of persons between the age 
of 21 and 50 years, without reference to his or their property or lack 
of it, by the said board of county commissioners, in lieu of personal 
service on the roads. 

3. That said capitation tax is illegal and a violation of section 1, 
Article V of the Constitution of North Carolina, which provides that, 
“The General Assembly may levy a capitation tax on every male in- 
habitant of the State over 21 and under 50 years of age, which said tax 
shall not exceed $2.00. No other capitation tax shall be levied”: and 
said: section 1, Article V of the Constitution of North Carolina is made 
a part of this allegation. 

4, That in addition to the capitation tax assessed against. the plaintiff 
and other citizens of Ayden Township in the sum of $6.00, the beard 
of county commissioners of Pitt County assessed a capitation tax. in 
excess of that allowed by the Constitution. m Beaver Dam Township 
in the sum: of $6.00, in Belvoir Township in the sum of $5.00, in 
Carolina Township 1 in the sum of $5.00, in Chicod Township i in the sum 
of. $4.00, in Falkland Township i in. the sum of $6.00, in Pactolus Town- 
ship: in the sum of $4.00, in: Swift Creek Township in the sum. of $5.00; 
in Winterville Township in the sum of $6.00; in Farmville Township, 
nothing; and in. Greenville Township, nothing. 

5. That the lack of uniformity in the assessment’ of said: capitation: 
tax, ranging in the various townships of Pitt County from $6.00 to 
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nothing, is unequal, unjust, a discrimination, and illegal, in violation 
of section 3, Article V of the Constitution of North Carolina, which 
requires a uniform rule for taxes, and section 3, Article V of the Con- 
stitution of North Carolina is hereby made a part of this allegation. 

6. That the money collected from said capitation tax as alleged above 
is disbursed by the board of county commissioners from the general 
funds for roads through the Pitt County Highway Commission on the 
roads of Pitt County in general, and entirely outside Ayden Township. 

7. That the application of said capitation tax is illegal and in viola- 
tion of section 2, Article V of the Constitution of North Carolina, 
which provides that “the proceeds of the State and county capitation 
tax shall be apphed to the purpose of education and the support of 
the poor. . . .” and section 2, Article V of the Constitution of 
North Carolina is hereby made a part of this allegation. 

The defendant answered and at the hearing Judge Barnhill found 
the following facts: 

“First. Under and pursuant to chapter 110, Public-Local Laws, 
session 1917, Ayden Township and certain other townships in Pitt 
County, each held an election and voted a special tax, as provided 
by said act, the capitation tax in Ayden Township being fixed at $6.00 
in addition to the regular poll tax of $2.00 levied in said county; certain 
other townships voted a capitation tax in addition to said tax in various 
sums ranging from four to six dollars; and certain townships had 
no such elections and levied no such taxes. 

Second. The roads of Pitt County are worked upon a unit basis, the 
county maintaining one central convict camp and nine maintenance 
camps throughout the county. There is allotted to each maintenance 
camp a certain division of the county embracing certain townships or 
portions thereof for the purpose of maintenance. 

Third. The taxes collected in those townships holding such elections 
are collected by and paid to the sheriff and by him paid to the treasurer 
of the county, who keeps those funds, together with the property tax 
levied for road purposes, in one fund, the books of the treasurer and 
the auditor, however, disclosing the amount collected from several 
townships from polls and from property tax for roads. The funds so 
collected are expended in the construction and maintenance of the roads 
of Pitt County under a unit system. The highway commission, how- 
ever, undertakes to apportion to each township and to expend therein 
a fund equal to the amount collected for such township. 

Fourth. The capitation tax voted in Ayden Township under said act 
was first levied, assessed and collected in the year 1920. 

Fifth. The citizens of Farmville Township were relieved from the 
duty of the work on the roads by an. act of the Legislature of the 
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session of 1917; and the citizens of Greenville Township were relieved 
from such duty by an act of the Legislature of the session of 1915. 

Sixth. The Highway Commission of Pitt County constructs and main- 
tains the roads of said county as a unit under chapter 453 of the 
Public-Local Laws of 1919 and the amendments thereto. 

Seventh. The county commissioners annually levy for the construc- 
tion and maintenance of roads a county-wide tax, the rate for 1929 being 
26 cents.” 

Upon the facts judgment was given for the plaintiffs and the de- 
fendant excepted and appealed. 


AM. B. Prescott and Pittman & Eure for plaintiffs. 
fF. G. James & Son for defendant, 


Apams, J. At the session of 1917 the General Assembly passed a 
public-local act to provide a poll tax for the maintenance of the public 
roads of Pitt County in leu of the personal work required by section 
3806 of the Consolidated Statutes. The act provides that upon pre- 
sentation of a petition in writing, signed by not less than one-fourth 
of the qualified voters of any township in the county, requesting the 
board of county commissioners to submit to the qualified voters of the 
township in which the petitioners reside the question of levying a poll 
tax, the board shall within thirty days order an election to be held 
in the township giving the qualified electors therein the right to de- 
termine by ballot whether the poll tax shall be levied as a substitute 
for personal service. There is a proviso that the tax so voted shall not 
be less than three nor more than six dollars on the poll. Pursuant 
to the act the board of commissioners, upon petition, ordered an election 
on the proposition in Ayden Township and the qualified electors therein 
voted for the levy of a poll tax of six dollars in addition to the regular 
poll tax of two dollars. This tax has been levied annually since 1920, 
the year in which the election was held. The object of this proceeding 
is to enjoin the further collection of the additional poll tax of six 
dollars. 

When the election was held Article V, section 1, of the Constitution 
was as follows: “The General Assembly shall levy a capitation tax 
on every male inhabitant in the State over twenty-one and under 
fifty years of age, which shall be equal on each to the tax on property 
valued at three hundred dollars in cash. The commissioners of the several 
counties may exempt from capitation tax in special cases, on account 
of poverty and infirmity, and the State and county capitation tax 
combined shall never exceed two dollars on the head.” 

Amendment of this section was submitted to and approved by the 
people in the fall of 1920 and became effective on the certificate of 
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the Governor on 1 January, 1921. The amended section is in these 
words: “The General Assembly may levy a capitation tax on every 
male inhabitant of the State over twenty-one and under fifty years of 
age, which said tax shall not exceed two dollars, and cities and towns 
may levy a capitation tax which shall not exceed one dollar. No other 
capitation tax shall be levied. The commissioners of the several counties 
and of the cities and towns may exempt from the capitation tax any 
special cases on account of poverty or infirmity.” 

In reference to the amendment this Court said in Hammond v. Me- 

Rae, 182 N. C., 747, 754: “It will thus be noted that the requirement 
as to the proportion between the poll and property tax 1s entirely eli- 
minated, and that the only poll tax permitted is one by the State, which 
may not exceed $2, and by the cities and towns, which may not exceed 
$1, and that no other poll tax may be imposed. In so far as a poll tax 
is concerned, this substituted section of the Constitution being, as it 
is, inhibitive in terms and plain of meaning, is to be considered as self- 
executing and as to all elections held and liabilities incurred after 
it became a part of our organic law, has the effect of repealing all laws 
and clauses of laws which impose a poll tax in contravention of its pro- 
visions. Kitchin v. Wood, 154 N. C., 565, and authorities cited. 
Jt may be well to note that as to all liabilities theretofore incurred and 
all bonds theretofore issued under statutes or elections requiring the 
levy of a tax on both property and poll, the power and obligation to 
levy the tax on both will continue, for a State, no more by constitutional 
amendment than by statute, can lmpair the vested rights held by the 
creditor in assurance of his debt. Smith v. Commissioners, ante, 149, 
citing, among others, Port of Mobile v. Watson, 116 U.S., 289.” 

The appellant. suggests that the election was held and the tax in 
question was voted before the amendment of the first section of Article 
V of the Constitution was adopted. The intimation is that to say that the 
constitutional amendment of 1921 supersedes the law under which the 
tax was voted in 1920, would be an interference with vested rights. 
The Federal Constitution. provides that no State shall pass a law im- 
pairing the obligation of contracts. Art. I, sec. 10. But a State law 
which divests vested rights violates no constitutional provision where 
it does not impair the obligation of a contract. “It is only when legis- 
lation acts upon contracts as distinct from vested rights that the prohi- 
bition against impairing the obligation of contracts is infringed. 

A State may pass laws which will operate to divest antecedent rights 
if they do not technically impair the obligation of contracts.” Annotated 
Constitution of United States, 291; Satterlee v. Matthewson, 2 Peters 
413, 7 L. Ed., 458; Charles River Bridge v. Warren Bridge, 11 Peters, 
582, 9 L. Ed., 773; Long Island Water Supply Co. v. Brooklyn, 166 
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U. S., 691, 41 L. Ed., 1165. The record in the case before us discloses 
no vested rights which the amendment impairs—no “rights held by a 
creditor in assurance of his debt.” So, the question to be considered is 
whether the tax levied under the act of 1917 is a poll or a commutation 
tax. If it is a poll tax the amended section, being self-executing as 
stated in Hammond's case, prohibits a levy above the limitation therein 
prescribed. 

This Court has held in a number of cases that the requirement to 
work on the public roads (C. S., 3806) is not a poll or capitation tax. 
Indeed, it is not a tax of any kind; it is a duty imposed by law upon 
“all able-bodied male persons between the ages of eighteen years and 
forty-five years.” S. v. Sharp, 125 N. C., 628; 8. v. Covington, sbid., 
641; 8. v. Wheeler, 141 N. C., 773; S. v. Taylor, 170 N. C., 693. It 
is said in the case last cited that legislative provision for the payment 
of a fixed sum in lieu of personal service is merely a method of com- 
muting liability to work on the public roads. The substance of the 
statute there considered was this: that any person liable to personal 
service on the roads might pay the sum of four dollars in heu of such 
labor. The defendant had the right to elect between paying the money 
and doing the work. To this extent the tax was commutative. 

But under the public-local act of 1917, supra, the tax is not a com- 
mutation. The taxpayer is not given the right to pay a sum of money 
for the privilege of exemption; he has no personal choice; in the elec- 
tion he may have opposed the approval of the tax; but according to the 
appellant’s contention he is bound by it. Does not the act in its prac- 
tical effect impose the tax upon many who are least able to bear 
the burden ¢ 

Moreover, the statute in express terms designates the tax a “poll 
tax.” The board of commissioners, upon petition filed, is required to 
order an election on the question of increasing the “poll tax” to the 
amount specified. A poll tax is defined as a capitation tax; a tax of 
a specific sum levied upon each person within the jurisdiction of the 
taxing power and within a certain class without reference to his prop- 
erty or lack of it. Black’s Law Dictionary, 911. The inhibition in 
Article V, section 1, of the Constitution is the levy of a capitation tax 
in excess of two dollars. The capitation or poll tax levied under the 
act of 1917 is six dollars; the regular capitation tax is two dollars; the 
total capitation tax in Ayden Township is eight dollars. However 
much the maintenance of the tax may be desired or whatever its effect 
in reducing the tax on land and transferring it to the landless, the 
Constitution as amended is a barrier to the further levy of the poll tax 
of six dollars in Ayden Township. 

Judgment affirmed. 
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MRS. DAISY V. MARTIN, DeEcrEAsED, anD J. H. MARTIN, v. GLENWOOD 
PARK SANATORIUM anp AMERICAN EMPLOYERS INSURANCE 
COMPANY, CARRIER. 


(Filed 27 January, 1931.) 


1. Master and Servant F a—Workmen’s Compensation Act should be 
liberally construed to effectuate legislative intent. 

The legislative intent should be ascertained and given effect in con- 

struing the Workmen’s Compensation Act, and its benefits should not be 
denied upon technical, narrow or strict construction. 


2. Statutes B a—Definitions in act are a part thereof but will not be 

given meaning beyond necessary import or allowed to defeat intent. 

While as a general rule definitions contained in an interpretative clause 

of a statute are a part of the act, their meaning will not be extended 

beyond their necessary import or be allowed to defeat the legislative 
intent otherwise therein clearly expressed. 

3. Master and Servant F g—Widower is presumed to be dependent of 
wife killed in accident compensable under Workmen’s Compensation 
Act. 

Construing section 2, subsection (0) of the Workmen’s Compensation 
Act defining a widower entitled to the benefits as one who had lived with 
the wife at the time of her death and “was dependent upon her for sup- 
port” in connection with section 89 defining dependents, it is held: to 
fully support the beneficial intent of the act the provisions in the latter 
to the effect that the widower be conclusively presumed a dependent of 
the wife is manifestly clear, and that under this presumption he is 
entitled to compensation for the death of his wife with whom he was 
living when her death was caused by an accident arising out of and in 
the course of her employment. 


4, Statutes B a—Apparent repugnancy in two sections of an act will be 
reconciled if possible by reasonable construction. 


Where there are clauses of a statute that are repugnant to each otber 
and cannot be reconciled by reasonable interpretation the latter in place 
will repeal the former, but the section will be reconciled if possible by 
reasonable construction. 


AppraL by defendants from Schenck, J., at August Term, 1930, of 
GuitForp. Affirmed. 

Statement and award by Commissioner Dorsett: In the original ap- 
plieation for review, the defendants claimed two grounds upon which 
the award should be set aside, namely: First, for that J. H. Martin was 
not a dependent of the deceased, and, therefore, not entitled to compen- 
sation; Second, for that the injury complained of was not an accident. 

When. the case was called for hearing and argument, the defendants 
announced that it had abandoned the second assignment of error, and 
rested its appeal upon the one question—that the claimant, J. H. 
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Martin, widower of the deceased, Daisy V. Martin, was not dependent 
upon his wife, and therefore, not entitled to compensation. 

In support of this position, the defendants contend that section 39 
of the act, which provides that, “A widow, a widower, and/or a child 
shall be conclusively presumed to be wholly dependent for support 
upon the deceased employee,” should be read and interpreted along with 
subsection (0) of section 2, of the act, which defines a widower as: 
“The term ‘widower’ includes only the decedent’s husband who at the 
time of her death lived with her and was dependent for support upon 
her.” 

It was admitted that the claimant was not dependent for support 
upon his wife, and upon that question the following testimony was 
offered: “Q. Were you dependent on Mrs. Martin for support? A. No, 
I wouldn’t say that. Q. Did she ever contribute in any way to your 
support? A. Well, she was just like any good woman; she was always 
buying something for the house. Q. Did she ever contribute to your 
support? A. No.” 

It appears from the evidence that the deceased, Mrs. Martin, had one 
son 22 years of age, who was not dependent upon her, and who was 
engaged in a gainful occupation, and that if the husband is not con- 
clusively presumed to be dependent upon her then she has no de- 
pendents. 

By reference to section 39, of the act, it will be seen that this pre- 
sumption of dependency is declared twice in the first three lines 
of the section, and again in the last paragraph of the section, which 
provides: “The widow, or widower, and all children of deceased em- 
ployees, shall be conclusively presumed to be dependents of deceased, 
and shall be entitled to receive the benefits of this act for the full 
periods specified in the act.” 

While we cannot ignore the definitions, as set out in section 2 of 
the act, yet attention must be given to the first line of the section, 
which provides as follows: “When used in this act, unless the context 
otherwise requires—” the following definition shall govern. “Context” 
means: “The entire text or connected structure of a particular dis- 
course or writing.” 

If it could be said that there was doubt as to the legislative intent 
in the first sentence of section 39, certainly the last paragraph of this 
section dispells all doubt as to what the Legislature intended to say. 
Subsection (0) of section 2, may be harmonized with the context by 
construing the word “and” in line two, to mean and read “or.” 

As a general rule definitions contained in an interpretation clause are 
a part of the law, but they will not be extended beyond their necessary 
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import, nor will they be allowed to defeat the legislative intent, other- 
wise clearly manifested in the act. 

In section 39, the Legislature emphasized its intention that a widower 
should be conclusively presumed to be dependent upon his wife, and 
the rule is that if two statutes, or two sections or parts of the same 
statute, relating to the same subject, shall not be reconciled by any fair 
and reasonable method of construction, the last in point of time will 
control; and if there is a similar conflict between two clauses or sections 
of the same statute, effect must be given to the last in order of position 
overriding the earlier. 

“The findings, award, and opinion of Commissioner Dorsett are 
hereby affirmed, and adopted as the findings, opinion, and award of the 
full Commission. Matt. H. Allen, Chairman.” 

Thereafter in apt time the defendant, the American Employers In- 
surance Company, the carrier, appealed to the Superior Court of 
Guilford County, North Carolina, and the N. C. Industrial Commis- 
sion duly certified the case to the Superior Court of Guilford County, 
where it was docketed for a hearing. 

At the August Term, 1930, of the Superior Court of Guilford 
County, this case was heard before his Honor, Michael Schenck, judge 
presiding, and after the hearing before said judge, judgment was ren- 
dered and signed by him as follows: 

Judgment: “This cause coming on to be heard and being heard at the 
August Term, 1930, of Guilford County Superior Court for the trial 
of civil causes, pursuant to section 60 of the North Carolina Work- 
men’s Compensation Act as ratified by the General Assembly, 11 March, 
1929, upon appeal by the defendants, above named, from a decision 
of the North Carolina Industrial Commission, upholding and affirming 
an award and the conclusions of law theretofore made by Commissioner 
Dorsett, awarding compensation to the above named plaintiffs, and the 
court being of the opinion that the findings, award and decision of the. 
North Carolina Industrial Commission should be upheld and affirmed: 

It is, therefore, ordered, adjudged and decreed that the findings, 
award and opinion of the North Carolina Industrial Commission be, 
and the same is hereby in all respects affirmed and adopted as the 
findings, opinion and award of this court. 

This, the 25th day of August, 1930.” 

From this judgment the defendants excepted, assigned error and ap- 
pealed to the Supreme Court. — 


A. C. Davis for plaintiffs. 
King, Sapp & King for defendants. 
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Crarxkson, J. In this day and age in this commonwealth, the wife no 
longer, as in the days gone by, confines her activities strictly to home 
and domestic duties. The “help meet” frequently takes her part in 
industry, not connected with the home. Whether this is for weal or woe, 
we are not here called upon to determine. This being a fact, the Gen- 
eral Assembly of North Carolina, in reference to the wife as a wage- 
earner, no doubt, in view of this changed condition, passed the pro- 
visions in the North Carolina Workmen’s Compensation Act we are now 
called upon to construe. On the present record the only question pre- 
sented: “Is the plaintiff, J. H. Martin, widower of Daisy V. Martin, 
deceased employee, conclusively presumed to be dependent upon his said 
wife for support, and as such entitled to compensation under the North 
Carolina Workmen’s Compensation Act?’ We think so. The husband 
and wife were living together at the time of her death, and had been 
for years. 

In Johnson v. Hosiery Co., 199 N. C., at p. 40, we find: “It is gen- 
erally held by the courts that the ae Compensation Acts of the 
Union should be liberally construed to the end that the benefits thereof 
should not be denied upon technical, narrow and strict interpretation. 

National Cast Iron Co. v. Hegginbothem, 112 Southern, 734; 
Hadiniton v. Northwestern Bell Telephone Co., 202 N. W., 374. ‘ 
Smith v. Inght Co., 198 N. C., 614; Reeves v. Parker-Cranam- Sexton, 
Ine., 199 N. C., 236: Rice v. Denny Roll & Panel-Co., 199 N. C., 154. 

There is no dispute on the record that the wife “sustained an acci- 
dental injury, from which she died on 10 September, 1929, that arose 
out of and in the course of her employment as a nurse at the Glenwood 
Park Sanatorium.” 

The defendants contend that from the testimony of her husband, he is 
barred from recovery: “Q. Were you dependent on Mrs. Martin for 
support? A. No, I wouldn’t say that. Q. Did she ever contribute in any 
way to your support? A. Well, she was just like any good woman; she 
was always buying something for the house. Q. Did she ever con- 
tribute to your support? A. No.” 

This testimony must be considered in reference to the Compensation 
Act. From the husband’s testimony, “She was always buying some- 
thing for the house,” it may be inferred that by the contributions from 
her labor she made the home more comfortable and attractive than 
he alone was able to do from his salary. Our decision must be pre- 
mised on the language and intent of the North Carolina Workmen’s 
Compensation Act. In reference to the subject, it reads as follows: 

“Section 2. When used in this act, unless the context otherwise re- 
quires.” . . . Subsection (0) reads as follows: “Widower defined. 
The term ‘widower’ includes only decedent’s husband, who at the time 
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of her death lived with her and was dependent for support upon her.” 
: Section 39, reads as follows: “Dependents defined. A widow, 
a widower, and/or a child shall be conclusively presumed to be wholly 
dependent for support upon the deceased employee. In all other cases 
questions of dependency, in whole or in part, shall be determined in 
accordance with the facts as the facts may be at the time of the accident; 
but no allowance shall be made for any payment made in leu of board: 
and lodging or services, and no compensation shall be allowed unless 
the dependency existed for a period of three months or more prior to 
the accident. If there is more than one person wholly dependent, the 
death benefit shall be divided among them; the persons partly dependent, 
if any, shall receive no part thereof. If there is no one wholly dependent, 
and more than one person partially dependent, the death benefit shall be 
divided among them according to the relative extent of their depend- 
ency. The widow, widower, and all children of deceased employees 
shall be conclusively presumed to be dependents of the deceased and shall 
be entitled to receive benefits of this act for the full periods specified 
wn the act.” 

Tt will be noted that in section 39, “Dependents defined,” the section 
says in the first part that the widower “shall be conclusively presumed 
to be wholly dependent for support upon the deceased employee.” In the 
latter part the widower “shall be conclusively presumed to be depend- 
ents of the deceased and shall be entitled to receive benefits of this act 
for the full periods specified in the act.” 

We are not here considering the wisdom of the legislation, that is for 
another branch of the government. We are called upon to construe the 
meaning. 

But in 25 R. C. L., part sec. 70, at p. 777, we find: “Many of the 
statutes, however, provide that husband and wife shall be presumed to be 
dependent on each other for support, if they are living together, or are 
living apart for some justifiable cause. Some of the acts make no dis- 
tinction between the dependency of the husband and the presumption in 
favor of the wife. If a wife living with her husband is fatally injured 
in an employment coming under the act, the husband living with her at 
the time of her death is likewise conclusively presumed to be wholly de- 
pendent for support upon her, irrespective of what the real facts may 
be.” 

In Kornegay v. Goldsboro, 180 N. C., at p. 452: “The Court, speak- 
ing through Hoke, J., says (Bramham v. Durham, 171 N. C., at p. 
198): ‘It is a well recognized principle of statutory construction that 
when there are two acts of the Legislature applicable to the same sub- 
ject, their provisions are to be reconciled if this can be done by fair and 
reasonable intendment, but, to the extent that they are necessarily 
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repugnant, the Jatter shall prevail. The position is stated in substan- 
tially these terms by Associate Justice Field in U.S. v. Tynen, 78 U.S., 
92, as follows: “‘Where there are two acts on the same subject, the rule 
is to give effect to both, if possible; but if the two are repugnant in any 
of their provisions, the latter act, and without any repealing clause, 
operates to the extent of the repugnancy as a repeal of the first”; and 
in Sedgewick on Statutory Construction, p. 127, quoting from Ely v. 
Bliss, 5 Beavan, it is said: “If two inconsistent acts be passed at dif- 
ferent times, the last is to be obeyed, and if obedience cannot be ob- 
served, without derogation from the first, 1t is the first that must give 
way.”’” The North Carolina Workmen’s Compensation Act was passed 
as a whole, yet by analogy we think the above principle prevails in 
construing the sections relating to the subject if they are irreconcilable. 
Leonard v. Sink, 198 N. C., p. 119. 

The acts of the various states differ—some are manufacturing states, 
some agricultural and some both. This State is now to a considerable 
extent a manufacturing State. We are concerned here only in construing 
the act of this State. We think the construction placed on it by the 
unanimous decision of the Industrial Commission and the court below 
correct. The judgment is 

Affirmed. 


REICHLAND SHALE PRODUCTS COMPANY, a CORPORATION, AND SUCH 
OTHER PARTIES AS WANT TO COME IN AND BE MADE PARTIES TO THIS 
AcTION, v. SOUTHERN STEEL & CEMENT COMPANY, A CorpPorATION. 


(Filed 27 January, 1930.) 


1. Taxation D b-——Lien for taxes attaches to realty on statutory date, 
but does not attach to personalty until levy thereon. 


The lien for taxes attaches to the real property taxed from the date 
provided in the statute, and the lien continues thereon until the taxes 
are paid, regardless into whose hands the property has passed, C. S., 
1220, 80038, unless barred by some statute of limitations, but there is no 
lien upon the personal property for taxes except from the date of levy 
thereon, C. S., 2815, and the provisions of C. 8., 8006, require that the 
taxpayer, mortgagee or lien holder to point out personalty out of which 
taxes on real property may be paid in order to have the right that the 
personalty of the taxpayer be first used before resorting to the real estate. 


2. Taxation H b—Where county enforces lien under C. S., 80387, the 
limitations therein prescribed apply. 

The lien for taxes can be enforced by the State or its political subdi- 

visions under C. 8., 7990, and no statute of limitations applies to the 
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sovereign in such action, but where the State or its political subdivisions 
elect to proceed under C. §&., 8037, the limitations therein prescribed 
apply. 

3. Corporations H d—County tax on property of insolvent corporation 
held collectible by foreclosure of tax certificate and not from per- 
sonalty. 

Where a city and county advertise and sell the property of a corpora- 
tion for taxes and buy in the certificates of sale, and thereafter the cor- 
poration is put in a receiver’s hands, in an action in the nature of a 
creditor’s bill, the original plaintiff therein pointing out, after the tax 
sale and the issuance of tax certificates, personalty in the hands of the 
receiver and asking that the taxes against the corporation be satisfied 
therefrom: Held, the sovereign is not a party to the action, and the real 
property, burdened by mortgages and tax liens, not being assets of the cor- 
poration, and the creditor having failed to point out the personalty of the 
corporation out of which the taxes could have been paid until after the 
tax sale and the issuance of the tax certificates, C. S., 8006, he is not 
entitled to have the taxes paid out of the personalty in the hands of the 
receiver as against the other creditors of the corporation, and the munici- 
palities may foreclose the tax certificates as prescribed by statute. C. S., 
8037. 


AppeaL by plaintiff, Wachovia Bank and Trust Company, from 
Oglesby, J., at October Term, 1930, of BuncomBr. Reversed. 

This is a creditor’s bill, brought by plaintiff, a corporation, against 
defendant, a corporation, on the ground of the insolvency of defendant 
and that a receiver be appointed to take charge of the property. A 
temporary, and then a permanent receiver was appointed. 

The Wachovia Bank and Trust Company intervenes and asks that it 
recover against defendant its indebtedness. That said receiver be ordered 
to pay to said intervening plaintiff, Wachovia Bank and Trust Company, 
its proportionate part of the assets in the hands of said receiver. It 
was duly made a party plaintiff and the debt was ascertained as 
$44,547.52 and interest, and was admitted to be correct. Said bank 
had no security and was a general creditor. All the assets of the in- 
solvent corporation have been converted into cash by the receiver, who 
has $11,500 in money. 

Facts found by the court below, in part: That the taxes due the city 
of Asheville for the year 1929, are due and unpaid, but none of said 
property so listed for taxes for the year 1929, has been sold for non- 
payment of city of Asheville taxes for that year. The aggregate taxes, 
penalties, interest and costs due and for which defendant’s property was 
sold for the years 1928, and 1929, by Buncombe County and by the 
eity of Asheville for the year 1928, is $5,591, exclusive of statutory 
penalties and interest attaching thereto for the right of redemption; 
that $987.22 of said amount represents the 1928 county taxes, interest, 
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penalties and costs to the date of sale on the property covered by the 
deed of trust in favor of the Federal Mortgage Company, and that 
$1,467.33 of said amount represents the 1928 city taxes, interest, penal- 
ties and costs to date of sale on the property covered by said deed of 
trust in favor of the Federal Mortgage Company. That the taxes 
assessed against the property owned by said corporation in the year 
1929, by the city of Asheville and for said year, exclusive of interest and 
penalties, for nonpayment, is $1384.20. On 26 July, 1930, Federal 
Mortgage Company served written notice upon Fred A. Hull, Esq., tax 
collector of the county of Buncombe, and upon H. Grady Reagan, Esq., 
tax collector of the city of Asheville, notifying said tax collectors that 
said Federal Mortgage Company is the owner of the indebtedness 
secured by the deed of trust referred to in favor of Federal Mortgage 
Company, and that said Southern Steel and Cement Company owned 
said property at all times during the year 1928, and that the taxes on 
said property for the year, together with all interest, costs, penalties and 
other charges thereon are unpaid, and that John E. Thayer, the re- 
ceiver herein, has taken into his possession personal property and as- 
sets of the defendants, Southern Steel and Cement Company, and at 
the time of said notice, had in his possession personal property more 
than sufficient in value and amount to pay the said taxes, interest, costs 
and penalties due the county of Buncombe and city of Asheville; which 
said property and money were specifically pointed out to said tax col- 
lectors, who, thereupon made demand upon said receiver for the said 
taxes, interest, costs and penalties, and served notice of their claims, 
and made demand upon said receiver for all of the taxes due the county 
of Buncombe and city of Asheville upon real property of the defendant, 
Southern Steel and Cement Company, for the years 1928 and 1929. 
That the receiver thereupon filed a petition in this cause asking the 
court for advice as to payment of said taxes out of the funds in the 
hands of the receiver, and this hearing was had and this order is made 
in the premises upon said hearing. Upon said hearing the court being 
of the opinion that the said motions of said tax collectors should be 
allowed and that said taxes should be paid. After finding the facts 
above and other facts wnnecessary to set forth, but which will be 
referred to in the questions involved, the court below rendered the fol- 
lowing judgment: 

“Tt is now, ordered, adjudged and decreed that the receiver herein 
pay forthwith any and all taxes due the county of Buncombe, together 
with all interest, costs, penalties and charges thereon and claimed by 
said tax collector of the county of Buncombe, as hereinbefore set forth, 
to the tax collector of the said county of Buncombe, and pay forthwith 
any and all taxes due the city of Asheville and claimed by the tax 


N, C. | FALL TERM, 1930. 929 
SHALE Proptcts Co. v. CEMENT Co. 


collector of said city of Asheville, as hereinbefore set forth, together 
with all interest, costs, penalties and charges thereon, to the tax col- 
lector of the said city of Asheville, out of the moneys and assets in the 
hands of said receiver.” 

The Wachovia Bank and Trust Company excepted to the judgment, 
assigned error and appealed to the Supreme Court. 


Bourne, Parker, Arledge & DuBose for Wachovia Bank and Trust 
Company. 

Sale, Pennell & Pennell for John EL. Thayer, Receiver. 

Heazel, Shuford & Hartshorn for Federal Mortgage Company, Fred 
A. Hull, Tax Collector for Buncombe County, and Grady Reagan, Tax 
Collector for city of Asheville, 


CrarKson, J. We think the record bears out the statement of the ques- 
tion involved, as follows: Is the receiver of an insolvent corporation 
required by law to pay the taxes on land, some of which was formerly 
owned by the said corporation, but disposed of more than a year before 
its insolvency, and the rest of which was owned by said corporation at 
the time the receivership was created, and which is heavily mortgaged 
and admittedly not an asset of said defendant corporation when all of 
said lands have been sold by the tax collectors, and the tax sales certifi- 
cates therefor bought by the municipal and county authorities for 
amounts exactly equal to the taxes, penalties, interest and cost, and the 
tax collectors duly given credit for the purchase price of said tax sales 
certificates in the settlement with such authorities? We think not under 
the facts and circumstances of this case. 

C. S., 2815: “The len for taxes levied for any and all purposes in 
each year shall attach to all the real estate of the taxpayers within 
the city on the first day of May annually, and shall continue until 
such taxes, with any penalty and costs which shall accrue thereon, shall 
be paid. But there shall be no lien for taxes on the personal property 
of the taxpayer but from a levy thereon.” (Italics ours.) C. S., 7986, 
7987; Carstarphen v. Plymouth, 186 N. C., 90; Chemical Co. v. Wil- 
liamson, 191 N. C., 484; Shaffner v. Inpinsky, 194 N.C., 1. See Public 
Laws 1929, ch. 306. 

C. S., 8006, as amended by chapter 221, Public Laws 1927, is as fol- 
lows: “The personal property of the taxpayer shall be levied upon and 
shall be sold for the satisfaction of his taxes before resorting to his real 
estate, 1f sufficient personalty subject to levy and sale can be found in 
the county of the sheriff having the tax list in hand; Provided, it shall 
be incumbent upon the taxpayer, mortgagee or other lien holder on tax- 
payer’s realty, if said mortgagee or other lien holder has notified the 
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sheriff that he holds such mortgage or other len, to point out to the 
sheriff personalty out of which the taxes may be made or else such tax- 
payer shall forfeit his rights under this section and his real estate shall 
be subject to the lien for taxes as if no other property had been listed by 
him.” Before the sale of the realty, for taxes, the Federal Mortgage 
Company did not point out personalty out of which the taxes may be 
made. Craven Co, v. Parker, 194 N. C., 561. 

C. S., 1220, provides that corporate property in receivers’ hands 1s 
liable for taxes. C. 8., 8003—-Fiduciaries to pay taxes. C. 8., 7985— 
A creditor’s bill can be instituted to enforce collection of taxes by the 
sovereign. S. v. Georgia Company, 112 N. C., 34. 

The whole matter is statutory. There can be no lien on personal prop- 
erty but from the levy; on real estate the len will attach each year 
from the date provided by statute and shall continue until the taxes 
with penalty and costs shall be paid, unless there is some statute of 
limitations to the contrary applying to the sovereign. The tax lien can 
be enforced by action to foreclose under section 7990 and no statute 
of limitation applies to the sovereign in such action. New Hanover Co. 
v. Whiteman, 190 N. C., 332. 

The law is full, clear and explicit that taxes are a primary burden on 
property and must be paid. The question in this action seems to be 
who shall pay these taxes—the Wachovia Bank and Trust Company 
and other creditors of defendant, or the Federal Mortgage Company ? 
This appears to be more of a controversy between these parties than the 
sovereign. The sovereign seemed satisfied with the tax certificates. 
The tax collector only acted in the premises at the instance of the 
Mortgage Company under a statute that the Mortgage Company in- 
voked. It may be noted that this was done after the tax collectors had 
sold the land. This is not an action by the sovereign. In New Hanover 
County v. Whiteman, supra, at p. 333, a distinction is drawn between 
C. §., 7990, where the sovereign sues to foreclose a tax len no statute 
of hmitation applies, and C. &., 8037. It is there said: “Counties and 
other municipal corporations may proceed under C. 8., 8037, if they 
shall so elect, when the tax-sale certificates, or tax deeds, held by them, 
remain unredeemed. . . . This statute expressly provides that it 
may be invoked by those who elect to proceed thereunder, and when 
election is made to sue under C. S., 8037, the lumitations therein, pre- 
scribed apply, and the benefits accrue.” (Italics ours.) Chapter 221, 
Pubhe Laws 1927, sec. 3, repeals C. S., 8028, 8029, 8030, 8031, 80382, 
8033, 8034, 8035, 8036 and 8037, and substitutes a new OC. 8., 8037, 
but: this does not affect the construction as placed on the former in the 
above decision. 
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C. §., 8037, as substituted, reads as follows: “Every holder of a 
sheriff’s certificate of sale of real estate for taxes shall have the right 
of lien against all real estate described in the certificate as in case of 
mortgage, and shall be subrogated to the rights of the State, and of the 
county, or other municipal corporation for the taxes for which such 
real estate was sold, and shall be entitled to a judgment for the sale of 
such real estate for the satisfaction of whatever sums may be due to him 
upon such certificate of sale. . . . Such relief shall be afforded 
only in an action wm the nature of an action to foreclose a mortgage, 
which action must be commenced as herein provided. Such actions shall 
be governed in all respects as near as may be by the rules governing 
actions to foreclose a mortgage. . . . Every county or political 
subdivision of the State, which is now, or may hereafter become, the 
holder by purchase at sheriff’s sale of land for taxes of any certificate 
of sale, shall bring action to foreclose the same within 18 months from 
the date of the certificate. . . . All certificates of sale evidencing 
purchases by counties shall immediately, upon being allowed as a credit 
in the settlement with the sheriff of the county, be delivered to the 
county accountant, county auditor, or other officer, specifically desig- 
nated by the board of county commissioners, or other governing board 
of the county, except sheriff or tax collecting officer, and it shall be the 
duty of the officers, or such officer designated, to collect the same.” 
(Italics ours.) See Public Laws 1929, chap. 204 and 334. Orange 
County v. Jenkins, ante, 202. 

C. &., 8028, as substituted by chapter 221, Public Laws 1927, provides: 
“Hvery county, person, firm or corporation, private or municipal, who 
has purchased any lands or interest in the same, at any tax sale, as 
evidenced by sheriff’s certificate of sale, shall have the right of fore- 
closure of said certificate of sale by civil action, and this shall constitute 
his sole and only remedy to foreclose the same.” (Italics ours.) 

The city and county pursued the statutory remedy given of selling 
the real estate for taxes (except the city tax of 1929, which the receiver 
will have to pay}, and had the property sold. The property was pur- 
chased by the city and county, and certificates issued. 

The city and county, for the taxes due on the land of defendant, did 
not levy on the personal property of the defendant to pay the taxes, as 
it had a right to do; but the land was advertised and sold under the 
other statutes in force; and at the sale the city and county were the 
purchasers for the amount of taxes due by defendant with interest, 
penalty and costs, and certificates were duly issued. This remedy was 
pursued and the city and county are now the holders of the certificates 
for the taxes due by defendants, which is a first lien on the land. The 
tax collectors, in settling up their tax books were allowed credit for the 
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amount of said taxes. No cash was paid, but credit allowed in settlement 
for the taxes due by the tax collectors. 

We think that under the facts and circumstances of this case, the 
remedy of foreclosure must be pursued. The city and county ioe a 
statutory mortgage on the land, which can be foreclosed as the ordinary 
mortgage. S. v. Georgia Company, supra, is distinguishable from the 
present case. 

For the reasons given, fhe judgment of the court below is 

Reversed. 





JOE BAKER, EmpLoreg, vy. STATE OF NORTH CAROLINA, SELF INSURER, 
(Filed 27 January, 19381.) 


1. Master and Servant F a—Employee within meaning of the act is 
person engaged in employment under any appointment of contract or 
hire. 

Whether one is an employee within the meaning of the Workmen’s Com- 
pensation Act does not solely rest upon the existence of the technical 
relation of master and servant, but a person is an employee thereunder 
if he is engaged in employment under any appointment or contract of hire 
or apprenticeship, express or implied, oral or written, and includes all 
employees of the State or its political subdivisions except such as are 
elected by the people or the General Assembly or appointed by the Gov- 
ernor. 


2. Same—Workmen’s. Compensation Act should be liberally construed to 
effectuate the legislative intent. 
The legislative intent should be ascertained and given effect in con- 
struing the Workmen’s Compensation Act, and its benefits should not be 
denied upon technical, narrow or strict construction. 


$. State E a—The State has consented to liability for injuries to its 
employees compensable under the Workmen’s Compensation Act. 

The State of North Carolina has consented to liability for injuries to 
its employees other than the employees elected by the people or the 
General Assembly, or appointed by the Governor, whose injuries are com- 
pensable under the Workmen’s Compensation Act. 


4, Master and Servant F a-—Private in National Guard held entitled to 
compensation for injury sustained while performing duty. 
By statute the State has provided for payment in a certain manner to 
privates who have enlisted in the North Carolina National Guard, and 
a private therein who has taken the prescribed oath is an employee of the 
State within the meahing of the Workmen’s Compensation Act, and 
where he has sustained an injury arising out of and in the course of the 
performance of his duties as an enlisted man he is entitled to the com- 
pensation prescribed by the statute. N. C. Const., Art. XII, sec. 2; C. &., 
6821, 6823, 6864, 6889. 
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AppraL by defendant from Cowper, Special Judge, at September 
Term, 1930, of Waxes, affirming an award of the Industrial Commission. 

Joe Baker was a duly enlisted private in Battery A, 113th Field 
Artillery, North Carolina National Guard, and at the time of his‘ in- 
jury, was regularly employed in executing the lawful commands of his 
superior officers and under the orders issued by the office of the Adjutant 
General of the North Carolina National Guard. At the time of the 
injury, he was cranking a tractor in connection with his duties as a 
member of the maintenance section of the battery. The engine “kicked” 
and the crank struck his right kneecap, chipping off a part of the bone. 
As an enlisted man in Battery A, the plaintiff received from the State 
fifty cents (50c) per drill, and was required to drill by the State of 
North Carolina once a week, the drill night being designated as Monday 
night of each week, from eight to nine-thirty p.m. For the same drill 
period the Federal Government paid one dollar a drill. At the time of 
the injury, the plaintiff was employed in a cafe in Greenville, North 
Carolina, at a salary of $20.00 per week, and board and lodging. 

The plaintiff took the following oath of enlistment: “I do hereby 
acknowledge to have voluntarily enlisted this 26 August, 1927, as a 
soldier in the National Guard of the United States and of the State of 
North Carolina, for a period of three years, under the conditions pre- 
scribed by law, unless sooner discharged by proper authority, and I do 
agree to accept from the United States and the State of North Carolina 
such pay, rations, and clothing or. other allowances as are or may be 
established by law; and I do solemnly swear that I will bear true 
faith and allegiance to the United States of America and the State of 
North Carolina, and that I will serve them honestly and faithfully 
against all their enemies whomsoever, and that I will obey the orders of 
the President of the United States and of the Governor of the State of 
North Carolina, and of the officers appointed over me according to law 
and the rules of war.” 

The Industrial Commission found the facts to be as follows: 

1. That the State of North Carolina has, by legislative enactment, 
waived its sovereign rights and its exemption of liability in so far as 
these rights and exemptions apply to injuries to its employees by acci- 
dents that arise out of and in the course of their employment; that 
neither the State nor its employees may reject the act and that the 
State is a self-insurer of its compensation liability. 

2, That the plaintiff was a regular and duly enlisted militiaman of 
Battery A, 113th Field Artillery, North Carolina National Guard, and 
as such was an employee of the State when engaged upon the regular 
duties of his employment as a member of the National Guard of the 
State. 
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3. That on 10 February, 1930, while engaged upon his duties as 
National Guardsman, the plaintiff sustained an injury by accident that 
arose out of and in the course of his employment; and that the plaintiff 
at the time of the hearing was disabled as a result of such injuries, 
which have not assumed a permanent status. 

4. The plaintiff’s average weekly wage paid by the State of North 
Carolina for service as a militiaman was fifty cents (50c) and his 
average weekly wage paid by the Federal Government was $1.00, and 
that the average weekly wage earned in civilian employment was 
$27.00. 

5. That the employment was not casual, but was in the usual course 
of the business of the State. 

Upon the foregoing facts the Industrial Commission awarded com- 
pensation to the plaintiff and the defendant appealed to the Superior 
Court and on appeal the award was affirmed. The defendant then 
appealed to the Supreme Court upon assigned error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State, appellant. 
J.C. Lamer and W. T. Joyner for appellee. 


Apams, J. At the time of his injury the plaintiff was an enlisted 
private in the North Carolina National Guard. In determining his legal 
relation to the State we may observe that the National Guard 1s an or- 
ganization of the State militia, which does not become a part of the 
United States Army until the Congress declares an emergency to exist 
which calls for its services in behalf of the nation. Bianco v. Austin, 
204 App. Div. (N. Y.), 34; S. ov. Johnson, 202 N. W. (Wis.), 191; 
32 U. 8. C. A., sec. 1, ef seg.; U. 8S. Compiled Sts., Supplement, 1925, 
sec. 1715a, et seg.; N. C. Code, 1927, sec. 6808, ef seg. The National 
Guard being a State institution or agency, the decisive question 1s 
whether the plaintiff was an employee of the State and as such entitled 
to an award under the Workmen’s Compensation Law. P. L., 1929, ch. 
120. 

The word “employment,” as used in this act, includes employment 
by the State and all its political subdivisions. Section 2(a). The word 
“employee” means every person engaged in an employment under any 
appointment or contract of hire or apprenticeship, express or implied, 
oral or written, and as to those employed by the State all officers and 
employees of the State except such as are elected by the people or the 
General Assembly or are appointed by the Governor. 

In Moore v. State of North Carolina, post, 300, we said that the 
phrase, “engaged in an employment under any appointment or con- 
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tract of hire,” embodies the two notions of an employment under an 
appointment and an employment under a contract of hire. It is con- 
tended by the appellant that a contract of hire imports a contractual 
relation or an agreement to labor for a stipulated wage or compensa- 
tion, and that to give effect to this phrase it 1s necessary to show that 
the relation of master and servant must have been established in 
accordance with recognized legal standards. 

It may not be amiss to examine some of the cases cited in the ap- 
pellant’s brief in support of this position. In Svbley v. State, L. R. A., 
1916-C 1087, the Connecticut Supreme Court of Errors held that a 
duly elected sheriff while performing the duties of his office was not 
working under a contract with the State, the statutory definition of 
“employee” in that commonwealth being “any person who has entered 
into or works under any contract of service or apprenticeship with any 
employer.” In Hillestad v. Industrial Insurance Commassion, 141 Pace. 
(Wash.), 918, Ann. Cas., 1916-B 789, the question was whether a boy 
under the age of fourteen years had been employed by the respondents 
who owned and operated a shingle mill, and the Court said that under 
the statute in effect the law contemplated that the relation between the 
employer and the employee should possess some element of certainty. 
The opinion delivered in Hinds v. Department of Labor and Industries, 
62 A. L. R. (Wash.), 225, declares that an air pilot associated with the 
owner of an airplane and flying field, who takes up passengers and 
receives a percentage of the gross compensation from flights, is a work- 
man within the meaning of a statute which recognizes that the relation 
of employer and employee may exist, even though payment may be 
piecemeal or an allowance in the way of profit sharing. These and other 
cited cases are illustrative but are not conclusive in the case before us. 
Unquestionably an agreement between master and servant for the pay- 
ment of a fixed wage for the performance of work may be a contract 
of hire, but are these the only conditions under which the relation of 
employer and employee may exist as contemplated by the Compensation 
Law? We think not. It has been held that a person who is procured 
by an employee to act as his substitute, or to assist him in his duties, 
the employer assenting, occupies the position of an employee, Carter v. 
Woods Bros. Const. Co., 244 Pac. (Kan.), 1; that an employee “loaned” 
by one company to and subject to the control of another, is a temporary 
employee of the latter, though the wages are not fixed, Tarr v. Hecla 
Coal & Coke Co., 109 At. (Pa.), 224, Sgattone v. Mulholland, 58 A. L. R. 
(Pa.), 1463; and that an agreement between two farmers for mutual 
assistance in filling their silos and ice houses, although their compensa- 
tion was working one for the other, is a contract of service and employ- 
ment. Smith v. Jones, 43 A. L. R. (Conn.), 952. 
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These and similar decisions accord with the theory that the compen- 
sation act “should be liberally construed to the end that the benefits 
thereof should not be denied upon technical, narrow, and strict interpre- 
tation.” Johnson v. Hosiery Co., 199 N. C., 38. So, it seems to have 
been assumed or conceded that, under the provisions of an act analogous 
to ours, a member of the National Guard injured while at target practice, 
if at the time in the service of the State and not of the United States, 
was entitled to compensation from the State under the Wisconsin Work- 
men’s Compensation Act, and being in the service of the State he was 
given compensation. S. v. Johnson, supra. See Rector v. Cherry Valley 
Timber Co., 138 A. L. R., 1247, in which it was held that whether the 
plaintiff entered the army voluntarily or was drafted, his presence there 
must be viewed as a voluntary service in the performance of a duty he 
owed the government. 

Iwo facts may be regarded as established: the plaintiff when injured 
was in the service of the State and his service was voluntary. Was his 
status contractual? It is provided by statute that enlisted men shall 
not be recognized as members of the National Guard until they shall 
have signed an “enlistment contract’? and taken an oath of enlistment. 
The General Assembly shall provide for paying the militia when called 
into active service. Constitution, Art. XII, sec. 2. The contract of 
service 1s one made under the conditions prescribed by law. C. S., 
6821, Discipline must conform to the system prescribed for the regular 
army, and training to the provisions of an act of the Congress. C. S., 
6823. The State furnishes enlisted men with uniform and equipment, 
pays them when called into the service of the State or in aid of the civil 
authorities, and provides compensation for each armory drill. C. S., 
6824, 6864, 6889. Whether such remuneration may or may not be 
adequate is immaterial. That the “enlistment contract” is binding seems 
generally to be granted. United States v. Grimley, 187 U. S., 147, 34 
L. Ed., 686; In re Morrissey, cbid., 157, 34 L. Ed., 644; S. v. Long, 
66 So. (La.), 875; Acker v. Bell, 57 So. (Fla.), 356. The record shows, 
in any event, that the plaintiff was voluntarily in the service of the 
State and subject to its direction and control. This is one of the tests of 
employment; and under the liberal interpretation given to the Compen- 
sation Law we should hesitate to hold that there can be no employment 
within the meaning of the act unless there happens to exist the technical 
relation of master and servant. 

By waiving the immunity of the State with respect to all its officers 
and employees, excepting those specifically excluded, did not the General 
Assembly intend to make provision for their compensation when injured 
in the service contemplated in their contract of enlistment? In their 
brief the Attorney-General and his assistant intimate that sound policy 


~~! 
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may warrant the State’s assumption of this burden, but they do not 
agree that under the present law the burden has been assumed. After an 
examination of the authorities considered in view of the several com- 
pensation laws which they interpret we are of opinion that the plaintiff’s 
case is within the provisions of the act in question and that the judgment 
of the Superior Court should be affirmed. 

Affirmed. 





D. E. STEPP v. EMMETT STEPP, ELMER STEPP anp JEANETTIO 
STEPP SMITH. 


(Filed 27 January, 1931.) 


1. Life Estates C a—Life tenant may maintain action for sale of interests 
for reinvestment. 

Under the amendment to C. S., 1744, the right of those having a con- 
tingent remainder in lands to have the lands sold for reinvestment is 
extended to the life tenant, who may do so without the joinder of the 
vested remaindermen (chapter 124, Public Laws of 1927), and held: 
where the complaint of a life tenant alleges that the land is unproductive 
and income therefrom is insufficient to pay the taxes and reasonable 
upkeep, and prays that the land be sold, the demurrer of the vested 
remaindermen is improperly sustained, although the life tenant is not 
entitled to the specific relief prayed for, the complaint alleging at least 
one good cause of action. 

2. Pleadings D a—Where complaint alleges sufficiently one good cause 
of action a demurrer thereto should not be sustained. 


Where one of several of the causes of action alleged in the complaint is 
good a demurrer thereto for insufficiency to state a cause of action is 
bad. 


Apprat by plaintiff from Schenck, J., at May-June Term, 1930, of 
Henperson. Reversed. 

The plaintiff alleges that he is the owner of a life estate in a certain 
lot in the city of Hendersonville, N. C., describing same: 

“That the defendants, Emmett Stepp, Elmer Stepp and Jeanette 
Stepp Smith, are of the age of 21 years, and in common own the re- 
mainder, or reversionary interest in the land. That the said land is 
subject to both city and county taxes, and the combined rate of taxation 
exceeding 4 per cent upon the assessed value of $5,500; that the said 
property has a large street frontage on two streets, and is subject to the 
payment within the next few years of paving assessments in the sum 
of about $2,500; that said lands are unproductive, and produce no income 
with which to pay the taxes and upkeep of same. That this action 1s 
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brought for the purpose of having the court decree a sale of said lands 
and premises, as provided by law. Wherefore, plaintiff prays judgment: 
First, that the court order a sale of said lands and premises, and that a 
commissioner be appointed to make said sale under the direction of the 
court; second, that the court order paid out of the proceeds of such 
sale absolutely to the plaintiff, the value of said plaintiff’s share during 
his probable life, to be ascertained as now provided by law; that the 
remainder of said proceeds be paid over ta, or reinvested for, the de- 
fendants, Emmett Stepp, Elmer Stepp and Jeanette Stepp Smith; third, 
that the cost of this proceeding be paid out of the proceeds of said sale; 
fourth, for such other and further relief as the plaintiff may be entitled 
to under the facts and circumstances of this case, and as to this honor- 
able court may seem mete and proper.” 

The defendants demurred to the complaint on the ground: “That said 
complaint fails to state a cause of action against these defendants, or 
any of them; for that said complaint alleges that the estate of the plain- 
tiff in the land and premises in respect of which relief is sought in said 
complaint, is a life estate only, and it 1s not alleged in said complaint, 
either that there is a contingent remainder over to persons who are not 
in being, or that there was or is any contingency which has not yet 
happened which will determine who the remaindermen are; and it 
further affirmatively appears from said complaint that all of the estates 
and interests in said property are vested interests.” 

The court below sustained the demurrer, plaintiff excepted, assigned 
error and appealed to the Supreme Court. | 


Hubank, Whitmire & Weeks and Ray, Redden & Redden for plaintrff. 
Shipman & Arledge and Carter & Carter for defendants. 


Crarkson, J. The question involved: Can a life tenant of land which 
is unproductive and from which the income is insufficient to pay the 
taxes and reasonable upkeep of said land, maintain an action for sale 
of the same without the joinder of any of the vested remaindermen 
as parties plaintiff? We think so, under chapter 124, Public Laws 1927. 
The decision of this action depends upon the construction of certain 
statutes. 

The last decision written by the learned former Chief Justice Walter 
Clark, of this Court, was Ray v. Poole, 187 N. C., 749, construing cer- 
tain statutes in reference to the subject. It is there said, at pp. 752-8, 
quoting from 30 Cyc., 182: “ ‘A cotenant of an estate in possession less 
than in fee, although entitled to partition, cannot by his partition affect 
an estate In reversion or a remainder unless authorized to do so by 
statute,’ citing to that effect among other cases Simpson v. Wallace, 83 
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N. C., 477, and Williams v. Hassell, 74 N. C., 434, which last has been 
cited in many cases since. See Anno. Ed. And while the act of 1887, 
now ©. S., 3284 and 3235, has authorized a sale at the instance of the 
remaindermen, or between the life tenants, there is, as above said, no 
authority by which the life tenant can ‘freeze out’ the children or other 
tenants in reversion or remainder. Gillespie v. Allison, 115 N. C., 542, 
and In re Inheritance Tax, 172 N. C., 174.” This decision was filed 
21 May, 1924. Smith v. Surtt, 199 N. C., 5. 

In Vol. 3, C. S., 1744, under “Estates,” we find “Remainders to un- 
certain persons; procedure for sale; proceeds secured. In all cases where 
there is a vested interest in real estate, and a contingent remainder over 
to persons who are not in being, or when the contingency has not yet hap- 
pened which will determine who the remaindermen are, there may be a 
sale of the property by a proceeding in the Superior Court, which pro- 
ceeding shall be conducted in a manner pointed out in this section... . 
The court shall, if the interest of all parties require or would be ma- 
terially enhanced, by it, order a sale of such property or any part 
thereof for reinvestment, either in purchasing or in improving real 
estate, less expense allowed by the court for the proceeding and sale, 
and such newly acquired or improved real estate shall be held upon the 
same contingencies and in like manner as was the property ordered to 
be sold,” ete. 

In reference to the above statute, in Pendleton v. Williams, 175 N. C,, 
at p. 252, we find: “It is very generally recognized that statutes of this 
kind, being no interference with the essential rights of ownership, but 
operating rather in addition to those already possessed by the owner of 
such estates, are well within the legislative powers. Lawson’s Rights 
and Remedies, sec. 3867. And the act we are presently considering has 
been repeatedly approved and applied by decisions of this Court, the law 
being construed to authorize a sale of the property or the portion of it 
affected by the contingent interest and not a sale of the contingent 
interest separately. Smith v. Witter, 174 N. C., 616; Smith v. Miller, 
151 N. C., 620; Anderson v. Wilkins, 142 N. C., 154; Hodges v. Lips- 
comb, 133 N. C., 199; Springs v. Scott, 1382 N. C., 548; where the 
subject of these sales is very fully discussed by our former Associate 
Justice Connor, And it may be well to note that this later decision of 
Hodges v. Lipscomb was in reversal of a previous decision in the same 
case, 128 N. C., 57, additional parties having been made in accord 
with the Court’s suggestion, so as to bring the later case within the 
provisions of the statute referred to.” 

In Middleton v. Rigsbee, 179 N. C., at p. 440, is the following: 
“And in a well considered case of Gavin v. Curtin, 171 IIL, 640, the 
doctrine was extended to the case of a life tenant and ulterior remainder- 
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man on contingency of a common-law estate where it was made to 
appear that a piece of property in the city of Chicago, valuable but 
unproductive, by reason of accumulating taxes and charges upon it, 
would be entirely lost to the owners unless a sale could be made—the 
principle ruling in the ease being stated as follows: ‘Upon a bill of a 
life tenant equity may appoint trustees to take the fee in the property, 
sell the same, reinvest the proceeds for the benefit of the life tenant 
and the remainderman, where it appears that unless equity interferes 
the property will be lost to both life tenant and remainderman.’ The 
position 1s put beyond question in the present case, this being a pro- 
ceeding under section 1590 of the Revisal (C. 8., 1744), authorizing 
a sale of property affected by certain contingencies, and the statute mak- 
ing express provision to the effect that when the interest of all the 
parties would be materially enhanced by it, a sale may be had of the 
property or any portion for reinvestment either in purchasing or im- 
proving real estate. And the Court having held that by correct in- 
terpretation the statute authorizes, in proper instances, a sale of a 
part of the property for the preservation and improvement of the 
remainder. Smith v. Miller, 158 N. C., 99, and same case, 151 N. C., 
620.” 

After the decision in the Ray case, supra, the General Assembly passed 
the following: Chapter 124, Public Laws 1927. “An act to amend 
chapter 34, section 1744 of volume three, of the Consolidated Statutes, 
governing the sale of lands for reinvestment, etc.” “That any person 
or persons owning a life estate in lands which are unproductive and 
from which the income is insufficient to pay the taxes on and reasonable 
upkeep of said lands shall be entitled to maintain an action, without 
the joinder of any of the remaindermen or reversioners as parties plain- 
tiff, for the sale of said property and reinvestment of the funds under 
the provisions of this section, but in every such action when the rights 
of minors or other persons not sui juris are involved, a competent and 
disinterested attorney shall be appointed by the court to file answer 
and represent their interest.” 

It will be noted that the above amendment says that in certain particu- 
lar cases where “lands which are unproductive and from which the 
income 1s insufficient to pay the taxes and reasonable upkeep of said 
lands shall be entitled to maintain an action, without the joinder of 
any of the remaindermen or reversioners as parties plaintiff,” etc. 

This amendment, where the land is unproductive, etc., extends the 
right of action to include life estates where there are vested remainder- 
men and reversioners without their joinder. The section 1744 which is 
amended, theretofore had reference only to contingent remainders. Un- 
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der C. S., 3235, Ray v. Poole, supra, and Smith v. Suitt, supra, this 
could not be done. 

The language in the amendment of 1927, which amended C. S., 1744, 
is clear and unmistakable. We must give it force and effect. The allega- 
tions of the complaint come fully within this amendment, which we 
cannot ignore. The policy is for the General Assembly and not for us. 

It may be further noted that C. S., 1744 says: “And after the sale of 
such property in all proceedings hereunder, where there is a life estate, 
in lieu of said interest or investment of proceeds to which the life 
tenant would be entitled to, or to the use of, the court may in its 
discretion order the value of said life tenant’s share during the probable 
life of such life tenant, to be ascertained as now provided by law, and 
paid out of the proceeds of such sale absolutely, and the remainder 
of such proceeds be reinvested as herein provided.” 

The amendment says “reenvestment of the funds under the provisions 
of this section.” This amendment does not seem to permit the life 
tenant to “eash in” although this is prayed for in the complaint. 

“The complaint is not demurrable unless it is wholly insufficient. 
If a demurrer interposed to a whole complaint and any one of the 
causes of action is good the demurrer will be overruled.” Smth v. 
Suitt, 199 N. C., at p. 9. 

The order sustaining the demurrer in the court below must be 

Reversed. 





Cc. ARTHUR ROBERSON vy. N. D. MATTHEWS anp NORTH CAROLINA 
JOINT STOCK LAND BANK anp N. D. MATTHEWS v. C. ARTHUR 
ROBERSON anpD B. R. JENKINS, TRUSTEE. 


(Filed 27 January, 1931.) 


1. Mortgages H p—Inadequacy for purchase price alone is insufficient 
ground for setting aside foreclosure sale. 

Where a deed of trust has been foreclosed by the trustee in con- 
formity with the power of sale, and the sale accordingly made is sought to 
be set aside in equity for fraud, inadequacy of the purchase price must be 
coupled with some other inequitable element to be sufficient, and mere 
inadequacy of purchase price standing alone is insufficient to entitle the 
plaintiff to the relief sought. 

2. Same—cC. S., 2594(5), has. no application to mortgages given prior 
to passage of the act, and is not ground for setting aside a fore- 
closure of a mortgage given prior thereto. 

C. S., 2594(5) has no application to mortgages given prior to its pas- 
sage and it does not operate to wipe out a valid debt existing at the 
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time it became effective, and it is not a ground for setting aside a fore- 
closure of a mortgage given before the passage of the act in an action 
by a subsequent mortgagee. 

3. Same—Evidence of whether purchaser at sale was agent for trustee 
held for jury in action to set aside foreclosure sale, 


Where one acting for the trustee in a deed of trust becomes the pur- 
chaser for the trustee, equity has the power to set the sale aside, and 
where there is evidence thereof in a suit to set aside the foreclosure sale 
the question is for the jury to decide as to the fact of such ageney under 
proper instructions from the court. 


Crviz action, before Moore, Special Judge, at April Term, 1930, of 
Martrn. 

The evidence tended to show that prior to 2 August, 1901, J. W. H. 
Coburn owned certain land in Martin County. On 2 August, 1901, 
Coburn and wife executed a deed of trust on approximately 112 acres 
of land to B. R. Jenkins, trustee, for L. E. Ricks, to secure the payment 
of a note of $500.00, payable 1 January, 1902. Thereafter, on 29 
January, 1928, J. W. H. Coburn and wife executed and delivered to the 
First National Trust Company, trustee for the North Carolina Joint 
Stock Land Bank, a deed of trust to secure a note for $6,600 held by 
said Land Bank. This deed of trust covered 212.4 acres of land and 
included the 112 acres above referred to, covered by the Jenkins deed 
of trust. Default was made in the payment of the Lank Bank note, 
and said land was duly sold and a deed was made by the First National 
Trust Company, trustee, to the North Carolina Joint Stock Land Bank 
for said 212.4 acres of land. Said deed was dated 20 April, 1927, and 
recorded 16 May, 1927. Subsequently the North Carolina Joint Stock 
Land Bank sold the property to N. D. Matthews by deed dated 29 
September, 1927. On 15 November, 1927, Jenkins, trustee in the first 
deed of trust, dated 1901, advertised for sale under said deed of trust 
the 112 acre tract, and a deed was made by B. R. Jenkins, trustee, to 
C. Arthur Roberson. This deed from Jenkins, trustee, recites that the 
land was sold on 21 December, 1927, and Roberson became the last 
and highest bidder for the same at the price of $300. 

Hence, we have this situation: Matthews claims 212.4 acres of land 
by virtue of deed from the North Carolina Joint Stock Land Bank, and 
Roberson claims 112 acres of the same land by virtue of deed from 
Jenkins, trustee, to him. Matthews was in possession of the land, and 
on 8 January, 1929, Roberson instituted a suit against Matthews and 
the Joint Stock Land Bank, alleging that he was the owner of 112 
acres of the land, and that Matthews was in the wrongful possession 
thereof. On 23 January, 1929, Matthews and the North Carolina 
Joint Stock Land Bank instituted suit against Roberson and Jenkins, 
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trustee, alleging that the purported sale of the land by Jenkins, trustee, 
under power contained in the deed of trust of 1901, was irregular and 
void in that the purchase price paid by Roberson was grossly in- 
adequate, and that in fact Roberson was acting as agent for Jenkins, 
trustee, at the time of the sale. The evidence produced at the trial 
tended to show that the note given by Coburn to Ricks in 1901 was sold 
by Ricks to Jenkins, trustee, in said deed of trust, and that Jenkins 
held the note and received payments thereon from time to time made 
by the mortgagor. The note was a sealed instrument and the last pay- 
ment was made on 13 October, 1922. On 12 November, 1927, Jenkins, 
trustee, owner and holder of the note, transferred the same to C. Arthur 
Roberson, the plaintiff in the first suit. Three days thereafter, to wit, 
on 15 November, 1927, Jenkins, trustee, proceeded to advertise the land 
under the deed of trust of 1901. Matthews and the Land Bank were 
notified of the sale. There was also evidence tending to show that the 
land in controversy was worth from $2,500 to $4,000. 

Roberson, the plaintiff in the first suit, was related by marriage to 
Jenkins, the trustee. Roberson testified: “In his old age he got me to 
look after some of his business affairs for him. Mr. Jenkins’ financial 
condition was pretty good. . . . I saw an attorney at the time the 
note was transferred. We saw attorneys in regard to that. I did not 
especially want the note. The proposition of transfer was made to help 
Mr. Jenkins straighten out his business. I do not remember our at- 
torney telling us it would be necessary to get the note in the hands of 
some one else before Mr. Jenkins could advertise and sell. Mr. Jenkins 
was getting old and was not able to straighten it out—disabled to look 
after it. . . . The transfer was made just to help him straighten 
out his business—to help him settle up his affairs.” Roberson further 
testified that he paid $490 to Jenkins for the note. It seems that 
Jenkins died pending the litigation because Roberson testified that he 
did not pay cash to Jenkins but gave him a note. He testified further: 
“The note I gave him was found among his papers and came into my 
hands marked already paid as far as I can tell.” 

There was also evidence that Coburn, the mortgagor, sold 38 acres 
of the land covered by the deed of trust of 1901 to one Vanorthwick. 
The Vanorthwick deed was dated 5 January, 1920. Another tract of 
said land, containing about 22 acres, was sold by Coburn to one Roebuck. 
Roberson released the Vanorthwick tract by a quitclaim deed upon the 
payment of a certain amount on the note. 

The following issues were submitted to the jury: 

1. “Is the note made by J. W. H. Coburn to L. A. Ricks, held by 
C. Arthur Roberson, barred by the ten-year statute of limitations?” 
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2. “Ts said note and deed of trust securing same, being the deed of 
trust recorded in Book CCC, page 580, conclusively presumed to have 
been paid so far as N. D. Matthews’ lands are concerned by virtue of 
C. 8., 2594(5) ?” 

3. “Did C. Arthur Roberson, in releasing lands of Vanorthwick re- 
lease all other land embraced in. deed of trust under which he claims?” 

4, “What is balance due, if any, on note from J. W. H. Coburn to 
Ricks, now held by C. Arthur Roberson?” 

The judge instructed the jury to answer the first issue “No”; the 
second issue “No”; the third issue “No”; the fourth issue “$371.75 
with interest from 21 November, 1927.” 

The pertinent portion of the judgment is as follows: 

“It is now upon motion considered and adjudged by the court that 
the deed from B. R. Jenkins, trustee, to C. Arthur Roberson 
be canceled of record. It is further adjudged that the foreclosure sale 
conducted by B. R. Jenkins, trustee, on 21 December, 1927, 1s void 
and of no effect, and it is, iererone. considered and adjudged by the 
court that there is a balance due on the note from J. W. H. Coburn to 
L. A. Ricks, said note being now held by C. Arthur Roberson, the sum 
of $371.75 with interest thereon from 21 November, 1927, and it is 
further adjudged that said amount constitutes a len upon all the lands 
described in the deed of trust from J. W. H. Coburn and wife to B. R. 
Jenkins, trustee for L. A. Ricks.” 

From the foregoing judgment both parties appealed. 


L. A, Critcher and J. C. Smith for Roberson. 
A. Rk. Dunning and W. G. Mordecai for N. D. Matthews and North 
Carolina Joint Stock Land Bank. 


Broepren, J. Did the trial judge rule correctly in setting aside the 
sale by Jenkins, trustee, to Roberson, and the deed made pursuant 
thereto? 

There is no evidence that there was any actual fraud, oppression, or 
unfairness in advertising and selling the land. Moreover, the sale was 
properly advertised and the deed of trust empowered the trustee to 
appoint “a day and place of sale,” ete. There was evidence that the 
note secured by the deed of trust had not been barred by the statute of 
hmitation. Therefore, the power to set aside the sale and deed must 
be based upon one or all of three theories, to wit, (a) that the purchase 
price was so grossly inadequate as to shock the conscience of a court 
of equity; (b) the application of C. S., 2594, subsection 5; (c) that the 
purchaser Roberson was at the time of the sale, agent for the trustee and 
acting for said trustee in conducting the sale and taking title to the 


property. 
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The first theory cannot be maintained upon the evidence offered at 
the trial. Mere inadequacy of purchase price alone is not sufficient 
to upset a sale when duly and regularly made. “But gross inadequacy 
of consideration, when coupled with any other inequitable element, even 
though neither, standing alone, may be sufficient for the purpose, will 
induce a court of equity to interpose and do justice between the parties.” 
Weir v. Weir, 196 N. C., 268, 145 S. E., 281. 

Neither can the second theory be maintained. Indeed, the trial judge 
instructed the jury that C. S., 2594, did not apply. This ruling was 
correct. Hicks v. Kearney, 189 N. C., 316, 127 S. E., 205. That decision 
declares the law to be that C. S., 2594, subsection 5, has no application 
to a mortgage given prior to the passage of that statute nor does it wipe 
out a valid debt existing at the time the statute took effect. 

The third theory presents the real question upon this record. The 
trustee was the owner and holder of the note secured by the deed of 
trust. Said trustee transferred the note to a kinsman by marriage, and 
three days thereafter the land is advertised for sale. The purchaser, 
Roberson, testified that “the purpose of the transfer was made to help 


Mr. Jenkins (trustee) straighten out his business. . . . Mr. Jenkins 
was getting old and wasn’t able to straighten it out, disabled to look 
after it. . . . I saw Mr. Jenkins right often. In his old age he got 


me to look after some of his business affairs for him.” 

Upon this evidence and other evidence in the record, the question 
arises: Was Roberson, the purchaser, the agent of Jenkins, the trustee, 
in making the sale, and thereafter acquiring title to the property 
pursuant to such sale? The general principle pertinent to this phase 
of the case was thus expressed by Hoke, J., in Owens v. Mfg. Co., 
168 N. C., 397, 84 8. E., 389; “In exercising such a right, however, 
the utmost degree of good faith is required, the mortgagee being looked 
upon as a trustee for the owner as well as the creditor, and, in applying 
the principle, 1f 1s very generally held that such a mortgagee is not 
allowed, either directly or indirectly, to become the purchaser at his 
own sale, and where this is made to appear the transaction, as between 
the parties and at the election of the mortgagor, is ineffective as a 
foreclosure, and the relationship of mortgagor and mortgagee will con- 
tinue to exist. . . . Under well considered decisions here and else- 
where, the position extends to the case of assignees of the mortgage or 
the debt secured by it when it is shown that such an assignee, by himself, 
bis agent or attorney, was in control and charge of the sale; the mort- 
gagee only participating by allowing the use of his name for the 
purpose.” Joyner v. Farmer, 78 N. ©C., 196; Morris v. Carroll, 171 
N. C., 761, 88 S. E., 511; Jessup ». Nixon, 199 N. C., 122. 
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An examination of the record discloses that the third theory was not 
submitted to the jury, and the question of agency upon the facts dis- 
closed is essentially an issue of fact. If it shall be determined that 
Roberson, the purchaser, was acting as agent for the trustee, Jenkins, 
then a court of equity has the power to set aside the sale and the deed 
pursuant thereto. 

Wherefore, the cause is remanded for further proceedings. 

Reversed and remanded. 





ETTA B. PAYNE POTTS v. LELA PAYNE, JAMES PAYNE anp His WIFE, 
ELLA PAYNE; G. W. PAYNE anp His Wire, BETTY PAYNE; W. D. 
PAYNE anp His Wire, ESTA PAYNE; ANNIE PAYNE, UNMARRIED; 
W.C. IDOL, Trustee, AND WACHOVIA BANK AND TRUST COMPANY. 


(Filed 27 January, 1981.) 


1. Husband and Wife G a—-Absolute divorce changes estate by entirety 
to tenancy in common, 


The effect of an absolute divorce is to sever the title to lands held by 
the husband and wife in entirety, and they will hold the title as tenants 
in common. 


2, Adverse Possession A h—~Deed of wife to husband held under facts of 
this case to be color of title. 


Where the wife for a monetary consideration has attempted to convey 
her estate by entirety to her husband, observing all the statutory re- 
quirements concerning a wife’s conveyance to her husband, and there- 
after an absolute divorce has been decreed, the wife’s deed to her hus- 
band is color of title even if it be void, and his sufficient adverse posses- 
sion for seven years, C. S., 428, will ripen the fee-simple title in him, 
and upon conflicting evidence a question is raised for the determination 
of the jury as to the length and character of the possession. C. 8., 997, 
2515, 3324. 


AppeaL from Schenck, J., and a jury, at August Term, 1930, of 
Gvitrorp, New trial. 

This is an action brought by plaintiff, former wife of P. L. Payne, 
who was married to him on 24 February, 1898 (they had no children and 
an absolute divorce between them was decreed in 1925), against the 
widow, second wife, of said Payne, and his heirs at law, for partition of 
certain real estate deeded to P. L. Payne and his wife the plaintiffi— 
they holding the estate by entirety. 

On 21 March, 1922, the plaintiff and her then husband P. L. Payne, 
signed under their respective hands and seals, certain paper-writings 
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duly recorded. One of the paper-writings was a deed of separation, in 
which plaintiff received from P. L. Payne $7,500, and certain articles 
of personal property, and plaintiff conveyed all of her right, title and 
interest to the lands in controversy held by the entirety to P. L. Payne 
and his heirs and assigns. Each also released to the other all rights 
by virtue of the marital relations existing between them. In said deed 
of separation is the following: “Whereas, the said. parties for sometime 
past have lived separate and apart; and, Whereas, the said parties have 
agreed upon the signatures ensealing and delivery of these presents to — 
continue to live separate and apart each from the other,” etc. Plaintiff 
also by deed on the same day, after the execution of the deed of 
separation, for the consideration of $7,500 and certain articles of 
personal property bargained, sold and conveyed to P. L. Payne and his 
heirs and assigns all her right, title and interest to the lands in con- 
troversy. In said deed is the following: “And the said P. L. Payne, 
party of the second part, by the signature to the deed of separation here- 
inbefore referred to, and by the acceptance of this deed of conveyance, 
has and does signify his assent in writing to the making of this convey- 
ance, the signature to the said deed of separation having been made 
prior to the signature, ensealing and delivering of this deed 

and the said Lou Etta Payne for herself, her heirs and personal repre- 
sentatives, covenants with the said P. L. Payne, his heirs and assigns, as 
follows: That the said Lou Etta Payne is seized in fee simple of an 
undivided one-half joint interest in and to the said lands and premises 
hereinbefore conveyed; that she, with the above recited written consent of 
her said husband, P. L. Payne, has good and lawful right to convey the 
same in fee simple; that the title to the said undivided one-half joint 
interest above conveyed is free and clear of all liens and encumbrances 
of whatsoever kind, and that the said Lou Etta Payne will, and her 
heirs and personal representatives shall, forever warrant and defend 
the above conveyed title to the said undivided one-half interest in and 
to the said lands and premises to him, the said P. L. Payne, his heirs 
and assigns, against the lawful claims of any and all persons whom- 
soever.” Both these paper-writings show compliance with C. S., 997, 
2515 and 8324, 

In 1925, P. L. Payne secured a divorce absolute from plaintiff and 
thereafter plaintiff married in 1926 one J. Smith Potts. After the 
divorce P. L. Payne married Lela Payne, on 4 February, 1925, and died 
on 2 April, 1928, leaving his widow, Lela Payne, and the other defend- 
ants his heirs at law. 

On 21 February, 1927, P. L. Payne and his then wife Lela Payne, 
encumbered the property in controversy for $1,500 and made a deed in 
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trust to W. C. Idol, trustee for Wachovia Bank and Trust Company, and 
the deed of trust was duly recorded. 

Defendants in their answer, say: “That the defendants are the owners 
in fee of said lands; that they and their predecessor in title, P. L. Payne, 
have been in possession of said real property under known and visible 
lines and boundaries and under colorable title for more than 7 years, 
and that the plaintiff has failed to bring her action within the said 
period of 7 years, and the defendants plead the said 7 years statute of 
limitation, to wit, C. S., 428, as a perpetual bar against the petitioner.” 

The defendants introduced evidence to support the allegation that 
P. L. Payne immediately upon the deed being made to him by plaintiff 
went into the possession of the land in controversy and he and the 
defendants who claim under him have held same as set forth in their 
answer. This action was instituted on 25 July, 1929. 

The charge of the court below was as follows: “Gentlemen of the jury: 
The issue that 1s submitted to you reads as follows: Is the plaintiff, 
Etta B. Payne Potts, the owner and entitled to the possession of an un- 
divided one-half interest in the lands described in the complaint? The 
court charges you if you find the facts to be as shown by all the evidence, 
both oral and documentary, you will answer that issue Yes.” 

The judgment of the court below was as follows: “This cause coming 
on for trial at the August Term, 1930, of the Superior Court of Guilford 
County, before his Honor, Judge Michael Schenck, and a jury, and 
was tried upon the following issue, to wit: Is the plaintiff, Etta B. 
Payne Potts, the owner of and entitled to the possession of an undivided 
one-half interest in the land described in the complaint? And the jury 
answered the issue Yes. It is now, on motion of plaintiff’s counsel, 
ordered, adjudged and decreed by the court that the plaintiff, Etta B. 
Payne Potts, is the owner of and entitled to the immediate possession 
of an undivided one-half interest in and to the following lands, being 
same described in the complaint (description set forth in the judgment). 

And that the defendant, James Payne, G. W. Payne, W. D. 
Payne and Annie Payne, heirs at law of P. L. Payne, deceased, are the 
owners of the other undivided half, subject, however, to the dower rights 
of the defendant, Lela Payne, the present widow of the deceased, P. L. 
Payne, and that the plaintiff has a right to have partition of said lands 
by sale thereof as it is admitted in the answer that the same cannot be 
divided in kind without damage to the owner. It is further ordered, 
adjudged and decreed that the defendants have and recover of the plain- 
tifis the full sum of $7,500 which she offered to restore, as set out in 
paragraph 4 of her reply, and that said $7,500 shall be a lien upon her 
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one-half undivided interest in the property above described, this to be 
operative as a judgment in rem against said one-half interest and not a 
personam against the plaintiff.” 


King, Sapp & King and D. H. Parsons for plaintiff. 
T. W. Albertson, Frazier & Frazier and Gold, York & McAnally for 
defendants. 


Crarxson, J. Both plaintiff and defendants appealed and assigned 
errors to the judgment rendered by the court below (1) defendants ap- 
pealed from the charge of the court below, and (2) plaintiff appealed 
from the judgment in the court below adjudging: “It is further ordered, 
adjudged and decreed that the defendants have and recover of the plain- 
tiff the full sum of $7,500 which she offered to restore, as set out in 
paragraph 4 of her reply, and that said $7,500 shall be a lien upon her 
one-half undivided interest in the property above deseribed.” The charge 
of the court below held, in effect, (1) that the deed of separation and 
deed from plaintiff to her husband, P. L. Payne, for the land in con- 
troversy, held by the entirety by the husband and wife was void; (2) 
it. was not color of title and after the decree for divorce absolute in 1925 
the husband and wife held the land as tenants in common, and the plain- 
tiff was entitled to one-half of the land in controversy, and the consider- 
ation paid by the husband te the wife was a charge on her half interest. 

In McKinnon v. Caulk, 167 N. C., 411, it is held that a decree of 
absolute divorce destroys the unity of husband and wife, and therefore 
converts an estate by the entirety into a tenancy in. common. » 

In Freeman v. Belfer, 173 N. C., 581, it is held by a majority decision 
that a divorce a mensa et thoro does not sever the marital relationship 
of husband and wife so as to make them tenants in common of lands held 
by them in entirety, or to effect a change in the doctrine of title by 
survivorship between them. 

In the Freeman case, supra, Clark, C. J., and Brown, J., dissent, 
Brown, J., at p. 590, says: “I think it best to settle the matter by holding 
that when husband and wife are separated by decree a mensa they at 
once become tenants in. common of property held in entirety.” 

In the case of Kornegay v. Price, 178 N.C., p. 441, is the following: 
“Tt. seems to be well settled that, owing to the unity of husband and wife, 
adverse possession cannot exist between them so long as the coverture 
continues. But where the marital relations have been terminated by 
divorce or abandonment, it seems that one may acquire title from the 
other by adverse possession. 1 A. & E., p. 820, sec. 11.” 


250 IN THE SUPREME COURT. [200 


POTTS v. PAYNE. 


It is well settled that if the husband abandons his wife she can convey 
her real estate without joinder of her husband. Keys v. Tuten, 199 
N.C., 368. This Court has consistently held that a deed from a wife to 
her husband that does not comply with C. S., 2515 is void. 

In Capps v. Massey, 199 N. C., at p. 198, citing numerous authorities, 
we find: “C. §., 2515, requiring the probate officer, as a condition prece- 
dent to the validity of the conveyance to certify in his certificate of 
probate that, at the time of its execution and the wife’s privy examina- 
tion, such contract was ‘not unreasonable or injurious to her.’ This 
having been omitted, in the instant case, the deed in question is void as 
to the plaintiff. . . . In Whitten v. Peace, supra (188 N. C.), at p. 
302-3, we find ‘This Court has held, in Norwood v. Totten, 166 N. C., 
649, that a deed executed by a wife conveying land to her husband, void 
for failure of the probate officer to comply with C. S., 2515, is, neverthe- 
less, color of title, and that adverse possession by the husband under 
such a deed for seven years will ripen into a perfect title.” 

We do not think it necessary to decide (1) whether the deed of separa- 
tion between plaintiff and her former husband P. L. Payne, which con- 
veyed for a consideration to P. L, Payne and his heirs and assigns, the 
property 1n controversy held by the entirety; (2) or the deed from 
plaintiff to P. L. Payne and his heirs and assigns conveying the said 
land, are valid. Both of said instruments, in reference to the execution 
by plaintiff, complied with statutes heretofore cited and were executed 
and delivered on 21 March, 1922, the deed of separation first and there- 
after the deed which referred to the deed of separation. Conceding, 
but not deciding, that these instruments were void, yet, by analogy to 
the cases above quoted, they were at least color of title. 

Defendant pleads C. 8., 428, as follows: “When a person or those 
under whom he claims is and has been in possession of any real property, 
under known and visible lines and boundaries and under colorable title, 
for seven years, no entry shall be made or action sustained against such 
possessor by a person having any right or title to the same, except during 
the seven years next after his right or title has descended or accrued, 
who in default of suing within that time shall be excluded from any 
claim thereafter made; and such possess10H, so held, is a perpetual bar 
against all persons not under disability.” 

C. 8., 408: “In any action in which the defense of adverse possession 
is relied upon, the time computed as constituting such adverse possession 
shall not include any possession had against a feme covert during 
coverture prior to February thirteenth, one thousand eight hundred and 
ninety-nine.” Carter v. Reaves, 167 N. C., 181; Thomas v. Conyers, 
198 N. C., 229. 
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We think the evidence of adverse possession for seven years under 
color of title should have been submitted to the jury. From the position 
here taken, we do not think it necessary to pass on plaintiff’s appeal. 

For the reasons given, there must be a 

New trial. 





ZETNA LIFE INSURANCE COMPANY vy. JAMES CLINGMAN GRIFFIN 
AND MAUDE GRIFFIN. 


(Filed 27 January, 1931.) 


1. Trial D a—Plaintiff may not take voluntary nonsuit over defendant's 
objection where answer sets up counterclaim. 


Where the answer pleads a counterclaim the plaintiff may not take a 
voluntary nonsuit over the defendant’s objection. 


2. Pleadings C b—~Definition of counterclaim. 


Under the provisions of C. 8., 521, a counterclaim is defined to be a 
claim existing in favor of the defendant arising out of contract or trans- 
action alleged in the complaint as a foundation for the relief sought or a 
claim connected with the subject-matter of the action or other cause 
existing ev contractu at the commencement of the action, and subject to 
these limitations it includes practically every kind of cross-demand 
existing in the defendant’s favor in the same right, either legal or 
equitable. 


3. Same—tIn this case held: answer set up counterclaim and plaintiff 
could not take voluntary nonsuit over defendant’s objection. 


Where the plaintiff life insurance company brings action to cancel its 
policy for fraudulent statements inducing the plaintiff to reinstate the 
policy upon application ef the defendant, and in the defendant’s answer 
he alleges that he had refused the plaintiff’s demand for the return of 
the policy because benefits under its disability clause had already accrued 
to him under the terms of the policy: Held, the answer sets up a 
counterclaim, though indefinitely stated, and the plaintiff’s remedy is to 
apply, before answer or demurrer, to the court to require the defendant 
to make his allegations more definite, and the plaintiff’s motion for a 
voluntary nonsuit over the defendant’s objection is properly refused. 


APPEAL by plaintiff from Moore, J., at March Term, 1930, of Unton. 
Affirmed. 

The complaint and amended complaint and answer and amended 
answer—briefly : James Clingman Griffin took out a policy of insurance 
on his hfe for $5,000, payable to his wife Maude Griffin. It is alleged 
by plaintiff that it lapsed on account of the failure to pay the premium. 
James Clingman Griffin made application for reinstatement of the policy 
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and in the application made false and fraudulent representations of a 
material nature as to his health, which under the terms of the policy 
made it null and void. Plaintiff tendered the premiums back and prayed 
that the policy be canceled. That the premiums paid for reinstatement 
were accepted by plaintiff without knowledge of the falsity of the state- 
ments in application for reinstatement. The defendant James Clingman 
Griffin denied that he failed to pay the premium as provided in the 
policy and that it became null and void and subject to reinstatement as 
provided in the policy. That if he signed any paper-writing for re- 
instatement of the policy, that the facts in reference to his condition of 
health were well known to plaintifi’s agent. That the policy was re- 
instated and plaintiff’s agent accepted the premium with full knowledge 
of all the facts and circumstances and plaintiff had ample time before 
accepting premium to investigate defendant, James Clingman Griffin’s 
state of health. That the policy has been at all times in the possession 
of defendants and at the time it was reinstated. Defendants set up the 
defense of waiver and estoppel. 

Defendants further say: “It is admitted that on or about 25 November, 
1929, the plaintiff tendered to the defendant, James Clingman Griffin, 
the sum of $77.69, with interest thereon from 23 April, 1928, and the 
sum of $76.65 with interest thereon from 30 November, 1928, and de- 
manded the return of said policy for cancellation and the defendant, 
James Clingman Griffin, refused to accept the amounts tendered and 
refused to deliver the said policy to the plaintiff for cancellation, be- 
cause at that time and while the said policy was in full force and effect 
the said James Clingman Griffin had become totally and permanently 
disabled, as the plaintiff well knew, whereby the said defendant has 
become entitled to certain rights and benefits under said policy which the 
plaintiff is attempting to avoid payment of in this action.” 

The plaintiff demurred to the defendants’ amended answer, as to the 
allegations of section 18, on the ground that “If the allegations of said 
section are intended to set up a counterclaim or to set up some ground 
for affirmative relief or some right or benefit to the defendant under the 
policy of insurance referred to in the complaint filed herein, the allega- 
tions contained in said section are insufficient for such purpose, in that 
they fail to state the nature of such counterclaim, or the nature of the 
rights and benefits claimed under said policy and are so indefinite and 
uncertain that this plaintiff is unable to make reply thereto.” 

The judgment of the court below is as follows: “This cause coming 
on to be heard before his Honor, Walter E. Moore, judge presiding, 
at the March Term, 1930, of the Superior Court of Union County on 
motion of plaintiff for continuance upon the ground that counsel of 
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record for plaintiff, Murray Allen, Esq., is engaged in the trial of an 
action in the Superior Court of Nash County, and upon that ground 
that plaintiff is not prepared for trial upon the merits, and upon motion 
of plaintiff for judgment of voluntary nonsuit, and upon plaintifl’s 
demurrer to section 18 of defendants’ amended answer, it 1s hereupon 
ordered and adjudged: (1) That plaintiffs motion for continuance be, 
and the same is hereby overruled and denied. (2) That plaintiff’s 
motion for judgment of voluntary nonsuit be, and the same is hereby 
overruled and denied. (3) That plaintifi’s demurrer to section 18 of the 
defendants’ amended answer be, and the same is hereby overruled and 
denied.” 

The plaintiff excepted to the judgment, assigned error and appealed 
to the Supreme Court. 


Murray Allen and R. Pearson Upchurch for plaintiff. 
Vann & Milliken for defendants. 


Crarkson, J. The questions involved: (1) Did the trial court err 
in overruling the plaintiff’s demurrer to section 18 of defendants’ 
amended answer? (2) Did the trial court err in refusing to permit 
plaintiff to take a voluntary nonsuit? We think not. 

This brings us to consider what is a counterclaim. C. 8., 521: “The 
counterclaim mentioned in this article must be one existing in favor 
of a defendant and against a plaintiff between whom a several judgment 
might be had in the action, and arising out of one of the following: 
(1) A cause of action arising out of the contract or transaction set 
forth in the complaint as the foundation of the plaintifi’s claim, or 
connected with the subject of the action. (2) In an action arising on 
contract, any other cause of action arising also on contract, and existing 
at the commencement of the action.” 

Subject to the limitations expressed in the above section, a counter- 
claim includes practically every kind of cross-demand existing in favor 
of defendant against the plaintiff in the same right, whether said de- 
mand be of a legal or an equitable nature. It is said to be broader in 
meaning than setoff, recoupment, or cross-action, and includes them all, 
and secures to defendant the full relief which a separate action at law, 
or a bill in chancery, or a cross-bill would have secured on the same 
state of facts. Smith v. French, 141 N. C., at p. 7. 

In Koper Lumber Co. v. Wallace, 93 N. C., at p. 28, speaking to the 
subject: “The defendants’ answer is informal, but it in substance and 
effect denies, first, that the plaintiffs are the owners of the land, and 
that they trespassed upon the same as alleged in the complaint, and 
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they also deny most of the other material allegations. They thus put the 
plaintiffs to prove their title and establish their cause of action. With 
this they might have stopped. But they did not simply make defense, 
and thus put in issue the plaintiffs’ alleged rights—they alleged that 
they were the owners of the land—that the plaintiffs were trespassers in 
possession of it, cutting and removing the timber from it, for which it 
was mainly valuable, and were continuing to cut and remove it, ete. 
The plaintiffs denied that the defendants had title; they denied the 
alleged trespass, and they put them to prove title, and establish their 
cause of action. In our judgment, the defendants thus alleged a counter- 
claim.” 

In an action for the specific recovery of a horse, the defendant pleaded 
as a counterclaim, that the plaintiff sold the horse to the defendant, 
and, at the time of the sale, warranted that it was sound, which warranty 
was false, and in consequence of which the defendant had been damaged; 
Held: that the counterclaim arose out of the transaction set out in the 
complaint and was properly pleaded as a counterclaim. Welson v. 
Hughes, 94 N. C., 182. 

The rule is thus stated by Allen, J., in the case of Yellowday v. 
Perkinson, 167 N. C., at p. 147: “These authorities establish the proposi- 
tion that the plaintiff has no right to submit to a judgment of nonsuit 
without the consent of the defendant, and dismiss the action, if a 
counterclaim is pleaded, and that when facts are alleged which would 
entitle the defendant to maintain a separate action against the plaintiff, 
legal or equitable, they amount to a counterclaim.” 

C. 8., 506, in reference to what the complaint must contain, says: 
“(2) A plain and concise statement of the facts constituting a cause of 
action, without unnecessary repetition; and each material allegation 
must be distinctly numbered.” 

In C. 8., 535, we find: “In the construction of a pleading for the 
purpose of determining its effect its allegations shall be liberally con- 
strued with a view to substantial justice between the parties.” 

It goes without saying that the counterclaim set up must contain 
a plain and concise statement of the facts constituting same without 
unnecessary repetition. 

In the amended answer is the following: “James Clingman Griffin, 
refused to accept the amounts tendered and refused to deliver the said 
policy to the plaintiff for cancellation, because at that time and while the 
said policy was in full force and effect the said James Clingman Griffin 
had become totally and permanently disabled, as the plaintiff well knew, 
whereby the said defendant has become entitled to certain rights and 
benefits under said policy which the plaintiff is attempting to avoid 
payment of in this action.” 
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We think that the defense that defendants were “striking at’ if 
sufficiently pleaded would constitute such a counterclaim that plaintiff 
eould not take a voluntary nonsuit. Plaintiff demurs on the ground that 
the allegations are “insufficient for such purpose.” 

C. S., 537, is as follows: “If irrelevant or redundant matter is in- 
serted in a pleading, it may be stricken out on motion of any person 
aggrieved thereby, but this motion must be made before answer or 
demurrer, or before an extension of time to plead is granted. When the 
allegations of a pleading are so indefinite or uncertain that the precise 
nature of the charge or defense 1s not apparent, the court may require 
the pleading to be made definite and certain by amendment.” 

“When a good cause of action 1s set out, but defective in form the 
court may require the pleadings to be made definite and certain by 
amendment.” Allen v. &. R., 120 N. C., at p. 550; Bristol v. RR. £., 
175 N. C., 509; Barbee v. Davis, 187 N. C., at p. 82; Power Co. v. 
Elizabeth Coty, 188 N. C., at p. 286; Yonge v. Ins. Co., 199 N.C, 
at p. 18. 

We think a counterclaim was pleaded, but indefinite and uncertain. 
The plaintiff should have made a motion to make the pleadings more 
definite and: certain. A demurrer was not proper. The facts set forth 
by defendants constitute a counterclaim and the court below was correct 
in not granting plaintiff’s motion for voluntary nonsuit. Plaintiff will 
have the right to move in the court below to require defendants to make 
their amended answer more definite and certain. 

For the reasons given, the judgment is 

Affirmed. 





E. D. LATTA, Jr., Execuror anp TRUSTEE OF THE WILL or E. D, LATTA, 
DECEASED, v. L. L. JENKINS, TREASURER, AND BUNCOMBE COUNTY. 


(Filed 27 January, 19381.) 


1. Taxation B d—~Property held in trust. for sale and distribution of part 
of proceeds to religious institutions held not exempt from taxation. 
The mandate of the Constitution is clear and explicit that all real and 
personal property in this State shall be taxed by a uniform rule, allowing 
exemptions from taxation of Federal, State and municipal property and 
exemptions in the discretion of the Legislature in certain instances relat- 
ing to religion, schools, charitable institutions, ete., and in cases allow- 
ing interpretation, the extent of the exemptions must be strictly construed 
in favor of the right to tax, and where in construing a devise of various 
property in a city the courts have decreed that the lands be sold within 
a period of five years and fifty-five per cent of the proceeds distributed 
among several beneficiaries of the class exempted by the Legislature, the 
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property itself is not held by the beneficiaries designated, but by the 
trustee in trust for the purpose of sale and. distribution of part of the 
proceeds of the sale to them, and held: the exemption does not apply 
except to the proceeds of the sale when received by the beneficiaries in 
accordance with the decree, and the lands in the hands of the trustee are 
subject to taxation. Const., Art. V, secs. 8 and 5. 

2. Same—Doctrine of equitable. conversion will not apply to exempt prop- 
erty from taxation. 

There is no application of the doctrine of equitable conversion to the 
liability of property to taxation by the State or its political subdivisions, 
and property will not be exempted from taxation because the proceeds of 
sale thereof are to be used for religious purposes under the terms of a 
trust. 


ApprsaL by plaintiff from MacRae, Special Judge, at November 
Term, 1930, of Buncompsn. Affirmed. 

This is an action to recover of defendants a sum of money paid. by 
plaintiff, under protest, as taxes levied on property located in the city 
of Asheville, and assessed for taxation by Buncombe County for the 
year 1928. Prior to the commencement of the action, the plaintiff had 
fully complied with the provisions of section 464, chapter 80, Public 
Laws of North Carolina, 1927. C. S., 7880(189). 

Plaintiff contends that the property on which the taxes were levied 
by Buncombe County for the year 1928, was exempt from taxation 
under the provisions of section 69, chapter 71, Public Laws of North 
Carolina, 1927, C. S., 7971(67), and that for this reason the sum of 
money paid by him to the defendants, under protest, should be refunded 
to him. Defendants contend to the contrary. 

The action was heard on a statement of facts agreed. The court was 
of opinion that on these facts the property on which the taxes were 
levied by Buncombe County for the year 1928 was not exempt from 
taxation, and that plaintiff is not entitled to recover of the defendants 
in this action. 

From judgment that plaintiff recover nothing in this action, plaintiff 
appealed to the Supreme Court. 


Cansler & Cansler and Merrimon, Adams & Adams for plainttff. 
Don Young, George Pennell and Ward & Allen for defendants. 


Connor, J. Plaintiff as trustee named in the will of his father, E. D. 
Latta, deceased, is the owner of certain property located in the city of 
Asheville, Buncombe County, North Carolina, and used for business 
purposes, which, unless exempted. by the provisions of section 69, chapter 
71, Pubhe Laws 1927, of this State, was subject to taxation by Buncombe 
County for the year 1928. By virtue of the provisions of the will of 


my 
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E. D. Latta, deceased, which has been duly probated and recorded in 
Buncombe County, and of a Judgment and decree in an action pending 
in the Superior Court of Mecklenburg County, at December Term, 
1927, plaintiff holds title to said property in trust to sell the same, at 
any time within five years from the date of the judgment and decree, 
and to pay the net proceeds of said sale, as follows: 45 per cent of said 
net proceeds to the daughter of E. D. Latta, deceased, who is the 
beneficiary of a trust established by his will; and 55 per cent of said 
net proceeds to the trustees of the General Assembly of the Presby- 
terian Church in the United States and the Presbyterian Foundation, 
Ine., the Asheville Mission Hospital, and the North Carolina Orthopedic 
Hospital, who are also beneficiaries of certain trusts established by the 
will of . D. Latta, deceased. When their proportions of the proceeds 
of the sale of said property shall have been paid to them by the plain- | 
tiff, in accordance with the provisions of said judgment and decree, these 
last named beneficiaries will hold and use the same exclusively for 
religious, charitable and educational purposes, in accordance with the 
will of E. D. Latta, deceased, and the judgment and decree of the 
Superior Court of Mecklenburg County. 

Prior to the year 1928, the plaintiff listed all the property owned by 
him as trustee under the will of his father, E. D. Latta, deceased, who 
died in 1925, for taxation, and paid the taxes levied on said property by 
Buncombe County. After the rendition of the judgment and decree in 
the action pending in the Superior Court of Mecklenburg County, at 
December Term, 1927, upon the advice of counsel, plaintiff listed for 
taxation for the year 1928, only 45 per cent of the assessed value of said 
property, and declined to list 55 per cent of the said assessed value, 
contending that said 55 per cent was exempt from taxation under the 
provisions of section 69, chapter 71, Public Laws 1927, of this State, 
for that said 55 per cent of the assessed value of said property was 
held by him in trust exclusively for religious, charitable and educational 
purposes. Thereafter, the board of commissioners of Buncombe County 
caused the said 55 per cent of the assessed value of the property located 
in the eity of Asheville, and owned by the plaintiff as trustee, to be 
listed for taxation for the year 1928. Upon demand of said board of 
commissioners, and after protest, the plaintiff paid to the tax collector 
of Buncombe County, the amount levied as taxes on said 55 per cent 
of the assessed value of said property, and thereafter instituted this 
action to recover said amount. On the statement of facts agreed, filed 
in the action when the same was called for trial, the only question 
presented for decision was whether the said 55 per cent of the assessed 
value of the property owned by plaintiff and held by him as trustee 
under the will of E. D. Latta, deceased, and under the judgment and 
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decree of the Superior Court of Mecklenburg County, was exempt from 
taxation by Buncombe County for the year 1928. The answer to this 
question involves the construction of section 69, chapter 71, Public 
Laws 1927, of this State. 

By virtue of the provisions of section 3 of Article V of the Constitu- 
tion of North Carolina, all property, real and personal, in this State, is 
subject to taxation, in accordance with a uniform rule, under laws 
which the General Assembly is required by the Constitution to enact, 
without regard to its ownership, and without regard to the purposes 
for which specific property is held, unless exempted by or under the 
provisions of section 5 of said article. The provision of said section 
that property belonging to or owned by the State or municipal cor- 
porations, shall be exempt from taxation, is self-executing and requires 
no legislation to make it effective. Town of Andrews v. Clay County, 
post, 280. Under this section, the General Assembly may exempt 
property in this State held for educational, scientific, literary, chari- 
table or religious purposes. The power of exemption thus conferred on 
the General Assembly by the Constitution, to be exercised in its legisla- 
tive discretion, may be exercised to the full extent, or in part, or not at 
all, as the General Assembly may determine. The general rule estab- 
lished by the Constitution is that all property in this State is hable to 
taxation, and shall be taxed in accordance with a uniform rule. Exemp- 
tion of specific property, because of its ownership by the State or by 
municipal corporations, or because of the purposes for which it 1s held 
and used, is exceptional, The mandatory constitutional provision that 
property belonging to or owned by the State or municipal corporations 
shall be exempt from taxation, 1s in language so clear and free from 
ambiguity that ordinarily there is no room for construction as to its 
application to specific property. Southern Assembly v. Palmer, 166 
N. C., 75, 82 S. E., 18. Statutes enacted by the General Assembly ex- 
empting specific property from taxation, because of the purposes for 
which such property is held and used, are and should be construed 
strictly, when there is room for construction, against exemption and in 
favor of taxation. Trustees v. Avery County, 184 N. C., 469, 114 8. E., 
696; United Brethren v. Commissioners, 115 N. C., 489, 20 S. E., 626. 
Exemption of specific property from taxation because of the purposes 
for which it 1s held and used, is a privilege, which the General Assembly 
has the power to confer on its owner or owners, within the limitations 
of the Constitution of the State. In the absence of a clearly expressed 
intention on the part of the General Assembly to confer this privilege 
of exemption from taxation, with respect to specific property, such 
property is subject to taxation in accordance with the general rule that 
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all property in this State is liable to taxation for the purpose of sup- 
porting the government of the State or of its political subdivisions. 

The property owned by the plaintiff as trustee under the will of his 
father, E. D. Latta, deceased, during the year 1928, and held by him 
under the provisions of said will, with respect to certain trusts, made 
more specific by the terms of the judgment and decree of the Superior 
Court of Mecklenburg County, at December Term, 1927, consists of 
business property located in the city of Asheville. No part of said prop- 
erty was owned or occupied during the year 1928 by the beneficiaries 
of the trusts established by said will. Under the judgment and decree, 
these beneficiaries are entitled to certain percentages of the net proceeds 
of the sale of said property. The plaintiff is authorized and directed 
by the judgment and decree to sell said property at any time within 
five years from the date of the judgment and decree, and to pay to the 
said beneficiaries their proportionate parts of the net proceeds of said 
sale. None of said beneficiaries own or occupy said property or any 
part thereof, for religious, educational or charitable purposes. No part 
of said property was exempt from taxation under the provisions of sec- 
tion 69, chapter 71, Public Laws 1927, of this State, and there is no 
error in the judgment that plaintiff recover nothing in this action. 

The instant case is distinguishable from Bank v. Commissioners of 
Yancey County, 195 N. C., 678, 143 S. E., 252. In that case, under the 
provisions of a judgment by consent of all parties interested in the assets 
of the estate of J. W. Higgins, deceased, certain religious, educational 
and charitable institutions were the owners of an undivided half interest 
in said assets, which consisted of notes in the hands of certain persons for 
collection. It was held that said one-half interest in said notes was 
exempt from taxation under the statute. In the instant case, the title 
to all the property on which taxes were levied by Buncombe County 
for the-year 1928, was in the plaintiff, as trustee. The beneficiaries of 
the trusts had no right, title or interest in the property. They had the 
right only to certain percentages of the proceeds of the sale of the 
property, to be paid to them by the plaintiff after the sale of the 
property at any time within five years from the date of the judgment 
and decree of the Superior Court of Mecklenburg County, at December 
Term, 1927. 

The doctrine of equitable conversion has no application in the in- 
stant case. This well established doctrine cannot be invoked to affect 
the liability of property to taxation by the State or by its political sub- 
divisions. The judgment is 

Affirmed. 
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A. M. BURNS, Jr., TRUSTEE IN BANKRUPTCY OF M. RUBENSTEIN, v. WA- 
CHOVIA BANK AND TRUST COMPANY, 8S. RUBENSTEIN anp 
LAWRENCE RUBENSTEIN. 

(Filed 27 January, 1931.) 

1. Bankruptcy C c—Where creditor has no actual knowledge of insolvency 
nor of facts sufficient to put him on Inquiry, payment will not be set 
aside. 

A payment upon a debt owed by an insolvent within the four months 
period specified in the Bankruptey Act will not be declared void by the 
courts unless the ereditor receiving the payment had actual knowledge 
of the insolvency at the time, or knowledge of such facts as would have 
put a reasonable man under the circumstances upon inquiry leading to 
such knowledge of insolvency, and the fact that the bankrupt sent out 
notices of his insolvency to other creditors generally will not affect the 
validity of the payment if the one receiving the payment was in ignorance 
thereof. 

2. Same—Offset by bank of deposit against note of bankrupt is not a 
preference within meaning of Bankrupt Act. 


The offset by a bank of the deposit of a bankrupt against his note is 
not a prohibited preference within the meaning of the Bankrupt Act. 


Civin action, before Moore, J., at November Term, 1930, of Bun- 
COMBE. 

M. Rubenstein was a merchant in the city of Asheville and filed a 
voluntary petition in bankruptey on or about 10 January, 1930, and 
was duly adjudicated a bankrupt 13 January, 1930, and the plaintiff 
is the trustee in bankruptcy. 

On or about 9 April, 1929, the bankrupt borrowed $2,500 from the 
defendant Wachovia Bank and Trust Company and executed a note 
evidencing the loan. Said note was endorsed or guaranteed by the 
father and brother of the bankrupt, to wit, the defendants, S. Ruben- 
stein and Lawrence Rubenstein. On 28 May, 1929, the bankrupt paid 
$500 on said note before the maturity thereof. On 7 June the balance 
of $2,000 was renewed to 6 August. On 10 June, 1929, the bankrupt 
borrowed an additional $500 from the defendant bank, and the $500 
note and the $2,000 note were combined on 7 August, and renewed to 
6 October. When the $2,500 note fell due it was renewed to 4 Decem- 
ber. On 4 December, 1929, the bankrupt paid the sum of $124 and 
renewed the balance of $2,400 to 3 February, 1930. The bankrupt 
made the following payments on said note during December, 1929, to 
wit: 16th, $500; 20th, $700; 23d, $500. On 27 December, 1929, the 
bankrupt gave the defendant bank a check for $500, but at said time he 
did not have sufficient funds in the bank to pay said check. On 7 Janu- 
ary, 1980, the defendant bank applied the deposit of the bankrupt then 
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to his credit in the bank to said $500 check, and the guarantors of the 
bankrupt paid the balance of the indebtedness to said bank. 

The bank required a financial statement from the bankrupt at the 
time the loan was made. This statement as of 1 January, 1929, showed 
assets aggregating $48,986.13 and liabilities of $5,000, thus disclosing 
an apparent net worth of $43,896.18. The bankrupt made deposits in 
the bank from time to time in due course of business and drew checks 
from time to time against said deposit. 

There was evidence tending to show that a firm of attorneys in Ashe- 
ville had received for collection a few claims against the bankrupt 
during the month of September, 1929. There was also testimony that 
certain ereditors brought suits against the bankrupt in a court of the 
justice of the peace. In one suit summons was issued 17 December, 
1929, for the purpose of collecting $50. The other summonses were 
issued on 27 December, but the evidence shows the cases were con- 
tinued. On 24 December, the bankrupt sent out a letter to certain 
creditors disclosing his insolvent condition. 

The plaintiff, as trustee in bankruptcy, brought this suit against the 
defendant bank to recover the payments which the bankrupt had made 
to the bank npon the note hereinbefore mentioned. The suit was insti- 
tuted in the county court of Buncombe and the following issues were 
submitted to the jury: 

1. “Did the payment of $124 by check dated 4 December, 1929, on 
the note constitute a preference under the bankruptcy laws of the 
United States, as alleged in the complaint?’ 

2. “Did the payment of $500 by check dated 16 December, 1929, on 
the note constitute a preference under the bankruptcy laws of the 
United States, as alleged in the complaint?” 

3. “Did the payment of $700 by check dated 20 December, 1929, on 
the note constitute a preference under the bankruptcy laws of the United 
States, as alleged in the complaint?” | 

4. “Did the payment of $500 by check dated 23 December, 1929, on 
the note constitute a preference under the bankruptcy laws of the 
United States, as alleged in the complaint?” 

5. “Did the payment of $500 by check dated 27 December, 1929, on 
the note constitute a preference under the bankruptey laws of the 
United States, as alleged in the complaint ?” 

The jury answered the first issue “No”; the second issue “No”; the 
third issue “Yes”; the fourth issue “Yes,” and the fifth issue “Yes.” 

Thereupon judgment was entered in the county court upon the ver- 
dict, and the defendant Wachovia Bank and Trust Company appealed to 
the Superior Court upon exceptions and assignments of error based 
upon the trial in the county court. 
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The pertinent part of the judgment in the Superior Court is as 
follows: “After examining the record and hearing the argument of 
counsel the Court is of the opinion that the lower court erred in over- 
ruling defendant’s motion for judgment of nonsuit, as aforesaid, for 
that there is no evidence in the record that the defendant, at the time 
the various payments were made, as set forth in the complaint, had any 
notice of the financial condition of Rubenstein at the time the payments 
were made, or any reasonable cause to believe that he was in failing 
financial circumstances. | 

It is, therefore, ordered by the court that this cause be and it 1s 
hereby remanded to the General County Court, and the judge of said 
court is directed to enter a judgment of nonsuit in said cause and dis- 
miss said action at plaintiff’s cost, and that plaintiff pay the costs of 
this appeal.” 

From the foregoing judgment the plaintiff appealed. 


Joseph W. Little for plainteff. 
Ford, Coxe & Carter and J. A. Patla for defendant. 


Broepen, J. Did the payments made by the bankrupt upon the 
note constitute a voidable preference as contemplated and defined by the 
National Bankruptey Act? 

The pertinent elements of a voidable preference are discussed in 
Bridgers v. Trust Co., 198 N. C., 494, 152 S. E., 393. In the case at 
bar it 1s clear that the bankrupt was insolvent when the payments were 
made, and that all the payments were made within the four months 
period. Therefore, the determinative question is whether the defendant 
bank had reasonable cause to beligve at the time the payments were 
made that such payments would effect a preference. 

In the Bridgers case, supra, this Court said: “All the authorities 
concur in declaring that actual knowledge is not required, but reason- 
able cause to believe that a preference would result is sufficient to impose 
liability. Hence, a creditor receiving a payment or ‘transfer’ within 
the period of four months must exercise ordinary care to ascertain the 
facts, and, if the facts are sufficient to put him upon inquiry, he is 
chargeable with all the knowledge that such reasonable inquiry would 
have disclosed.” The phrase “reasonable cause to believe” has been 
discussed and apphed by many courts and textwriters. Manifestly, 
there is no hard and fast rule or inflexible standard known to the law 
by which the phrase may be applied with certainty and precision to a 
given state of facts. For this reason each case 1s viewed and inter- 
preted in the light of the surrounding circumstances. Mr. Justice 
Bradley, in Grant v. Bank, 97 U.S., 80, 24 Law Ed., 971, wrote: “Hun- 
dreds of men constantly continue to make payments up to the very eve 
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of their failure, which it would be very unjust and disastrous to set 
aside. And yet this could be done in a large proportion of cases if mere 
grounds of suspicion of their solvency were sufficient for the purpose. 

“The debtor is often buoyed wp by the hope of being able to get through 
with his difficulties long after his case is in fact desperate; and his 
creditors, if they know anything of his embarrassments, either partici- 
pate in the same feeling, or at least are willing to think that there is a 
possibility of his succeeding. To overhaul and set aside all his trans- 
actions with his creditors, made under such circumstances, because 
there may exist some grounds of suspicion of his inability to carry him- 
self through, would make the bankrupt law an engine of oppression and 
injustice. It would, in fact, have the effect of producing bankruptcy 
In many cases where it might otherwise be avoided.” Boone v. Mer- 
chants and Farmers Bank, 285 Fed., 183 (opinion delivered by District 
Judge Henry G. Connor); Talty v. Rosenthal, 14 Fed. (2d), 239; 
Miller v. Martin, 17 Fed. (2d), 291; Everett v. Warfield Mining Co., 
37 Fed. (2nd), 328. 

The evidence does not disclose that the defendant bank received a 
copy of the letter which the bankrupt sent to certain creditors on 
24 December, nor did it have any actual knowledge or information with 
reference to the suits instituted in a court of a justice of the peace, and 
all the evidence tends to show that the bankrupt and the bank were 
dealing in the ordinary and usual course of business. Therefore, we are 
of the opinion that the trial judge ruled correctly. 

Perhaps the evidence would have been sufficient to put the bank upon 
notice at the time it applied the deposit of the bankrupt upon the 
indebtedness. However, it has been held that the right of setoff by a 
bank against an insolvent depositor is not a preference. Bank v, 
Massey, 192 U. 8., 138, 48 Law Ed., 380; U. S. v. Butterworth, 267 
U.S., 387, 69 Law Ed., 672; Hodgin v. Bank, 124 N. C., 540, 32 S. E., 
887; Coburn v. Carstarphen, 194 N. C., 368, 139 S. E., 596. 

Affirmed. 





ADA DAVIS, DEPENDENt Winow oF TOM DAVIS, DECEASED EMPLOYEE, V. 
NORTH STATE VENEER CORPORATION ann AMERICAN MUTUAL 
LIABILITY INSURANCE COMPANY. 


(Filed 27 January, 1931.) 


J. Master and Servant F b—Definition of injury ‘arising out of and in 
the course of the employment.”’ 
The course of employment within the meaning of the Workmen’s Com- 
pensation Act refers to the time, place and circumstance under which an 
accident causing the injury takes place, and an accident is received in 
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the course of employment if the employee is engaged in a duty he is 
employed and paid to perform, or which is reasonably incident thereto, 
and an accident arises “out of the employment” when there exists a 
causal connection between the two, or the accident could be reasonably 
contemplated as risk incident to or involved in the employment. 

2. Same—In this case held: injury did not arise in the course of employ- 
ment and was not compensable under the Workmen’s Compensation 
Act. 

Where a mill owner permits an employee to sleep in the mill at night, 
and there is evidence that the employee voluntarily and without orders 
assumed to go for the superintendent at his home at night after his duties 
had ceased, and was struck and killed by an automobile: Held, the injury 
was not received through an accident in the course of the employment 
within the meaning of the Workmen’s Compensation Act, and the fact 
that he punched the time clock before attempting his errand does not 
vary the result. 

3. Same—-Burden is on employee to prove that extraneous acts were 
within course of employment from custom or use. 

In order to bring extraneous acts of an employee within the course of 
his employment, as contemplated in the Workmen’s Compensation Act, 
by habit or custom, the character of proof must be clear and convincing 
as to the antiquity of the custom or use, and also of its duration and 
universality in the location where it is claimed to exist. 


Crvit action, before MacRae, Special Judge, at July Term, 1930, of 
Davipson. 

This was a proceeding before the North Carolina Industrial Commis- 
sion for compensation for the death of plaintiff’s intestate. The facts 
are clearly and accurately stated by Commissioner Dorsett, as follows: 

“Tom Davis worked on the day shift for the North State Veneer Cor- 
poration. He lived in Lexington, North Carolina, and worked in 
Thomasville, North Carolina. He usually went home over each week 
end, when his wife would cook sufficient rations for his subsistence the 
following week. Tom Davis, the deceased, as above stated, worked in 
the day time and slept on the premises of his employer at night. The 
employer knew that Tom was sleeping on the premises and did not 
object to this. Tom was permitted to sleep there for his own con- 
venience, the employer not expecting any service from Tom in exchange 
for allowing him to sleep there. 

On the evening of the accident it seems that a piece of machinery in 
the plant of the empleyer broke down about nine o’clock, and as was 
customary on the night of the breakdown none of the bosses or superin- 
tendents were present at the plant. The custom was for the superin- 
tendent to give what orders he desired followed before going home for 
the day and the night employees were expected to carry out such orders. 
When the machinery broke down the deceased, knowing where the fore- 
man lived, volunteered to go and get said foreman to repair the ma- 
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chinery since none of the employees on the job that mght knew anything 
about repairing that certain piece of machinery which had broken 
down. Tom had no orders to go for the foreman, but went voluntarily. 
The evidence is that had certain machinery not been repaired at once 
certain veneering would have been ruined. It is also in evidence that 
on two or three occasions prior to this occasion Tom Davis had gone to 
the. home of the foreman to report certain breakdowns and to show 
- other employees who had to see the foreman on business where the said 
foreman lived. It is also in evidence that for such trips Tom never 
received any remuneration. He never asked for any. On the evening 
of the fatal accident, however, it seems that Tom, before leaving the 
plant for the home of the foreman, punched the time clock and then set 
out on his journey, and while going to the home of the foreman he 
suffered an accident when an automobile driven by a hit-and-run driver 
struck him. Tom was found around midnight by the foreman to whose 
home he was going, and another gentleman. He was carried to Thgh 
Point to a hospital where he died some two or three days later.” 

Upon the foregoing facts the Commission found that the employee 
was injured “in the course of his employment” and made an award. 
The defendant appealed to the Superior Court, and the trial judge ap- 
proved the award, from which judgment the defendant appealed. 


W. O. Burgin and Walser & Walser for plaintiff. 
Manly, Hendren & Womble for defendant. 


Broepen, J. Was the death of plaintiff occasioned “by accident 
arising out of and in the course of the employment?” 

“In order that compensation may be due the injury must arise out 
of and also be received in the course of the employment—neither alone 
is enough. It is not easy . . . to give comprehensive definition of 
these words . . . an injury is received, in the course of the employ- 
ment when it comes while the workman is doing the duty which he is 
employed to perform. It ‘arises out of the employment’ when there 
is . . . a causal connection between the conditions under which the 
work is required to be done and the resulting injury. . . . If the 
injury can be seen . . . to have been contemplated by a reasonable 
person familiar with the whole situation . . . then it ‘arises out 
of the employment.’ The causative danger must be peculiar to the work 
and not common to the neighborhood.” Chief Justice Rigg in MeNicol’s 
case, 102 N, E., 697, N. C. Industrial Commission Report, 131. Similar 
definition occurs in the case of Wirta v. North Butte Mining Co., 210 
Pac., 332, 30 A. L. R., 964, in these words: “The words ‘in the course of 
an employment’ refer to the time, place, and circumstances under 
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which the accident took place, and an accident arises ‘in the eourse of 
the employment’ if it occurs while the employee is doing the duty which 
he is employed to perform.” This Court in Conrad v. Foundry Co., 
198 N. C., 723, 153 S. E., 266, adopted the following definition: “An 
accident arising ‘in the course of’? the employment is one which occurs 
while ‘the employee is doing what a man so employed may reasonably 
do within a time during which he is employed and at a place where he 
may reasonably be during that time to do that thing’ or one which 
‘occurs in the course of the employment and as the result of a risk 
involved in the employment, or incident to it, or to conditions under 
which it 1s required to be performed.’” See, also, Harden v. Furniture 
Co., 199 N. C., 733; Phifer v. Foremost Dairy, ante, 65. See, also, 
Annotation 6 A. L. R., 1247; 30 A. L. R., 972. 

The deceased employee was a laborer at the veneer plant of defendant. 
The record does not disclose the specific nature of his duties, but he 
worked on the day-shift and his day’s work came to an end at 5:34. 
The record does not disclose that he was working at the drykiln or during 
working hours charged with any duty with respect to the engine or the 
machinery in the plant. His time card showed a punch at 9:32 at 
night, indicating that the deceased employee was expecting to receive 
pay for his services in making the trip to the home of the foreman 
in order to notify him that the engine had broken down and would not 
run. There was no request made by any person in authority, or even 
by a fellow employee that the deceased should make the journey to the 
home of the foreman. At the time of his injury he was some distance 
beyond the home of the foreman. Under the facts set out in the record 
it is manifest that the injury did not occur during working time or at 
the place where the employee was assigned to work, nor did the injury 
occur in the performance of any duty incidental to the work assigned 
by the employer. Upon these facts and circumstances, we are of the 
opinion that the plaintiff is not entitled to recover. 

It is suggested in many cases that an employee should be allowed to 
recover where he was performing some act in an emergency involving 
the safety of life or limb of a fellow employee or other person about 
the premises, and even when endeavoring to protect and safeguard the 
property of the employer. Many of the emergency cases are anno- 
tated in 30 A. L. R., supra. An examination of these eases will disclose 
that emergencies have been interpreted as unforeseen events happening 
in and about the premises which threaten or menace life, limb, or de- 
struction of property. These cases cover the field of injuries resulting 
from fires, riots, explosions, drowning, shooting and other events por- 
tending immediate peril and foreboding serious injury or destruction. 
The breakdown of a piece of machinery or its failure to function could 
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not be reasonably classified as an emergency. Certainly any sort of 
machinery trouble would entail some degree of loss upon the employer. 

The claimant relies upon Grieb v. Hammerle, 118 N. E., 808, 
7 A. L. R., 1075. The Court said: “The argument is made that the 
injury did not arise out of or in the course of the servant’s employment. 
T think that is too narrow a view. If Grieb had been injured during 
working hours, it would make no difference that his service was gratul- 
tous. If the service was incidental to the employer’s business and was 
rendered at the employer’s request, it would be part of the employment 
within the meaning of this statute. Any other ruling would discourage 
helpful loyalty. . . . Pro hac vice, by force of custom or request, 
the employment is enlarged.” In the Grveb case the injured employee 
was requested by the employer to deliver certain boxes of cigars to a 
customer, and in attempting to make the delivery he fell down stairs 
and was killed. An analysis of the case will disclose that the recovery 
was based upon the request of the employer to deliver the cigars. 

In the case at bar there was no request and no evidence of custom. 
It is true that there was evidence that the deceasd employee had noti- 
fied the foreman of the brakedown on one or two previous occasions. A 
witness testified: “All I remember is him going once before, something 
like that, may be twice.” In order to impose hability by virtue of 
custom the character of proof must be clear and convincing as to the 
antiquity, duration, and universality of the usage in the locality where 
it is claimed to exist. Penland v. Ingle, 188 N. C., 457, 50 8. E., 850; 
Crown Co. v. Jones, 196 N. C., 208, 145 8. E., 5. 

Reversed. 





STATE vy. SAM BURNO, SIMON PORTEE anp LAWYER TUCKER. 
(Filed 27 January, 1931.) 


1. Criminal Law G i-——Physician qualifying as expert held competent to 
testify as to mental condition of prosecuting witness. 

It is competent for a physician who has qualified as an expert, and who 
has attended the prosecuting witness in a prosecution for assault and 
battery, to testify from his own observation as to the mental incapacity 
of the prosecuting witness to have his evidence taken by deposition at 
one time and later when the depositions were taken that the witness’ 
mind was sufficiently clear. 


2. Criminal Law G m—Evidence of defendant's guilt: held sufficient to be 
submitted to the jury. 


Testimony of the prosecuting witness that the defendant was one of 
several who had beat him, with testimony of an expert witness that the 
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prosecuting witness had sufficient mental capacity, after he had been 
beaten, to identify his assailants, is held sufficient to be submitted to the 
jury in a prosecution for assault and battery. 


8. Same——It is not necessary to prove motive in order to convict a de- 
fendant of crime. 


Where there igs positive evidence that the defendant under indictment 
for an assault actually committed the offense it is not indispensable to a 
conviction that motive be shown. 


AppraL by defendant Sam bBurno from Oglesby, J., and a jury, at 
April Term, 1930, of Ricumonp. No error. 

The above named defendants were tried on a bill of indictment charg- 
ing an assault with intent to kill one Bostick Williams. All three of 
defendants were convicted of assault with a deadly weapon and the 
defendant, Sam Burno, appealed from such conviction and the judg- 
ment of the court in which each of the defendants were sentenced to 
serve eighteen months on the county roads of Richmond County. The 
alleged assault was committed on 21 July, 1929. 

Bostick Williams testified, in part: “I know the defendants, having 
known Burno about eight years, Simon Portee eight or ten years, and 
Lawyer Tucker four or five years. Burno was living in Hamlet, but 
was running a drug store in Southern Pines. Portee and Tucker lived 
near me ln the North Yard; no one lived nearer than 400 or 500 yards 
tome . . . On Friday while I was at home about midnight the 
defendants came to my house; they broke the door open and rushed 
right in on me. They all had sticks and they began to beat me, and I 
said, ‘What is the matter; what have I done? and they did not answer, 
but each one hit me a lick apiece. JI was so unconscious I could hear 
them say something but could not understand it. They hit me as many 
as three times, and I do not know how many more. These are the 
scars on my head from the licks. I did not come to myself until some 
time Monday, and when I did I was lying across my bed with my 
clothes on. . . . J was laid up between seven and eight weeks as 
near as [ can remember.” 

Cross-examination, in part: “The defendant, Sam Burno, runs a drug 
store in Southern Pines, but he also has a store in the North Yards, 
which his wife looks after for him; Sam spends most of his time at 
Southern Pines, but comes home Saturday nights; his wife told me 
that he usually comes home on Saturday nights. There was nothing 
between me and Sam’s wife. We are good friends and that is all. 
There is nothing between me and Sam Burno. I have never given him 
any cause to dislike me. Burno hit me first. I did not hit them; I had 
nothing to hit with.” 
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It was admitted by defendant that Dr. M. A. Hatcher is an expert 
physician and surgeon. He testified: “I went to see Bostick Williams 
on the 21st or 22d of July. He was in a house on the North Yard 
section of Hamlet. Other people came to the house, but he had been 
hiving alone, I understood. He had many wounds on his head and was 
very bloody; several bruises on his body, but the worst ones were on his 
head. It is hard to tell what kind of instrument the wounds appeared 
to have been made with, but I think it was a blunt instrument. His 
eyes were bloodshot and somewhat swollen. He could not give a co- 
herent statement of how he came by those injuries. Q. When do you 
think he could give a coherent statement? (Objection by defendant; 
overruled; exception.) It was two days later that we thought he could 
tell a straight story about it. . . . I saw him three times between 
Monday and the 24th, when he made the deposition. On the 24th, I 
had been there and dressed his wounds before he made the deposition. 
The other visits were once a day. His wounds seemed to be of a serious 
nature. Q. What was your opinion at the time you visited him the 
first day or two as to whether or not he would live? (Objection by de- 
fendant; overruled; exception.) We feared for his life. J feared for 
his life, because I did not know what internal injuries he had and what 
cranial injuries. I treated him from 22 July until 9 September. Q. 
From your examination of Williams, state whether or not you have an 
opinion, satisfactory to yourself, as to whether or not he was responsible 
for what he said or did not say on Monday. (Objection.) By the 
court: Tell the state of his mind. I will not let him give his opinion as 
to his physical state. A. I believe he was responsible mentally part of 
the time, and part of the time he was not. (To the foregoing question 
and answer objection by defendant; overruled; exception.) He would 
talk at times, and other times you could get no response to questions; he 
would appear to be hazy and non compos mentis, I believe they call it.” 

B. L. Finch testified, in part: “He made a statement to us. He said 
it was about one, Sunday morning, that these three defendants broke 
his door open and came in there and hit him with a stick and that was 
all he remembered until next day or Monday. He said this was Saturday 
night about twelve or one. I have known Bostick six or seven years and 
his general reputation is good, so far as I know. . . . It was Sam 
Burno’s car the chief examined and found blood on. It was two or 
three days after this alleged assault. The spot was about as big as the 
palm of your hand. It was dried. . . . It was a Chrysler car in 
front of Sam’s house in Hamlet. . . . The blood looked like it had 
not been there very long. It was not right red, but you could tell it was 
blood. You eould not tell whether it was human or animal blood.” 

There was other corroborative evidence offered by the State. 
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The defendant denied his guilt and testified that at the time of the 
alleged assault he was at Southern Pines, and in this he was corrobo- 
rated by several witnesses. 

At the conclusion of the evidence defendant asked the court in writing 
to instruct the jury that if they found the facts to be as testified to by 
the witnesses, it would be their duty to return a verdict of not guilty 
as to Sam Burno. The court declined to do this, and the defendant 
excepted. The defendant renewed his motion to dismiss as of nonsuit 
after all of the evidence was in. The court declined to do so, and the 
defendant excepted. The defendant excepted to the following part of 
the charge of the court below: “The court further instructs you that 
motive is not a necessary element of the offense or either of the offenses 
charged in the bill under which the defendants are being tried. Inten- 
tion is a necessary element of the offense of assault with intent to kill 
and must be established beyond a reasonable doubt; that is the intent 
to kill. It may be established by acts or may be established by the cir- 
cumstances in the case.” 

The defendant duly assigned errors to the exceptions above set forth, 
and appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash. for 
the State. . 
Fred W. Bynum for defendant, Sam Burno. 


Crarxson, J. At the close of the State’s evidence and at the close 
of all the evidence, the defendant, Sam Burno, made motions to dismiss 
or for judgment of nonsuit. C. 8., 46438. The defendant at the con- 
clusion of the evidence also requested the court in writing to instruct the 
jury that if they found the facts to be as testified to by the witnesses, 
that it would be their duty to return a verdict of not guilty as to Sam 
Burno. The court below refused these motions, and in this we can see 
no error. 

The prosecuting witness testified that he had known defendant Burno 
about eight years. “Hach one hit me a lick apiece . . . Sam Burno 
hit me first. I did not hit them; I had nothing to hit with.” There is 
no conjecture or guess about this evidence. It is positive and unequivo- 
eal that defendant Burno hit him and was the first to do so. This was 
sufficient evidence to be submitted to the jury, and the probative force 
was for the jury to determine and not this Court. 

Const. of N. C., Art. IV, sec. 8, in part, is as follows: “The Supreme 
Court shall have jurisdiction to review, upon appeal, any decision of 
the courts below, upon any matter of law or legal inference.” 

In S. v. Lawrence, 196 N. C., at p. 564, is the following: “The compe- 
tency, admissibility and sufficiency of evidence is for the court to de-- 
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termine, the weight, effect and credibility is for the jury. S. v. Utley, 
supra, (126 N. C., 997); S. v. Blackwelder, 182 N. C., 899.” 8S. v. 
McLeod, 198 N. C., 649. 

The assignments of error in regard to the testimony of Dr. M. A. 
Hatcher cannot be sustained. Doctor Hatcher, an expert, was being 
examined as to Willams’ wound and the extent of his injuries. There 
appeared elsewhere in the defendant’s evidence, some evidence of con- 
tradictory statements made by the prosecuting witness about the time 
that the doctor examined him and of which he was testifying. He testi- 
fied that Williams could not give a coherent statement of how he came 
by his injuries. Thereupon, the solicitor asked the doctor, “When do 
you think he could give a coherent statement?” This was objected to, 
but the answer was admitted and exception taken. The doctor’s reply 
was, “It was two days later that he thought he could tell a straight 
story about it.” The doctor further testified that at this period Wil- 
liams was responsible, mentally, part of the time, and part of the time 
he was not. He would talk at times and other times you could get no 
response to questions. He would appear to be hazy and non compos 
mentis. This, of course, was material, and it was the kind of evidence 
that the doctor, as an expert, could give from his own investigation of 
the patient, at that time. S. v. For, 197 N. C., 478, and the cases there 
eited at p. 486. 

In 11 R. C. L., part see. 35, “Expert opinion evidence,” pp. 609-10, 
speaking to the subject: “A practicing physician, however, who has 
attended a patient, or examined him for the purpose of testifying, may 
state his opinion as to the nature of the disease or disability from which 
he was suffering, the facts which probably produced or might have pro- 
duced his condition, the physical or mental effects to be expected from a 
certain injury or disease, the probable continuance and future course of 
an existing disease or disability, and the probable or possible cause of 
death.” 

The charge as to motive is not subject to criticism in this jurisdiction. 
“Tt is never indispensable to a conviction that a motive for the com- 
mission of the crime should appear. . . . S. v. Green, 92 N. C., at 
p. 782; 8. v. Stratford, 149 N. C., 483; S. v. Wilkins, 158 N. C., 603.” 
S. v. Lawrence, 196 N.C., at p. 565. 

In the judgment below we find in law 

No error. 
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In RE ESTATE OF FANNIE A. SMITH, DECEASED. 
(Filed 27 January, 1931.) 


1. Courts A a— Superior courts are given jurisdiction of suits formerly 
within jurisdiction of courts of equity. 

Our Constitution provided one form of action for the enforcement or 
protection of private rights or the redress of private wrongs (Art. TV, 
sec, 1), and such suits theretofore pending were transferred to the courts 
acquiring jurisdiction without prejudice (Art. IV, sec. 20), and hence the 
Superior Courts have equitable jurisdiction of all equitable powers when 
not restrained by statute. 

. Clerks of Court B a-~—Clerks of court have no equitable jurisdiction 
except that plainly conferred by statute. 

The equitable jurisdiction of the Superior Courts does not extend to 
the clerks of court unless expressly given by statute, and C. 8., 4028 
et seq. giving clerks of court a limited p®wer to appoint trustees in 
eertain instances will not be extended to give them jurisdiction of any 
proceeding unless clearly within the provisions of the statutes. 

3. Trusts F a—Where one of two trustees appointed by will fails to 
qualify the other appointed trustee should execute the trust. 

Where only one of two trustees appointed by will has qualified and 
acts as such, courts of equity will not appoint another, the presumption 
being that the testator desires the trust to be administered by the trustee 
he appointed alone rather than have another appointed by the courts to 
act with him, 


AppeaL by G. Francis Smith, petitioner, from Sink, Special Judge, 
at September Term, 1930, of Guiirorp. 

This is a proceeding before the clerk of the Superior Court for the 
appointment of a trustee and for other relief. 

Fannie A. Smith died in 1928, leaving the following will: 

“First. [ nominate and appoint my son-in-law, Leonard DeMerritt, 
of Norfolk, Virginia, and my son-in-law, Ernest A. Arend, of Red Bank, 
New Jersey, executors and trustees of this my last will and testament, to 
serve without compensation and without being required to give any 
bond for the faithful performance of their duties in North Carolina or 
elsewhere; and I give my said executors and trustees full power to sell 
any or all of my real estate and personal property, at such times and 
upon such terms as they shall deem advisable. 

Second. I direct my said executors to erect a suitable monument at my 
grave and to expend the necessary sum for the perpetual care of my grave 
and my cemetery plot. 

Third. I give and bequeath to my daughter, Eugenia Smith DeMer- 
ritt, now living in Norfolk, Virginia, all of my household goods, furni- 
ture, clothing and jewelry. 
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Fourth. If my son, G. Francis Smith, is living at the time of my de- 
cease, I direct that all of my estate, except as above provided, be held 
in trust by my executors and trustees above named, and I direct that 
from the annual income of my said estate, they expend such sums as in 
their discretion they deem advisable for the support and maintenance of 
my said son, G. Francis Smith, and that the balance of the said income 
be paid annually to my other children, Eugenia Smith DeMerritt, and 
Dr. Owen Smith, of High Point, North Carolina, or to the survivor of 
them. | 

Fifth. At the death of my said son, G. Francis Smith, or at my death, 
if my said son shall not survive me, I. direct that my said estate shall 
go to my said children, Eugenia Smith DeMerritt and Dr. Owen Smith, 
or to the survivor of them.” 

In May, 1930, G. Francis Smith filed a petition before the clerk 
setting out the will, and alleging that Dr. Owen Smith had recently 
died, leaving the petitioner and Eugenia Smith DeMerritt as the sole 
beneficiaries; that the petitioner was entitled to more than his present 
allowance of $75 a month from the income of the estate; that Ernest A. 
Arend had not qualified as executor or trustee; that Leonard DeMerritt, 
who had qualified as executor and trustee, was abusing the discretion 
vested in him by the testatrix and wrongfully withholding from the pe- 
titioner a part of the income to which he was entitled. The relief sought 
was the appointment of a trustee in place of Arend, to serve jointly with 
DeMerritt, and an increased allowance. Notice was served on Leonard 
DeMerritt and he filed an answer to the petition. The clerk appointed 
the Greensboro Bank and Trust Company as cotrustee with DeMerritt, 
and upon appeal by DeMerritt Judge Sink reversed the judgment, hold- 
ing that the clerk was without authority to render judgment, and that 
the Superior Court had no jurisdiction in the cause. Judgment was 
given for the respondent and the petitioner excepted and appealed. 


Herbert S. Falk for appetlant. 
H. L. Koontz and Edwin Martenet for respondent, appellee. 


Apams, J. In her will Mrs. Smith appointed Leonard DeMerritt 
and Ernest A. Arend, her sons-in-law, executors and trustees of her 
estate, and charged them with the execution of the trust created for the 
benefit of G. Francis Smith, the petitioner. DeMerritt qualified and is 
acting in both capacities; Arend has neither qualified as executor nor 
accepted the trust. The petitioner, claiming that the amount allowed 
him by DeMerritt is insufficient for his maintenance, instituted an ew 
parte proceeding before the clerk for an increased allowance and for the 
appointment of a cotrustee. 


ko 
—~t 
He 
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The jurisdiction of equity to grant relief originates in the occasional 
inadequacy of the remedy at law; and among cases of inadequacy are 
those in which the courts of ordinary jurisdiction cannot enforce a 
right. The equities under this head include those for the performance 
of trusts. The creation of trusts and the rules by which the conduct 
of trustees 1s governed fall properly within the jurisdiction of courts of 
equity. “It is but reasonable that these courts, after having called the 
equitable title into existence, should continue to exercise over it a con- 
stant care and supervision. Equity affords this protection by appoint- 
ing and removing trustees, by superintending their discharge of the 
duties of the trust, by regulating their liability, by filling a vacancy or 
vacancies in the office of trustee, and finally, by affording the trustees, 
upon a proper application and upon proper cause shown, the advice and 
assistance of the court.” Bispham’s Principles of Equity, sec. 135. 

The Constitution of 1868 abolished the distinctions between actions at 
law and suits in equity and provided one form of action for the enforce- 
ment or protection of private rights or the redress of private wrongs. 
Art. IV, sec. 1. Actions at law and suits in equity pending when the 
Constitution went into effect were transferred to the courts having. 
jurisdiction, without prejudice by reason of the change. Art. IV, 
sec. 20. Under this provision the Superior Courts became the successors 
of the Courts of Equity, having their jurisdiction and exercising their 
equitable powers unless restrained by statute. McLarty v. Urquhart, 
153 N. C., 839; Settle v. Settle, 141 N. C., 553; Whate v. Butcher, 97 
N. C., 7; Moye v. Cogdell, 66 N. C., 403; Turner v. Lowe, ibid., 418. 

The clerk of the Superior Court is not given the jurisdiction of a 
court of equity. He is not vested with power affirmatively to administer 
an equity except where it is specially conferred by statute. Bank v. 
Leverette, 187 N. C., 748; McCauley v. McCauley, 122 N. C., 289; 
Vance v. Vance, 118 N. C., 865; Bragg v. Lyon, 93 N. C., 151. He 
may accept the resignation of executors, administrators, guardians, and 
trustees, and may appoint their successors when a special proceeding is 
brought, a final accounting had, and the clerk’s order 1s approved by the 
judge. C. S., 4023, et seg. When the sole or last surviving trustee 
named in a will or deed of trust dies, and in other specified instances, 
the clerk by proceedings in which all interested persons are parties may 
appoint a trustee to execute the trust. C.S., 2588. But these statutes 
are not applicable here. Neither of the appointees has resigned, and the 
estate is not without a trustee. If, regardless of any statutory provision, 
the clerk had inherent power in the exercise of equitable jurisdiction 
generally to appoint trustees when necessary or expedient, a very dif- 
ferent question would be presented. 


N. C.] FALL TERM, 1930. 275 





In RE ESTATE OF SMITH. 


It may be suggested that the judge could have retained the cause and 
determined the controversy after the appeal had been perfected. C. S., 
637, provides: “Whenever a civil action ‘or special proceeding begun 
before the clerk of a Superior Court is for any ground whatever sent 
to the Superior Court before the judge, the judge has jurisdiction; and 
it is his duty, upon the request of either party, to proceed to hear and 
determine all matters in controversy in such action, unless it appears to 
him that justice would be more cheaply and speedily administered by 
sending the action back to be proceeded in before the clerk, in which 
case he may do so.” 

Conceding that by virtue of this statute the Superior Court may 
retain a cause on appeal from the clerk, we are confronted with the 
question whether the record discloses facts which would warrant a decree 
in equity for the relief demanded in the petition. 

If Arend had accepted the appointment and had qualified as the tes- 
tatrix contemplated, he and DeMerritt would have held the estate as 
joint tenants; but, as he did not qualify, DeMerritt was clothed with 
authority to perform the trust. Where joint trustees are appointed any 
one of them may execute the trust in the event of the death of his co- 
trustee or cotrustees or of the refusal or inability of the cotrustee or 
cotrustees to act. It is so provided by C. 8., 1736. The principle is 
this: When the testatrix appointed DeMerritt and Arend to manage her 
estate she indicated her choice of their joint services and most probably 
the services of the survivor in preference to those of some other person 
in whose selection she could have no part. 26 R. C. L., 1276; Annota- 
tion, 130 A. S. R., 508; Cameron v. Hicks, 141 N. C., 21; Webb v. 
Borden, 145 N. C., 188. 

The result is that the appointment of a cotrustee with DeMerritt is 
not a condition necessarily precedent to a faithful execution of the trust 
created in behalf of the petitioner. For just cause a court of equity 
might remove DeMerritt; but the petitioner does not ask his removal. 
If just cause 1s shown a cotrustee may be appointed, as the petitioner 
prays; but the necessity or expediency of such appointment should be 
inquired into and determined by a suit in equity in which all persons 
having a beneficial interest are made parties and given an opportunity 
to be heard and in which the complaint or bill should fully set forth 
facts which, if established, would justify a decree for the relief sought 
by the petitioner. In both these respects the present proceeding is 
insufficient. Judgment 

Affirmed. 
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MRS. B. J. SWINSON vy. CUTTER REALTY COMPANY. 
(Filed 27 January, 1931.) 


1. Actions B d—Action to recover damage caused by permanent obstruc- 
tion to sidewalk is for nuisance and not for negligence. 
Where an action for damages is founded upon the erection of defend- 
-ant’s building over his property line upon the sidewalk of a city street 
rendering the use of the sidewalk dangerous to pedestrians taken in con- 
nection with a projecting water pipe partly over the sidewalk, the grava- 
men of the action is to recover damages arising from a nuisance created 
by the defendant and not exclusively involving the negligence of the 
defendant. 


2. Nuisance A a—Nuisance is primarily condition and not an act, and may 
involve elements of negligence, 

A nuisance may or may not involve elements of negligence and may 
exist not only by reason of a positive act, but by negligent failure to 
perform a positive duty, and primarily a nuisance is a condition and not 
an act, and a thing or act which may be lawful may be a nuisance be- 
cause of its negligent use or operation. 


3. Municipal Corporations E c—City building inspector has not authority 

to permit individual to obstruct sidewalk with permanent projection. 

A municipal corporation holds its streets for the safe use of the public, 

and its building inspector may not permit an owner -of property thereon 

to so erect a building on his own lands as to be a menace of injury to 

pedestrians or others, and by permission to the owner permit him to 
escape from the damages caused to a user of the street. 


4, Nuisance A b—Question of whether projection of building over side- 
walk is nuisance is ordinarily for jury. 

Where the owner has erected a building having a water hydrant pro- 
jecting from the wall above a sidewalk, the question as to whether this 
constitutes an actual nuisance as being a menace to pedestrians using 
the sidewalk is dependent upon surroundings or conditions under which 
it is maintained or whether against the public rights or general welfare, 
and is ordinarily a question for the determination of the jury in an 
action for damages for an injury caused thereby. 


5. Same—Testimony of whether place where projection extended over 
sidewalk was sufficiently lighted held competent. 


In an action to recover damages against the owner of a building hav- 
ing a hydrant projecting above the sidewalk nine inches, causing injury 
to a pedestrian at night, testimony as to whether the place was sufficiently 
lighted by the city is competent although the city is not a party to the 
action. 


AppeaL by defendant from Harwood, Special Judge, at September 
Special Term, 1930, of Mecxienseurc. New trial. 

The plaintiff is a resident of Mecklenburg County; the defendant is a 
corporation and the owner of a building on the southeast corner of 
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North Tryon and East Fifth streets in the city of Charlotte. In con- 
structing the building on its lot the defendant located one of the walls 
on the line dividing the lot from the street. About fifty feet from the 
corner of North Tryon Street a hydrant projects from this wall on 
East Fifth Street a distance of nine inches. It has two openings avail- 
able in case of fire to throw water by an engine to an inside sprinkler 
system, and is about forty-one inches above the surface of the sidewalk. 
The sidewalk at this place 1s five and one-half feet in width. 

The plaintiff testified that at 8:30 p.m. on 19 December, 1929, she, 
Clara Wentz, and Evelyn Wentz were walking on East Fifth Street in 
front of the defendant’s building; that the night was cold and dark; 
that cars were parked along the street and there was no light; that she 
came in contact with the projecting hydrant which, she said, “hit me 
just above the waist line on the right side.” She said she was thereby 
seriously injured, and contended that for the injury and consequent loss 
she was entitled to damages. The defendant offered no evidence. 

The jury returned the following verdict: | 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff, by her own negligence, contribute to her injury, 
as alleged in the answer? Answer: No. 

3. What damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $1,250. 

Judgment was rendered for the plaintiff and the defendant appealed 
upon reserved exceptions. 


Stancill & Davis for plaintiff. 
John M. Robinson and Hunter M. Jones for defendant. 


Apams, J. The issues and the charge of the court show that the case 
was tried upon the theory of negligence. In our opinion this exclusive 
view of the evidence does not satisfactorily present the merits of the con- 
troversy. The question of the defendant’s liability grows out of a situa- 
tion alleged to import menace and substantial injury to pedestrians on 
the sidewalk by their coming in contact with the hydrant projecting 
from a wall of the defendant’s building. This projecting pipe, it Is 
said, is an obstruction in the street. 

McQuillin observes that an illegal obstruction which interferes with 
the free use of a street as such is within the legal notion of a nuisance, 
but to constitute a nuisance there must be such an annoyance to the 
publie as to render the use of the street hazardous or to prevent its free 
and unobstructed use as a public thoroughfare. 3 Municipal Corpora- 
tions (2 ed.), sec. 982. A nuisance may or may not involve elements of 
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negligence; it may exist, not only by reason of a positive act, but by the 
negligent failure to perform a duty. White v. New Bern, 146 N. C., 
447; Alexander v. Statesville, 165 N. C., 52%. Primarily a nuisance is 
a condition, not an act, although a thing or an act which is lawful may 
be a nuisance by reason of its negligent use or operation. 

Projecting the hydrant from the wall of the building over a part of 
the sidewalk created a permanent condition. This condition and not 
the negligent operation of the hydrant is the basis of the asserted lia- 
bility, and on this point the crucial and decisive question is whether it 
is such annoyance to the public as to make the use of the sidewalk at 
that place hazardous or to prevent its free and unobstructed use. In 
Godfrey v. Power Co., 190 N. C., 24, it is said: ‘‘The foundation of legal 
liability for the creation or maintenance of a nuisance is ordinarily not 
so much the degree of care that is used as the degree of danger that 
exists even with the best of care, while the ground of eivil liability for 
negligence is injury to person or property when such injury is not the 
result of premeditation and formed intention.” 

Tt is alleged in the complaint that the defendant constructed the 
building and put the hydrant in the wall. This, we understand, is not 
denied; but on the cross-examination of the building inspector, who was 
a witness for the plaintiff, the defendant elicited evidence that it was 
the inspector’s duty to pass upon the construction of the building and 
that he did so and approved the entire structure. It is thence argued 
that the city approved the construction of the building and that no 
liability attaches to the defendant by reason of the hydrant. 

Municipal corporations hold their streets in trust for the public, and 
as a rule the right of the public to use the streets in a proper way is 
absolute and paramount. 4 McQuillin, supra, sec. 1437. “The law is 
well settled that the title either of the fee in the soil or an easement is 
vested in the municipality in trust for the use of the people as and for 
a public highway, and that it cannot without legislative authority, 
divert them from this use.” KHlizabeth City v. Banks, 150 N. C., 407. 
This accords with the general rule that in the absence of legislative au- 
thority a municipal corporation has no power to authorize a private 
individual to make a permanent use of any portion of a street for any 
private purpose that will interfere with the legitimate use of the street 
for travel, although some space is left for the public passage. 19 R. C. 
L., 782, sec. 87. The record does not disclose any legislative enactment 
authorizing the alleged obstruction, and without such authority the 
eonsent of the city, if established, would be no defense. 4 MeQuillin, 
supra, see. 1437, p. 107; S. vo. #. RB. 141 N.C. 736; Whate v. New 
Bern, supra; 25 L. R. A. (N. 8.), 405; Annotation; New York v. Rice, 
281. R. A. (N.S.), 375. 
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Again, it is said by McQuillin that an unauthorized permanent ob- 
struction of a street is necessarily a public nuisance, while a temporary 
encroachment may or may not be. Sec. 982, p. 206. A nuisance may 
be both public and private. McManus v. Rk. B., 150 N. C., 655. An act 
or thing may be a nuisance per se; or in its nature it may not be a 
nuisance, but may become so by reason of its locality and surroundings. 
The projection of the hydrant from the walls of the defendant’s build- 
ing a distance of nine inches over the sidewalk is not necessarily a 
nuisance. Whether it is a nulsance is dependent upon the surroundings 
and conditions under which it 1s maintained; and the determination of 
this question is a matter for the jury under appropriate instructions as 
to the law. 8S. v. Malpass, 189 N. C., 849; Brooks v. Mills Co., 182 
N. C., 719; Guano Co. v. Lumber Co., 168 N. C., 387; 8S. v. Edens, 
85 N. C., 522, 527; Graves v. Shattuck, 69 A. D., 5386. MeQuillin says 
the final question is whether an obstruction or encroachment upon the 
street is unreasonable and against public rights and the general wel- 
fare. Sec. 1438. It is proper to consider as relevant to the question 
evidence tending to show the width of the sidewalk, the place of the 
hydrant with respect to its height from the surface, its length, whether it 
was reasonably observable, and whether under the circumstances it was 
hazardous to the public. In the absence of statutory requirement a city 
is under no obligation to light its streets, and when the streets are other- 
wise reasonably safe neither the absence of lights nor the existence of 
defective lights is in itself negligence. White v. New Bern, supra. 
Here the city is not a defendant, but the condition of the lights at the 
time and place of the plaintiff’s injury may be considered as evidence 
on the question whether the defendant created hazardous conditions by 
encroaching upon the sidewalk and failing to give sufficient warning of 
the danger. See Ruocco v. United Advertising Corporation, 119 At., 48. 
On the other hand there is evidence that the hydrant was constructed 
in a way that was usual and customary in Charlotte and other cities. 
There are circumstances in which neither custom nor necessity will 
justify the creation of a nuisance; but when a plaintiff shows that the 
act upon which negligence is predicated was performed in the ecusto- 
mary way, the absence of neghgence may frequently be inferred. The 
principle is thus stated in Wevreter v. BR. &., 178 N. W., 887: “It is 
true that proving that something was done in the customary way does 
not necessarily prove that it was not done negligently. The usual way 
may be a negligent way. But, when the plaintiff shows that the act 
upon which negligence is predicated was performed in the customary 
way, the inference nearest at hand is that no neghgence has been 
proven, and the action must fall unless he adduces some evidence by 
way of experts or otherwise that will justify the jury in concluding that, 
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even though the act was done according to the usual custom, it was 
nevertheless negligently done, or unless it may be said that the com- 
mon experience of the ordinary juror makes him competent to deter- 
mine, without aid of evidenee, whether or not the act was negligently 
performed.” 

The evidence in this case involves elements of nuisance and negligence 
and in the instructions excepted to the merits of the whole controversy 
are not sufficiently determined by the charge or the verdict. 

New trial. 





TOWN OF ANDREWS ET aut. v. CLAY COUNTY ET AL. 
(Filed 27 January, 1931.) 


Taxation B d-—Property lawfully owned by city is exempt from taxation 
regardless of county in which property is situate. 

When. property is lawfully acquired by an incorporated town it is free 
from the burden of taxation by State or county by the express provisions 
of our State Constitution, Article -V, section 5, regardless of the purpose 
for which it is used, and. held: where a town acquires lands in another 
eounty of the State for the purpose of generating electricity thereon for 
the use of its inhabitants and others, the property is exempt from taxa- 
tion by the county in which the land is situate, and statutes that pro- 
vide that the property must be wholly for public or school purposes in 
crder to exempt it from taxation are void if in conflict with the constitu- 
tional provision to the extent of such conflict, the constitutional pro- 
vision being self-executing. 


Apprat by defendants from MacRae, Special Judge, at September- 
October Term, 1930, of Cray. Affirmed. 

This is an action to restrain and enjoin the defendants, Clay County 
and the sheriff and tax collector of said county, from collecting or at- 
tempting to: collect taxes levied by Clay County, for the years 1925, 
1926, 1927, 1928, and 1929, on property located in said county and 
owned during said years by the plaintiff, town of Andrews, on the 
ground that said property was exempt during said years from taxatron, 
under the provisions of section 5 of Article V of the Constitution of 
North Carolina. 

The town of Andrews is a municipal corporation, organized and ex- 
isting under the laws of this State, and located in Cherokee County: 

The property on which taxes were levied by the defendant, Clay 
County, for the years 1925, 1926, 1927, 1928, and 1929, consists of 205 
acres of land. The said land was owned and used by the- plaintiff during 
said years as the site of a power plant for the generation of electricity, 
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which was transmitted over wires from said power plant in Clay 
County to the town of Andrews in Cherokee County and there used by 
said town of Andrews for lighting its streets and municipal buildings, 
and for distribution among the citizens of said town, for domestic and 
commercial purposes. The revenue derived from the distribution and 
sale of electriciiy to citizens of said town was used to pay the expense 
of maintaining and operating its electric light and power plant. The 
town of Andrews purchased the land in Clay County and constructed 
its power plant thereon under the authority of an act of the General 
Assembly of this State. It paid for said land and for the construction 
of said power plant out of funds raised by the issuance and sale of its 
municipal bonds. | 

The action was heard on motion of plaintiffs for judgment on the 
facts admitted in the pleadings as above stated. This motion was 
allowed. 

From judgment declaring that the levy of taxes by the defendant, 
Clay County, for the years 1925, 1926, 1927, 1928 and 1929, on the 
property described in the complaint, was illegal and void, and restrain- 
ing and enjoining the defendants, permanently, from collecting or at- 
tempting to collect said taxes, or any part thereof, defendants appealed 
to the Supreme Court. 


Dillard & Hill for plaintiffs. 
R. L. Phillips, J. B. Gray and W. C. Wakefield for defendants. 


Connor, J. Section 5 of Article V of the Constitution of North 
Carolina, adopted by the people of this State in 1868, is as follows: 

“Property Exempt from Taxation. Property belonging to the State 
or to municipal corporations, shall be exempt from taxation. 

“The General Assembly may exempt cemeteries, and property held 
for educational, scientific, literary, charitable or religious purposes; 
also wearing apparel, arms for muster, household and kitchen furniture, 
the mechanical and agricultural implements of mechanics and farmers, 
hbraries, and scientific instruments, or any other personal property, 
to a value not exceeding three hundred dollars.” 

The Machinery Acts enacted by the General Assembly of this State, 
under which property, both real and personal, was assessed for taxation 
for the years 1925, 1926, 1927, 1928, and 1929, each, contain a section 
in words as follows: 

“The following real property and no other shall be exempted from 
taxation: 

“(1) Real property, directly or indirectly owned by the United States 
or this State, however held, and real property lawfully owned and held 
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by counties, cities, townships or school districts, used wholly and ex- 
clusively for publ or school purposes.” 

The defendants contend that under the provisions of the machinery 
acts in force during the years 1925, 1926, 1927, 1928, and 1929, the 
real property described in the complaint, although lawfully owned by 
the plaintiff, a municipal corporation, during said years, was not 
exempt from taxation by Clay County, for the reason that the said 
property was not owned and used by said municipal corporation wholly 
and exclusively for puble purposes. The plaintiffs contend that not- 
withstanding the language used in the statutes with respect to the ex- 
emption of property owned by municipal corporations from taxation, 
the said property was exempt from all taxation by the State, or by any 
of its political subdivisions, during the years 1925, 1926, 1927, 1928, 
and 1929, by the express language of section 5 of Article V of the 
Constitution of North Carolina. 

The provision in the first clause of section 5 of Article V of the 
Constitution of North Carolina, by which property belonging to or 
owned by a municipal corporation, is exempt from taxation, is self- 
executing, and by its own force, without the aid of legislation, exempts 
such property from taxation by the State or by the political sub- 
division of the State in which it is located, because of its ownership, 
and without regard to the purpose for which such property was ac- 
quired and held by the corporation. With respect to such property, 
when lawfully acquired and held by statutory authority, new or addi- 
tional conditions cannot be imposed by the General Assembly as pre- 
requisites for its exemption from taxation. 387 Cyc, p. 886. The 
language of the constitutional provision is so clear and unambiguous 
that there is no room for judicial construction. The fact that social, 
economie and political conditions in this State have undergone great 
changes since the adoption of our present Constitution, resulting in an 
enlargement of the functions of municipal corporations to meet the 
requirements of changed conditions, would not justify a construction of 
this provision which would in effect result in its amendment by the 
courts and not by the people. 

If required to adopt the construction of the sections of the machinery 
acts relied on by the defendants in the instant case, in support of their 
contention that by virtue of said sections, property belonging to or 
owned by a municipal corporation is not exempt from taxation by the 
State or by the political subdivision of the State in which such property 
is located, unless such property is held wholly and exclusively for a 
public purpose, we should hold that said section of the machinery acts, 
insofar as they have that effect, are unconstitutional and void. 
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Considerations of policy urged by defendants in support of their 
contention on this appeal can have no place in the decision of the 
question involved in this case. When the General Assembly creates a 
municipal corporation, and by statute authorizes such corporation to 
acquire and hold property located anywhere in this State, such prop- 
erty, by constitutional provision, is exempt from taxation not only by 
the State, but also by any of its political subdivisions. The quality of 
exemption attaches to such property, as soon as it 1s lawfully acquired 
and remains with such property so long as it is owned by the corpora- 
tion, without regard to the purpose for which it was acquired or was 
held. 

There is no error in the judgment in the instant case. It is 

Affirmed. 





W. J. BERRY y. ABRAHAM M. ELLIS. 
(Filed 27 January, 1981.) 


1. Process E a—Interest of mortgagee in mortgaged property is not suf- 
ficient to support attachment for purpose of acquiring jurisdiction. 
Where the mortgagor is in possession of the lands in this State the 
interest of a nonresident mortgagee therein is not subject to attachment 
levied for the purpose of having the court obtain jurisdiction. 


2. Chattel Mortgages A a — Contract will be construed as a chattel 
mortgage when in substance the agreement of the parties amounts 
thereto. 

Where the written agreement between the parties is in legal effect a 
chattel mortgage it will be so construed though upon its face it purports 
to be a lease contract. 


3. Process B f—Where attachment is void because property levied upon 
is insufficient to support writ the action will be dismissed. 


Where a nonresident defendant has had his property in this State at- 
tached for the purpose of bringing him within the jurisdiction of our 
courts, and it is made to appear that his interest in the property was 
insufficient for a valid attachment, the action will be dismissed on his 
motion made in a special appearance for that purpose, when he has not 
otherwise been legally served and he has not waived his rights. 


AppEaL by plaintiff from Harris, J., at August Term, 1930, of 
DurHam. Affirmed. 

This is an action to recover the statutory penalty for usury (C. S., 
2306), charged by defendant and paid by plaintiff on a Joan of money, 
evidenced by notes executed by plaintiff and payable to defendant, in 
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accordance with the provisions of two certain agreements in writing 
executed by both the plaintiff and the defendant. 

The defendant is a nonresident of this State. Summons in this ac- 
tion was served on defendant in the city of Philadelphia, in the State 
of Pennsylvania, in accordance with the provisions of C. S., 491. No 
summons has been served on him personally in this State, nor has he 
entered a general appearance in the action, or otherwise waived service 
of summons. 

On motion of plaintiff, a warrant of attachment commanding the 
sheriff of Durham County to attach and safely keep all the property 
of the defendant found in said county was issued in this action to the 
said sheriff on 13 February, 1930. The return of said sheriff endorsed 
thereon shows that under the said warrant of attachment, he levied on 
certain hosiery mill machinery located in Durham County, and fully 
described in said return. It is stated in the return that the defendant 
owns or claims an interest in said property. Notice of summons and 
warrant of attachment was duly published as required by statute. 
C.8., 485, 

On 14 March, 1930, the defendant, through his attorneys, entered a 
special appearance in the action, solely for the purpose of moving that 
the levy of attachment on the property described in the return of the 
sheriff of Durham County, be vacated and the action dismissed, on the 
ground: (1) that the defendant is a resident of the State of New Jersey 
and has not been personally served with summons in this action, while 
in the State of North Carolina; and (2) that defendant has no interest 
in the property located in Durham County and described in the sheriff’s 
return, which is subject to levy under a warrant of attachment. 

Upon inspection of the two agreements in writing, executed by plain- 
tiff and defendant, copies of which are attached to the complaint, as 
exhibits, the court was of opinion, and so found, that under ‘the pro- 
visions of said agreements, as properly construed, the plaintiff is a 
mortgagor and the defendant a mortgagee with respect to the property 
described in said written agreements, which is the same property as that 
levied on by the sheriff of Durham County under the warrant of 
attachment issued in this action. 

On the facts found by the court, and in accordance with its opinion 
that defendant has no interest in the property described in the sheriff's 
return to the warrant of attachment, which is subject to attachment, 
it was ordered and adjudged that the levy of attachment on said prop- 
erty be and the same was vacated, and thereupon the action was dis- 
missed. 

From this judgment, plaintiff appealed to the Supreme Court. 


Ee) 
CO 
wrt 
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W. B. Umstead and McLendon & Hedrick for plaintrff. 
Smith & Joyner and Pharr & Currie for defendant. 


Connor, J. The agreements in writing executed by the plaintiff and 
the defendant, with respect to the property described therein, which is 
the identical property on which the sheriff of Durham County has levied 
under the warrant of attachment issued in this action, although in the 
form of leases, by reason of the manifest purpose of the parties, as 
disclosed by the terms of said agreements, are in reality conditional 
sales agreements. If not so construed, the notes referred to therein are 
for rent, and not for money loaned, as contended by plaintiff. The de- 
fendant concedes that the transactions between the parties as shown by 
their agreements were not in reality leases; he contends that these 
transactions were sales of the property and that the notes are for pur- 
chase money. Both plaintiff and defendant rely, therefore, wpon the 
construction of their agreements in accordance with which it must be 
held that they are conditional sales agreements. As so construed, the 
legal effect of each of said agreements is that the title to the property 
described therein remains in the defendant, the nominal lessor, only for 
the purpose of securing the payment of the notes executed by the plain- 
tiff, the nominal lessee. It is expressly stipulated in each of said agree- 
ments, that upon the payment of said notes by the plaintiff, and of a 
relatively small sum of money in addition thereto, the title to said prop- 
erty shall vest in the plaintiff as purchaser. 

In the leading case in this State of Puffer v. Lucas, 112 N. C., 377, 
i7 S. E., 174, the principle applicable in the construction of agreements 
such as those executed by the plaintiff and the defendant, in the instant 
case, is stated as follows: “Where the transaction between the parties 
is in reality and in its legal effect, a contract of sale conditional upon 
the payment of the purchase price in successive installments, it cannot 
be modified, nor its legal effect avoided, by the fact that they speak of 
it as a lease, and call the installments rent.” 

In Hamilton v. Highlands, 144 N. C., 279, 56 S. E., 929, it is said: 
“This Court has steadily adhered to this just and equitable construction 
of such contracts.” See cases cited in the opinion. 

Both Puffer v. Lucas, supra, and Hamilton v. Highlands, supra, have 
been frequently cited and approved in subsequent decisions of this 
Court and are conclusive authorities in support of the construction of 
the agreements of the parties to this action, under which it was held 
by the court below that the title of the defendant to the property on 
which the sheriff of Durham County levied under the warrant of at- 
tachment issued in this action, is that of a mortgagee. Acceptance Corp. 
v. Mayberry, 195 N. C., 508, 142 S. E., 767, and cases cited. 
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For this reason, it must be held that the interest of the defendant in 
said property was not subject to attachment. The statement of the law 
by Prof. McIntosh, in his “North Carolina Practice and Procedure,” on 
page 934, is supported by the decisions of this Court. He says that the 
officer to whom a warrant of attachment has been issued “may levy upon 
the share of a tenant in common in personalty (Ins. Co. v. Davis, 68 
N. C., 17); or upon the equity of redemption of a mortgagor of chat- 
tels (C. S., 677); but the interest of the mortgagee in the property con- 
tained in the mortgage is not subject to levy, such interest being only 
incident to his debt, which can be reached under garnishment proceed- 
ings. Bowen v. King, 146 N. C., 385, 59 S. E., 1044.” In the latter 
case it is said: “In the absence of statutory provision, the interest of a 
mortgagee 1n personal property while the mortgagor remains in posses- 
sion, having also an interest therein, is not subject to levy by direct 
seizure, either under attachment or execution.” Freeman on Executions, 
secs. 118-184, 20 A. & E. Enc., 974. See, also, Willis v. Anderson, 
188 N. C., 479, 124 S. E., 834, and Stevens v. Turlington, 186 N. C., 
191, 119 8. E., 210. 

In the instant case, the property on which the attachment was levied 
was at the time of the levy in the possession of the plaintiff, who under 
his agreement in writing with the defendant, had the right to such 
possession as a mortgagor, and also the right, both in law and in equity, 
to redeem said property by the payment of his notes held by the defend- 
ant, and thus become the absolute owner of the property. 

The question discussed in the briefs as to whether a warrant of at- 
tachment against the property of a defendant in an action to recover 
a statutory penalty for usury may be granted, is not presented on this 
record. It has, therefore, not been considered or decided. See C. S., 
798. There is no error in the judgment, It is 

Affirmed. 





| PAGE TRUST COMPANY v. A. T. LEWIS, J. R. MCQUEEN anp W. A. 
STUART; anp PAGE TRUST COMPANY v. A. T. LEWIS, J. R. Mc- 
QUEEN, W. A. STUART anp L. T. WADDILL anp PAUL H. WADDILL, 
ExecutTors oF J. E. WADDILL, DECEASED, 


(Filed 27 January, 1981.) 


1. Bills and Notes G c—Judgment by confession discharges maker of 
note but not endorsers and sureties thereon who are not parties. 

A confessed judgment by the maker of a note merges the note in the 
judgment and operates as a discharge of the note as between the maker 
and the payee, but does not operate as a discharge of the endorsers or 
sureties on the note unless they are parties to the judgment. 


N.C] FALL TERM, 1930. 287 





Trust Co. v. LEWIS, 


2. Banks and Banking C b-——Bank official has no authority to discharge 
endorsers on note upon confession of judgment by maker. 


The vice-president, cashier, or other head official of a bank has no 
implied authority by virtue of his office to release the endorsers or sure- 
ties on a note upon the confession of judgment by the principal, 


8. Bills and Notes D b—Parol agreement to discharge endorsers held 
unenforceable. 


A parol agreement between an official of a bank that the bank would 
release the endorsers or sureties on a note upon the maker confessing 
judgment thereon is not enforceable, the agreement being in derogation 
of the written terms of the instrument. C, 8., 8104. 


4, Appeal and Error J g—Right of appellant to accounting held pre- 
served on state of record in this case. 


Where an insolvent corporation has executed to a bank its promissory 
note with endorsers thereon, and has submitted to a confession of judg- 
ment on the note for the purpose of releasing itself and its endorsers, but 
which did not have the effect of releasing the latter, if the endorsers 
have any remedy against the bank by accounting they may be presented 
through a referee appointed by the court to pass upon all claims that may 
be asserted against the corporation maker of the note. 


ADAMS, J., took no part in the decision of this case. 


Civiz action, before Barnhill, J., at March Term, 1930, of Moore. 

Two actions were instituted by the plaintiff against the defendants 
to recover upon promissory notes aggregating $25,000. The first suit 
involved a note of $5,000 executed by the defendants, A. T. Lewis, J. R. 
McQueen and W. A. Stuart. The second suit was brought by the plain- 
tiff, Page Trust Company, against A. T, Lewis, J. R. McQueen, W. A. 
Stuart, L. T. Waddill and Paul H. Waddill, executors of J. E. Waddill, 
deceased, to recover upon promissory notes, aggregating $20,000, executed 
by Jennings Company and endorsed by said individual defendants. 
These two suits were consolidated and tried together. 

The Jennings Motor Company was engaged in business in Moore 
County and held the Ford Ageney in Carthage. J. R. McQueen was 
president of the company and A. T. Lewis and W. A. Stuart were 
officers thereof. The Motor Company had executed notes to the plaintiff 
Trust Company from time to time, aggregating $20,000, and the indi- 
vidual defendants in the first suit had borrowed the sum of $5,000 for 
the use of said company and had executed and delivered as evidence of 
the indebtedness their promissory note for $5,000. 

The corporation became insolvent, and on or about 13 February, 
1928, there was a conference between the Page Trust Company and the 
Motor Company. At this conference it was agreed that the Motor Com- 
pany should confess judgment in favor of the Trust Company for the 
total amount of the indebtedness, aggregating $26,800. The confession 
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of judgment was duly entered by the clerk of the Superior Court of 
Moore County for said sum on 13 February, 1928. Thereafter execu- 
tlon was issued upon said judgment and levied upon the property of 
the corporation, and the same was advertised for sale on 1 March, 1928. 
Whereupon, certain creditors of the Motor Company instituted an action 
entitled Cheek et al. v. Jennings Motor Company, Page Trust Company 
et al., for the purpose of having a receiver appointed for said Motor 
Company. The defendants ‘fat the beginning of the trial admitted the 
endorsement of the notes set out in the complaint and admitted lability 
thereon except for the defenses set out in the answer.” The defenses 
set out in the answer were to the effect that at the conference between the 
Page Trust Company and the officers of the Motor Company, 1t was 
understood and agreed that, if the Motor Company would confess judg- 
ment for the amount of the notes in favor of the Trust Company, the 
Trust Company would relieve and release the defendants as endorsers 
upon said notes of all lability thereon. 

The following issues in the consolidated cases were submitted to the 
jury: 

1. “Was the debt for which defendants were liable as endorsers as 
set out in the complaint, paid off and discharged, as alleged in the 
answer 2” | 

2. “In what sum, if anything, are defendants indebted to the plain- 
tiff?” 

The trial judge instructed the jury to answer the first issue “No,” 
and by consent of the parties the court answered the second issue in 
the amount of indebtedness claimed by the plaintiff. 

A stipulation signed by counsel appears in the record to the effect 
that Walter E. Porter was appointed permanent receiver of the Motor 
Company; that all assets of the company were sold by said receiver 
by order of court and purchased by John Nichols for the sum of $10,010; 
that said sale has been approved by the court and the receiver ordered 
to make a deed or bill of sale for said property to the said Nichols 
upon the payment of the purchase price, and that the receiver has in 
hand subject to the further order of the court the said sum of money. 
The stipulation further shows that an order was duly made by the court 
appointing H. N. Robbins referee to pass upon all claims against the 
Motor Company. 

Judgment was entered upon the verdict and the trial judge also en- 
tered the following order: 

“There is expressly reserved from the operations of the judgment 
entered in this cause, at this term, the equity or equities, if any, of the 
defendants to an accounting by the Page Trust Company and John 
Nichols, either or both, for the value of the assets of the Jennings Motor 
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Company purchased at the receiver’s sale; and said judgment shall not 
operate as an estoppel in regard thereto; the verbiage of this paragraph 
is without prejudice to or effect upon the rights or habilities of the 
parties upon such accounting.” 

From the foregoing judgment the defendants appealed. 


U. L. Spence for plainteff. 
Hoyle & Hoyle for defendant. 


Broepen, J. 1. Does a confession of judgment by the maker of a 
promissory negotiable note release and discharge the liability of the 
endorsers of said note, who are not parties to said confession of judg- 
ment ? 

2. Is an oral agreement valid and enforceable between the vice- 
president of a bank, which holds negotiable promissory notes, executed 
by a corporation, and the endorsers of said notes, who are officers of the 
corporation, that the bank will release said endorsers from all lability 
on the notes if such endorsers will procure a confession of judgment in 
favor of the bank by the corporation? 

The law answers the first question in the negative. Bank v. Lumber 
Co., 1238 N. C., 24, 31 S. E., 348. In that case a confessed judgment 
was involved and the Court said: “Between the parties to an action 
wherein a judgment is rendered the Judgment is a merger and the note 
or instrument sued upon is extinguished; but as to sureties or endorsers 
who are not parties to the judgment, there is no merger or extinguish- 
ment of the note or instrument.” 

Likewise, the law answers the second question in the negative. Bank 
v. Lennon, 170 N. C., 10, 86S. E., 715; Bank v. West, 184 N. C., 220, 
114 8. E., 178; Manly v. Beam, 190 N. C., 659, 180 S. E., 633. C.5S., 
3104. Bank v. Clark, 198 N. C., 169, 151 S. E., 102. In the Lennon 
case, supra, the Court held that the cashier of a bank had no power to 
release the liability of a party upon a note upon the payment of a cer- 
tain sum by another party to the same instrument upon the ground 
that such an agreement was without consideration, and upon the further 
ground that the “cashier had no power or authority to make such agree- 
mentas . . . alleged, by virtue of his office and no express authority 
is shown.” Moreover, under the provisions of C. 8., 3104 a verbal re- 
nunclation is ineffective. Thus, in Manly v. Beam, supra, the Court 
said: “The note sued on in this action is a negotiable instrument; plain- 
tiff is the holder of said note; it has not been delivered up to the person 
primarily hable; a renunciation of her right to hold defendant liable 
on the note as one of the makers, in order to avail defendant, as a 
defense to an action against him on the note, must be in writing. A 
parol renunciation is not sufficient.” 
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In the case at bar the trial judge appointed a referee to pass upon 
all claims that may be asserted against the Motor Company. Hence, if 
the defendants have any right to assert against the Page Trust Com- 
pany upon an accounting, such right is fully preserved. Therefore, we 
hold that upon the record the ruling of the trial judge was correct. 

Affirmed. 


Apams, J., took no part in the decision of this case. 


J. H. McLESKEY vy. J. F. HEINLEIN. 
(Filed 27 January, 1931.) 


Deeds and Conveyances C g—Held: character of development had not 
so changed as to warrant equity to declare restrictions inoperative. 


Restrictive covenants in deeds against the use of the property for other 
than residential purposes will not be strictly enforced when the character 
of the surrounding land has been so substantially changed by the growth 
of the city as to make the enforcement of the restrictions inequitable and 
unjust, but in this case held: the facts found do not show such substan- 
tial change in the character of the neighborhood as to eall for the opera- 
tion of this equitable rule, and the restrictions are enforceable, and the 
fact that a few of the owners of lots near the plaintiff's property had 
released their rights to insist upon the observance of the restrictions and 
that the development was divided into separate subdivisions is insuffi- 
cient to change this result. 


Crivin action, before Harwood, Special Judge, at October Term, 1930, 
of Mecxrensure. 

The cause was submitted upon facts agreed, from which it appears 
that on 2 August, 1930, the plaintiff and the defendant entered into a 
certain written contract whereby the plaintiff agreed to lease to the de- 
fendant lot No. 12, Block E, of Myers Park, made 16 December, 1912, 
and recorded in Book 280, page 123. The proposed lease provided that 
the lessee should have possession and use of said lot, free and clear “of 
building restrictions and restrictions affecting the use and occupancy 
thereof for business purposes for a period of five years,” etc. The de- 
fendant agreed to lease the property, but when the plaintiff tendered the 
lease, the defendant refused to accept it upon the ground that the plain- 
tiff “‘did not have or could not convey to the defendant the unrestricted 
use and occupancy of said lot,” ete. 

The facts upon which the defendant refused to accept the lease were 
substantially as follows: 
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1. That the Stephens Company, the original owner of a large acreage 
covering the locus in quo, had subdivided the property into various’ 
blocks and lots, and thereafter conveyed said property, including the 
locus in quo, by deeds containing restrictions (a) “that the property 
shall be used for residence purposes only and shall be occupied and 
owned by people of the white race only’; (b) a number of other re- 
strictlons not pertinent to this controversy. 

Block E, of Myers Park plat, contains thirteen lots. Said lot No. 12 
fronts on the Providence Road. Upon said Providence Road business 
development has become very active, so that on the property adjoining 
the property of plaintiff a large store building, containing two grocery 
stores and one drug store over which there is a public dance hall, has 
been erected. South of the locus in guo “and for a distance of ap- 
proximately 2,500 feet a considerable portion of the property fronting 
on the Providence Road is unrestricted and has commanded a high price 
on account of the fact that all of the unrestricted portion may and part 
of it is now being used for business purposes; and on said Providence 
Road to the south of the locus in quo and a distance of approximately 
1,100 feet, there is located a miniature golf course; that to the south 
of said golf course on said Providence Road, a distance of approximately 
1,500 feet from the locus in quo, is located a large gasoline filling 
station; that to the south of the said filling station a distance of ap- 
proximately 1,600 feet from the locus im quo is located seven mercantile 
stores; that to the south of said seven stores and a distance of approx- 
imately 2,500 feet from the locus in quo on said Providence Road are 
located three grocery stores; that on said Providence Road, and ap- 
proximately 500 feet to the north of the locus in quo, is located the 
property known as the Home Place of Mac. D. Watkins, fronting ap- 
proximately 500 feet on said Providence Road, which is unrestricted.” 

The owners of lot No. 13, fronting Providence Road, and adjoining 
the locus in quo, have executed a release, releasing the lot of plaintiif 
“from any and all restrictions, restricting or limiting its use and occu- 
pancy for business purposes save that it shall be occupied and owned 
by people of the white race only.” 

The owners of lots 2, 3, 4, 5, 6, 8, and 12 in said block have released 
to the owner of lot 13 for the purpose of permitting the owner of said 
lot 13 to erect an art studio on said lot “to do any and everything neces- 
sary to the proper conduct of the business of a photographer.” 

The cause was heard and the following judgment entered : 

“This cause, coming on to be heard before his Honor, J. H. Harwood, 
judge presiding at the October Special Term, 1930, of the Superior 
Court of Mecklenburg County, and being heard upon the pleadings and 
agreed statement of facts submitted by the parties as appears in the 
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record; and the court being of the opinion and finding as matters of 
legal inference upon the facts so agreed: 

“That, on account of the growth and expansion of the city of Char- 
lotte, the extension of its business district; the establishment and opera- 
tion of business property immediately adjacent to the locus in quo 
and the property shown on said Block E, fronting on the Providence 
Road; that the owner of lot No. 13, the only other lot in said ‘sub- 
division fronting on said Providence Road, has by a proper release, re- 
leased the locus in quo of any and all conditions and restrictions limiting 
or affecting its use and occupancy for business purposes; that each block 
or subdivision in the development known as Myers Park was developed 
as a separate unit; that the Stephens Company has conveyed all the 
lots shown on said Block E, and does not own any property in close 
proximity to said Block E; that the character of the property fronting 
on the Providence Road immediately adjacent to the locus in quo and 
the subdivision known as Block E, has so changed as to make it im- 
possible to accomplish the purposes intended by the restrictive covenants 
set out in the original deeds conveying the property fronting on said 
Providence Road all as set out in the agreed facts. 

“That, by reason of the changed conditions aforesaid, it is inequitable 
and unjust, and detrimental to the market value of the property, to re- 
quire the enforcement of said restrictions and that the property of the 
plaintiff described in the complaint is no longer subject to said re- 
strictions. 

“It is, therefore, ordered, adjudged and decreed that the defendant 
specifically perform his contract with plaintiff for the lease of said 
premises and that plaintiff recover of the defendant the costs of this 
action, to be taxed by the clerk.” 

From the foregoing judgment the defendant appealed. 


J. L. DeLaney for plaintiff. 
Brock Barkley for defendant. 


Broepren, J. There is no new or novel proposition of law presented 
by the record. The sole question is whether under the agreed facts the 
case is controlled by Johnston v. Garrett, 190 N. C., 835, 180 S. E., 835, 
or Starkey v. Gardner, 194 N. C., 74, 1388 S. E., 408. This Court has 
held “that the subdivisions of Myers Park are each a separate, distinct 
and integral development.” Stephens Co. v. Homes Co., 181 N. C., 335, 
108 8S. E., 233; Johnston v. Garrett, 190 N. C., 835. 

When persons desiring to become home owners purchase property in a 
subdivision protected by certain desirable restrictive covenants, the 
security of such covenants ought not to be destroyed by slight departures 
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from the original plan, and valid restrictions appearing in all the deeds 
for lots in such subdivision should not be eliminated and wiped out be- 
cause of immaterial violations of such restrictions. One of the essential 
tests prescribed, for determining whether restrictions should be elimi- 
nated was thus expressed in Starkey v. Gardner, supra: “Wowever, it 1s 
equally true that if the character of the community has been changed 
by the expansion of a city and the spread of industry or other causes 
resulting in a substantial subversion or fundamental change in the 
essential character of the property, then, in such cases, equity will not 
rigidly enforce the restriction.” 

Therefore, the paramount question is whether the facts in the case at 
bar bring the controversy within the principle apphed in the Starkey 
case. There is no fact tending to show any violation of the restriction 
within the subdivision itself, except the fact that the owners of seven 
lots have signed releases in order to permit the owner of lot 13 to erect 
an art studio on said lot. The nature of such building does not appear. 
However, we are of the opinion that the evidence does not show such 
“substantial subversion or fundamental change in the essential character 
of the property” as to warrant the removal of the restrictions. 

Reversed. 





JULIUS HAYES vy. JUNE J. LANCASTER. 
(Filed 27 January, 1931.) 


1. Assault A a—Definition of assault and battery. 

An assault is an offer to show violence to another without striking 
him, and a battery is the carrying of the threat into effect by the inflic- 
tion of the blow, it being without the consent of the person on whom 
the offer of violence was made or who actually received the blow, the 
combination of the two being denominated assault and battery in law. 


2. Limitation of Actions C d-—Mental disability resulting from assault- 
is defense to plea of statute of limitations. 

An action is commenced upon the issuance of a summons, C. §., 404, 
and an action for assault and battery is barred upon the plea of the 
statute, C. S., 443, if not commenced within one year, but if the plaintiff 
alleges and shows that he could not sooner have brought the action 
because of his mental condition or insanity occasioned by the blow the 
defendant inflicted upon him, the time of such disability will be deducted 
from the running of the statute. C. S., 407. 


3. Appeal and Error J d: J e—Burden is on appellant to show substantial 
or prejudicial error. 
On appeal the presumption is against the appellant and the burden is 
on him to show clearly not only that error was committed in the lower 
court, but that it was substantial or prejudicial, 
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ApprEaL by defendant from Johnson, Special Judge, and a jury, at 
June Term, 1930, of Durnam. No error. 

This is an action brought by plaintiff against the defendant to re- 
cover damages for an alleged serious and deadly assault and battery, 
made by defendant on plaintiff, which occurred 8 January, 1927, in the 
restaurant of plaintiff, a negro, in Louisburg, N. C. 

The defendant, answers, and, in part, says: “When defendant and his 
friends had finished eating, defendant handed to plaintiff a $10.00 bill, 
out of which to take the charges for his services, thereupon the plaintiff 
undertook to charge the defendant $4.00 for his services in preparing 
and serving said oysters, to the three people, this was unlawful and a 
highly unreasonable charge. The price of an oyster stew in the town of 
Louisburg, having never in its history exceeded the sum of fifty cents 
per bowl, and defendant remonstrated with plaintiff for his attempt to 
so defraud and cheat him. Plaintiff then became enraged and seized 
a fork and was advancing upon this defendant with the fork drawn and 
was in the act and point of assaulting this defendant, when this defend- 
ant, acting strictly in his own defense, took up a bottle of catsup, which 
was on the table and struck the plaintiff on the head with it. This 
caused the plaintiff to desist from his attempted assault and the defend- 
ant and his friends thereupon left the restaurant and immediately 
afterwards reported the matter to an officer of the town of Louisburg.” 
The defendant also pleaded the statute of limitation: “That more than 
one year has elapsed since the cause of action set forth in the complaint 
herein accrued prior to the bringing of this action, and the said cause 
of action is therefore barred by the statute of limitations as contained in 
the Consolidated Statutes of North Carolina, and the said statute of 
limitations is hereby expressly pleaded in bar of plaintiff’s right to 
recover in any event in this action.” 

The plaintiff, in reply, says: “That if the lapse of time between the 
wrongful act done the plaintiff and the time of instituting this suit 
exceeds that period barred by the statute of limitations, that said delay 
in bringing said action by plaintiff was due to the fact that he was 
mentally incapacitated to bring a suit as the result of the injury and 
damage done him by defendant, and plaintiff respectfully states that 
defendant should not be permitted to profit by his own wrong and the 
statute of lhmitations does not apply in such cases.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Is plaintifi’s right of action barred by the statute of limitations 
as alleged in the answer? Answer: No. 

2. Did the defendant unlawfully and wrongfully assault and beat the 
plaintiff as alleged in the complaint? Answer: Yes. 
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3. If so, was such act of the defendant wilful and malicious as 
alleged in the complaint? Answer: Yes. 

4. What compensatory damages, if any, is the plaintiff entitled to 
recover of the defendant? Answer: $1,400. 

5. What sum, if any, is the plaintiff entitled to recover of the de- 
fendant as punitive damages? Answer: ........ - 

The court below rendered judgment on the verdict. The record con- 
tains 116 pages—plaintiff’s brief 17 pages and defendant’s brief 18 
pages. The defendant made numerous assignments of error and ap- 
pealed to the Supreme Court. 


f. O. Everett, Victor S. Bryant and John W. Hester for plaintiff. 
Yarborough & Yarborough for defendant. 


Crarkxson, J. An assault is defined: “An attempt or offer to beat 
another, without touching him; as if one lifts up his cane or his fist 
in a threatening manner at another; or strikes at him, but misses him.” 
3 Black. Comm., 120; 3 Steph. Comm., 469; S. v. Williams, 186 N. C., 
627. 

Battery: “Any unlawful beating, or other wrongful physical violence 
or constraint, inflicted on a human being without his consent.” 2 Bish. 
Crim. Law, sec. 71. The actual offer to use force to the injury of another 
person is assault; the use of it is battery; hence the two terms are 
commonly combined in the term “assault and battery.” 

C. S., 404: “An action is commenced as to each defendant when the 
summons is issued against him.” 

C. S., 407: “Disabilities—A person entitled to commence an action, 
except for a penalty or forfeiture, or against a sheriff or other officer 
for an escape, who is at the time the cause of action accrued, either 
(1) within the age of twenty-one years; or (2) insane, etc. May bring 
his action within the times herein limited, after the disability is re- 
moved,” ete. 

C. S., 448: “Within one year an action—(3) For libel, assault, bat- 
tery, or false imprisonment.” 

This action was brought for assault and battery a year after the occur- 
rence. Defendant pleaded (1) justification—self-defense (2) one-year 
statute of limitations. Plaintiff replied and set up insanity to repel the 
one-year statute of hmitations. Perhaps no more simple action than that 
for assault and battery can be brought in the courts and tried than the 
present one. As to the charge on the question of insanity, taking the 
contentions on this aspect, with the charge, we think it sufficient, and 
if more particularity was desired by defendant, a prayer for instrue- 
tion should have been requested. 
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The record is long, as the contest was one primarily of fact, and the 
battle was waged and fought out before the jury mainly upon the 
questions of fact. On the record the jury could have decided either 
way, but decided all the facts in the plaintiff’s favor. This is for them 
and not us. After hearing the arguments, and examining the records 
and briefs, we find on the whole record no prejudicial or reversible 
error. 

In ve Ross, 182 N. C., at p. 478, citing numerous authorities, we find 
the well settled rule in this jurisdiction, as follows: “It is now the 
settled rule of appellate courts that verdicts and judgments will not be 
set aside for harmless error, or for mere error and no more. J’o accom- 
plish this result, it must be made to appear not only that the ruling 
complained of was erroneous, but that it was material and prejudicial, 
amounting to a denial of some substantial right. Our system of appeals, 
providing for a review of the trial court on the questions of law, is 
founded upon sound public pohey and appellate courts will not en- 
courage litigation by reversing judgments for slight error, or for stated 
objections, which could not have prejudiced the rights of appellant 
in any material way. . . . Again, error will not be presumed; it 
must be affirmatively established. The appellant is required to show 
error, and he must make it appear plainly, as the presumption is against 
him.” In re Wall of Efird, 195 N. C., p. 91-2. 

“Even so the tongue is a little member, and boasteth great things. 
Behold, how great a matter a little fire kindleth.” James 3: 5. 

In the judgment of the court below, in law we find 

No error. 





JOHN D. MANGUM v. F. P. BROWN, Trapine as H. J. BROWN COMPANY. 
(Filed 27 January, 1931.) 


1. Evidence K b—Witnesses may testify from own observation as to 
mental condition of party when material to the inquiry. 

In an action to recover damages in a negligent personal injury case 
wherein the plaintiff signed a release and the controlling question is 
whether he at the time of his signing had sufiicient mental capacity to be 
bound thereby, witnesses from their own observation may testify as to 
the plaintiff’s mental condition both before and after the time of his 
signing, as evidence of his mental incapacity when he signed the release 
in question. 


2. Torts C c—Burden is on plaintiff signing release to prove mental in- 
capacity when relied on by him. | 
The burden is on the plaintiff who has signed a release to prove his 
mental ineapacity to have executed it when relied upon by him to set the 
release aside. 
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3. Trial D a—Where there is more than scintilla of evidence defendant's 
motion as of nonsuit should be denied. 


Where there is more than a scintilla of evidence to support the plain- 
tiff’s allegations the case must be submitted to the jury and defendant’s 
motion as of nonsuit will be denied, the effect of the motion being that 
of a motion to dismiss. 


4. Torts C c—Evidence of plaintiff's mental incapacity to sign release 
held sufficient to go to the jury. 


Where the plaintiff seeks to set aside his release of the defendant from 
the consequences of the latter’s negligence, evidence that before the 
injury the plaintiff's mind had been normal and that at the time of the 
trial and previously he talked and acted like a child, that his memory 
and business capacity had failed him, is sufficient to take the case to the 
jury upon the question of plaintiff's mental incapacity at the time he 
signed it. 


o. Same—Verdict establishing mental incapacity to execute release en- 
titles plaintiff to have it set aside, and undue influence becomes im- 
material. 


Where the issue as to the mental capacity of the plaintiff to execute 
a release binding upon him has been found by the jury in the plaintiff's 
favor, the answer to the issue relating to undue influence becomes im- 
material. 


Connor, J., dissents. 


AppEaL by defendant from Daniels, J., at March Term, 1930, of 
Wake. No error. 

Action for damages for personal injury. The defendant is an under- 
taker in Raleigh. In his place of business there is an elevator used in 
carrying freight between the basement and the top floor. One side of 
the elevator was not inclosed or protected by any gate, railing, or other 
guard, and between this side and the wall there is a vacant space of 
“three, four, or five feet.” In March, 1928, while the carriage was 
going from the basement to the second floor, or after it had reached the 
second floor, the plaintiff fell through the opening and suffered personal 
injuries, including a fracture of the skull. About three weeks before this 
time the defendant’s heating plant had exploded and hurled the plaintiff 
to the ceiling, and had thereby inflicted injuries which were afterwards 
found to be of a minor nature. 

After his fall from the elevator the plaintiff was taken to a hospital 
and was treated by a physician and an eye specialist. He was there 
several weeks. He contended that at first he was unconscious, later 
semiconscious a part of the time, and not mentally clear at the time 
he lett the hospital. The defendant contended that his mind was un- 
impaired. | 

On 2 October, 1928, the plaintiff signed a paper purporting to be a 
release of the defendant, his agents, and employees from all liability. 
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The defendant answered and put in issue the plaintiff’s material 
allegations, and at the trial the jury returned the following verdict: 

1. Did the plaintiff, Mangum, execute the release set out in the 
answer? Answer: Yes. 

2. Did plaintiff, Mangum, at the time he executed the release have 
sufficient mental capacity to know the nature and effect of what he 
did? Answer: No. 

3. Was the execution of said release procured by fraud or undue in- 
fluence, as alleged in the reply? Answer: Yes, by undue influence—no 
fraud. 

4. Was the plaintiff injured by negligence of defendant, as alleged 
in the complaint? Answer: Yes. 

5. Did plaintiff by his own negligence contribute to his injury, as 
alleged in the answer? Answer: No. 

6. What damages, if any, is plaintiff entitled to recover of defend- 
ant? Answer: $7,500. 

Judgment for the plaintiff, and appeal by the defendant upon excep- 
tions reserved. 


Gatling, Morris & Parker for plainttff. 
Ruark & Ruark and Carroll W. Weathers for defendant. 


ApaMs, J. The questions raised by the appeal as set forth in the 
appellant’s brief (Rule 2714) involve the competency of evidence tend- 
ing to show the plaintifi’s mental condition after the execution of the 
release, and the adequacy of the evidence to support the jury’s answer 
to the second and third issues. They do not involve the fourth, fifth, 
and sixth issues. 

In his first fourteen assignments of error the appellant contends that 
the questions and answers therein excepted to are not referable to the 
time the release was executed but only to subsequent and unrelated 
periods. This is not our understanding of the record. The witnesses 
to whose testimony the exceptions were taken expressed an opinion 
based upon their observation and association with the plaintiff as to the 
condition of his mind before and after his fall from the elevator, and 
the trial court announced in the presence of the jury that this class 
of evidence was to be considered as bearing upon the plaintiffi’s mental 
condition at the time of his fall as well as the time when he signed the 
release. We see no satisfactory reason for excluding the evidence. 
These principles are elementary: (1) evidence of prior and subsequent 
mental conditions 1s admissible in ascertaining a person’s mental condi- 
tion at the precise time of the act in issue; (2) a witness who has had 
opportunity and occasion to know and observe a person whose sanity 
is impeached may depose to facts and may express an opinion, based 
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upon his knowledge and observation, as to the mental condition of such 
person; (3) while evidence of previous insanity of a temporary char- 
acter may not raise a presumption of continued insanity it may be 
considered by the jury in connection with other evidence in determining 
an issue as to a person’s mental capacity. Clary v. Clary, 24 N. C., 
78; Bost v. Bost, 87 N. C., 477; Horah v. Knox, rbid., 483; Beard v. 
Rh. R., 1438 N. C., 186; Rakestraw v. Prati, 160 N. C., 486. The court’s 
refusal to exclude the evidence to which these assignments relate is sus- 
tained upon the principle enunciated in these and similar cases. 

The fifteenth, sixteenth, and seventeenth assignments are addressed 
to the denial of the appellant’s motion to dismiss the action as in case 
of nonsuit. The plaintiff admitted the execution of the release and 
therefore had the burden of proving that the instrument was not bind- 
ing because of his mental incapacity. He offered evidence for this pur- 
pose, but the appellant contends that it is not sufficient in any view to 
sustain or justify an affirmative answer to the second issue. 

In effect the appellant’s motion for nonsuit was a demurrer to the 
evidence, which must be considered most favorably for the plaintiff 
and most strongly against the defendant. It is almost needless to re- 
peat the truism that where there is more than a scintilla of evidence 
tending to support the plaintiff’s contention the issue must be submitted 
to the jury. Cromwell v. Logan, 196 N. C., 588; Inge v. R. R., 192 
N. C., 522; Lindsey v. Suncrest Lumber Co., 189 N. C., 118; Standard 
Oil Co. v. Hunt, 187 N. C., 157; Gates v. Max, 125 N. C., 189. 

We have minutely examined the testimony relating to the plaintiff’s 
mental capacity before and at the time of the injury and at the time 
he signed the release. We are not concerned with the question whether 
the testimony should satisfy a jury of his incapacity to execute the 
release but with the question whether there was sufficient evidence to 
warrant a finding by the jury on this point. We think there was. There 
was evidence that before the injury the plaintiff’s mind had been nor- 
mal; that at the time of the trial and previously he had become very 
much lke a child; that he frequently acted and talked as a child; that 
his memory had failed; that his capacity to transact business had be- 
come impaired; and that his mind did not seem to function. In these 
circumstances we cannot conclude as a matter of law that the matters 
involved in the second issue should have been withheld from the jury. 

The evidence of undue influence is not convincing; but if the third 
issue be disregarded, the plaintiff is entitled to judgment on the issues 
that remain. 

The remaining exceptions are formal. 

No error. 


Connor, J., dissents. 
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HAROLD A. MOORE, EmpLorer, vy. STATE OF NORTH CAROLINA, 
SELF-INSURER. 


(Filed 27 January, 1931.) 


1. Master and Servant F i—Findings of fact of Industrial Commission 
are binding on courts, but not findings or admissions of law. 

Where there is an admission contained in the report of the Industrial 
Commission passing upon the question of awarding compensation to an 
employee of the State, that the employee was in the employment of the 
State and that the accident arose out of and in the course of the employ- 
ment, these being admissions as to the law upon the facts, the courts 
will disregard them. 

2. Master and Servant F a—-A person is an employee under the act if 
engaged in work under any appointment or contract of hire. 

The State is its own insurer under the provisions of the Workmen’s 
Compensation Act, and is bound by its provisions, and where the question 
is whether the appellant is an employee thereunder it may be resolved 
in the employee’s favor in two ways: whether his employment arose 
under a contract or under a power of appointment authorized or bind- 
ing upon the State or any of its political subdivisions. 

38. Same—One appointed by county forest warden to assist in fighting 
forest fire is an employee of the State within meaning of act. 

A forest warden of a county is given statutory authority to appoint 
persons between certain ages to assist him in fighting forest fires with 
pain of penalty upon refusal, C, S., 6186, 6137, and a person so appointed 
is entitled’ to receive a small hourly compensation for the services so 
rendered, and one so appointed is an employee of the State within the 
meaning of the Workmen’s Compensation Act, and is entitled to compen- 
sation thereunder for an injury received in the course of and arising out 
of his duties imposed by such appointment. 


AprEAL by defendant from Cowper, Special Judge, at September 
Term, 1930, of Waker. 

This is a claim for compensation for loss of the plaintiff’s left eye 
caused by its being struck by a bush while he was helping to extinguish 
a forest fire. The record contains this entry: “It was admitted that 
the plaintiff was in the employment of the Department of Conservation 
and Development at the time of the injury; that the accident arose out 
of and in the course of the employment, leaving for determination only 
the one question, to wit, the amount of the average weekly wage of 
the claimant.” 

The findings of fact are as follows: 

1. At the time of the accident the claimant was acting as assistant to 
Everett Bryson, who was the duly appointed forest warden for the 
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particular district, and who had summoned the claimant in pursuance 
of the authority given him by section 6137 of the North Carolina Code. 

2. While so engaged the claimant was injured in the eye, which 
resulted in the complete loss of vision. 

3. The claimant was engaged as assistant, under summons, of the 
forest warden, in the extinguishment of the forest fire for the period of 
five hours, for which he received compensation at the rate of 20 cents 
per hour. 

4. The average weekly wage of the claimant in his civil vocation 
exceeded $30 per week. 

5. It is impracticable to compute the average weekly wage of this 
claimant in accordance with the general rule of subsection (e), sec- 
tion 2, and that the application of said rule to the instant case would be 
unfair to the claimant on account of the exceptional circumstances of 
his employment.” 

The Industrial Commission awarded the plaintiff compensation in 
the sum of eighteen dollars a week for one hundred weeks, and all 
medical and hospital bills, including an artificial eye, as provided by 
section 25 of the Workmen’s Compensation Act. On appeal, the 
Superior Court affirmed the judgment of the Industrial Commission. 
The defendant excepted and appealed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
appellant. 
M.A. James for appellee. 


Apams, J. The award of the Industrial Commission is conclusive 
and binding as to all questions of fact. Workmen’s Compensation Law 
(P. L. 1929, ch. 120), sec. 60. Whether an injury by accident has 
arisen out of and in the course of a person’s employment is a mixed 
question of law and fact, and while the parties to an action or proceed- 
ing may admit or agree upon facts they cannot make admissions of 
law which will be binding upon the courts. Rawlings v. Neal, 122 
N. C., 1738; Binford v. Alston, 15 N. C., 351. Tf, therefore, the facts 
as found do not show that the plaintiff was an employee of the State as 
defined in section 2(b) or that his injury is such as is defined in 
section 2(f{), the admission on these points may be disregarded. 

The award was based upon these facts: A forest warden in Bun- 
combe County had summoned the plaintiff to assist others in subduing 
a forest fire, and the plaintiff, while thus engaged for a period of five 
hours (for which he received twenty cents an hour) suffered an injury 
to his left eye which resulted in the total loss of its vision. It is con- 
tended by the defendant that these facts do not justify the award for 
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the asserted reason that the plaintiff was not an employee of the State 
within the meaning of the Workmen’s Compensation Law. The act 
defines an “employee” as every person engaged in an employment under 
any appointment or contract of hire or apprenticeship, express or im- 
pled, oral or written, whether lawfully or unlawfully employed, but 
excludes persons whose employment is both casual and not in the course 
of the trade, business, profession, or occupation of the employer. As 
relating to those so employed by the State, the term “employee” includes 
all officers and employees of the State, except such as are elected by 
the people or by the General Assembly, or appointed by the Governor. 
The words “those so employed by the State” manifestly refer to persons 
who are “engaged in an employment under any appointment or con- 
tract of hire or apprenticeship.” With respect to political subdivisions 
of the State the term “employee” includes all officers and employees 
thereof, except such as are elected by the people or by the council or 
governing body of such political subdivision, who act in purely ad- 
ministrative capacities and are to serve for a definite term of office. 
Section 2(b). 

It will be noted that the inquiry which immediately concerns us is 
whether the plaintiff at the time of his injury was an employee of the 
State within the meaning of the law. By the terms of the statute he was 
an employee if he was “engaged in an employment under any appoint- 
ment or contract of hire.” This phrase embodies the two notions of an 
employment under an appointment and an employment under a con- 
tract of hire. Disregarding the theory of a contract of hire we must 
determine whether the plaintiff was engaged in an employment under 
an appointment made by a political subdivision of the State. 

In 1925 the duties theretofore discharged by the State Geological and 
Economic Survey were vested in the Department of Conservation and 
Development. P. L. 1925, ch. 122, sec. 22. The State Board of Con- 
servation and Development is authorized to provide for the prevention 
and control of forest fires. With the approval of this board the State 
forester, who is ex officto the State forest warden, may appoint one 
county forest warden and one or more deputy forest wardens in each 
county of the State if deemed advisable and necessary. C. S., 6133, 
6134. Everett Bryson had been appointed forest warden of Buncombe 
County and had been charged with the performance of prescribed 
duties. He had charge of measures for controlling forest fires; he was 
clothed with power to make arrests for the violation of forest laws; and 
while engaged in extinguishing forest fires he had control and direction 
of persons and apparatus. He has authority to summon any male resi- 
dent between eighteen and forty-five years to assist him; and if a person 
summoned is physically able to assist and refuses or neglects to do 
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so he is guilty of a misdemeanor. C.S., 6136, 6137. The forest warden 
may be compensated at a rate not exceeding thirty cents an hour, and 
the plaintiff was paid twenty cents an hour for the time he was actually 
engaged. 

If the fire warden had himself been injured while performing his 
duties his right to compensation would hardly be questioned. Was not 
the plaintiff equally engaged in the employment of the State? He and 
the warden were engaged in the same service—the extinguishment of 
the fire. The fact that he was serving the State by the command or ap- 
pointment of the warden does not change the nature of the service; he 
was acting in the capacity of a temporary warden by authority and 
indeed, by the mandate of the law. 18 R. C. L., 577. 

The question has been considered in other jurisdictions. In West 
Salem v. Industrial Commassion, 162 Wis., 57, William Voeck was 
called by the village marshal to assist an officer who had taken into 
custody upon a justice’s warrant a man who was armed with a pistol. 
When assisting the officer Voeck was shot and killed by the prisoner. 
In holding that the deceased was entitled to an award under the Com- 
pensation Act, the Court said: “The marshal’s acts constituted in the 
law a command to Voeck to assist in the execution of the criminal law 
under the provisions of section 884, Stats. 1913, and refusal to comply 
therewith would have subjected him to the penalties of section 4488, 
Stats. 19138. By command of the village marshal Voeck was required 
to perform duties of the same kind as those of the marshal, namely, 
police duties to suppress a breach of the peace and to enforce the 
ernminal jaw. The transaction in fact conferred on Voeck the powers 
and duties of a police officer for the purposes and the exigencies of the 
occasion. From this it logically follows that Voeck was engaged with 
the marshal in performing police duties in the village at the marshal’s 
command. The duties and powers thus imposed on him under authority 
of the village marshal, by force of the statutes, constituted an appoint- 
ment of Voeck to perform police service for the village. State ex rel. 
Brown v. Appleby, 1389 Wis., 195, 120 N. W., 861; McCumber v. 
Waukesha Co., 91 Wis., 442, 65 N. W., 51; 3 Cyc., 877; 2 Ruling Case 
Law, p. 491, par. 52. The result is that Voeck acquired the status of a 
police officer of the village and was engaged in the execution of the 
criminal law at the time of his death.” 

Upon a similar state of facts the same conclusion was reached by 
the Supreme Court of California in an exhaustive opinion in which, 
concerning the death of one who was assisting an officer, it was said: 
“The service rendered by the deceased by no means excluded him from 
the definition of the term employee. That he was acting in the course 
of the business or occupation of the sheriff there is no room for ques- 
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tion, and that he was in the service of his employer by appointment by 
the sheriff, who was the county’s legally authorized officer or agent in 
such cases, is beyond cavil.” 

A similar view was expressed in Millard County v. Industrial Com- 
mission, 217 Pac. (Utah), 974. 

The principle applies to the case before us. While assisting in sub- 
duing the fire the plaintiff was engaged in an employment under appoint- 
ment by the forest warden and, as held by the Industrial Commission 
and by the Superior Court on appeal, he was an employee within the 
meaning of the Compensation Act. 

There is no exception to the method of computation. 

Judgment affirmed. 





WACHOVIA BANK AND TRUST COMPANY y. J. F. MULLIGAN 
CONSTRUCTION COMPANY EY AL. 


(Filed 27 January, 1931.) 


Principal and Surety B b-——Surety is not liable to lender of money used 
to pay laborers when lender does not obtain assignment. 

Money loaned a contractor building a State highway, evidenced by the 
contractor’s note specifying that it was to be used for the payment of 
laborers and materialmen in the construction of the road, is not included 
within the terms of the statutory surety bond of the contractor, and the 
surety is not liable therefor although the money was actually used as 
agreed in the note, uniess the lender obtains an assignment from the 
laborers and materialmen of their rights. 


AppEaL by Southern Surety Company from Harding, J., at March 
Term, 1930, of Waratvea. 

Civil action in the nature of a creditors’ bill, brought under 3 C. 8., 
3846(v), to recover from surety on contractor’s bond, moneys loaned to 
contractor for use In carrying on work of construction. 

The Surety Company lodged a motion for judgment as of nonsuit at 
the close of plaintiff’s evidence, which was overruled, and the case was, 
thereupon, tried on the following determinative issues: 

“3. Did the defendant, J. F. Mulhgan Construction Company, exe- 
cute the note to plaintiff, dated 6 April, 1928, for $2,744.38 for money 
to be used for payrolls for labor performed on road project No. 7720, 
as alleged in the complaint? Answer: Yes (by consent). 

“4, Was it stipulated in said note that said money was to be used in 
payment of payroll for labor on project No. 7720, as alleged in the 
complaint? Answer: Yes (by consent). 
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“5. Were the proceeds of said loan, if made, used by J. F. Mulligan 
Construction Company in payment for labor and material bills used or 
performed in the construction of project No. 7720? If so, what amount 4 
Answer: Yes, $2,744.38. 

“6. In what amount, if any, is defendant, Construction Company, 
indebted to the plaintiff bank? Answer: $2,744.38, with interest from 
23 September, 1928. 

“7, What amount, 1f any, is the defendant, Southern Surety Com- 
pany, indebted to the plaintiff by virtue of its surety bond to J. F. 
Mulhgan Construction Company?! Answer: $2,744.38, with interest 
from 23 September, 1928.” 

Judgment on the verdict for plaintiff, from which the defendant, 
Southern Surety Company, appeals, assigning errors. 


John L. Rendleman and Hayden Clement for plaintiff, Wachovia 
Bank and Trust Company. 

A. J, Fletcher and Ruark & Ruark for defendant, Southern Surety 
Company. 


Stacy, C. J. On 23 September, 1927, the J. F. Mulligan Construc- 
tion Company, contractor, entered into a written contract with the 
State Highway Commission to construct or improve a section of road 
in Watauga County, known as project No. 7720; and to insure com- 
pliance with the terms of said agreement, the State Highway Commis- 
sion took from the contractor, as principal, and the Southern Surety 
Company, as surety, a bond in the sum of $48,800 conditioned, among 
other things, on the faithful performance of said contract, and that the 
contractor “shall well and truly pay all and every person furnishing 
material or performing labor in and about the construction of said 
roadway.” | 

On 6 April, 1928, the contractor borrowed from the plaintiff the sum 
of $2,744.38 for use in paying laborers for work done on, or in and 
about, said roadway, and executed its note therefor in which it was 
stipulated that said funds were to be so used, and they were actually 
so employed. | 

The case, therefore, presents the question as to whether the bond in 
suit 1s broad enough to cover moneys loaned by plaintiff to the con- 
tractor for use in paying laborers for work done on, or in and about, 
said roadway, when the note executed by the contractor to the plaintiff 
shows on its face that said funds were to be so used, and they were 
actually so employed. We think not. Snelson v. Hill, 196 N. C., 494, 
146 S. E., 135; Hardaway v. Nat. Surety Co., 211 U. S., 552; United 
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States for use of Fidelity Nat. Bank v. Rundle, 107 Fed., 227, 52 
L. R, A., 505; Nat. Surety Co. v. Jackson County Bank, 20 Fed. 
(2d), 644. 

It is conceded that the authorities, just cited, are in support of the 
position that a bank furnishing money to a contractor doing public 
work, for use in paying the claims of laborers and materialmen, with- 
out taking assignments of such claims, does not come within the pro- 
tection of a statutory bond conditioned to pay all persons supplying the 
principal with labor or materials in the prosecution of his work. But 
plaintiff says the opinion in Bank v. Clark, 192 N. C., 408, 135 S. E., 
123, gives decided intimation to the contrary, when the note given by 
the contractor shows on its face that the funds so borrowed are to be 
used in the prosecution of the work. We do not so understand the 
limiting expressions contained in said opinion, which were used solely 
for the purpose of excluding a dictum on the question now presented. 

There was error in overruling the motion of the Southern Surety 
Company for Judgment as of nonsuit. 

Reversed. 





STATE vy. CHEVIS HERRING. 
(Filed 27 January, 1981.) 


1. Criminal Law G 1l-—Evidence discovered as result of confession is 
admissible although confession is incompetent. 

The fact that a confession of the defendant is incompetent because not 
voluntarily given does not render certain incriminating evidence. dis- 
covered by reason of the confession incompetent, and such evidence is 
admissible when otherwise competent. 

2. Criminal Law G f—Testimony in this case held admissible as being 
of admission by defendant. 

Testimony by a witness of a conversation between the two prisoners 
charged with murder is competent against the one whose conversatioli 
admitted certain facts tending to implicate him in the commission of the 
crime as being of an admission by him. 


ApprEaL by prisoner, Chevis Herring, from Joore, Special Judge, at 
August Term, 1930, of Sampson. 

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of one F. F. Newton. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

The prisoner appeals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Howard H. Hubbard for defendant. 


Sracy, C. J. The record discloses that on 28 June, 1930, F. F. 
Newton was brutally assaulted and robbed while on his way from 
Kerr, N. C., where he was postmaster, to his home in the country, a 
distance of approximately two and a half miles. He died the next day 
from the effects of the assault. | 

The indigations were that two persons had ambushed themselves near 
a bay and along the road traveled by the deceased. A struggle ensued. 
There were signs of a beaten down place and a trail in the grass with 
foot prints on either side, where the body of the deceased had ev1- 
dently been dragged from the road to the bay. 

As a result of an alleged confession made by the defendant, Chevis 
Herring, but which the court excluded as involuntary, the officers found 
a number of things which tallied with what the defendant had said in 
his alleged confession. Among these was the watch of the deceased 
which had been wrapped in an old envelope addressed to the defendant. 
Likewise a string used as a watch chain, ete. A piece of bloody cloth 
was also found near the scene of the struggle, which apparently had 
been torn from Chevis Herring’s shirt. This evidence was competent. 
S.v. Moore, 2 N. C., 482; S. v. Danelly, 116.8. C., 118, 107 5. E., 149, 
14 A. L.R., 1420;8R.C.L., 196;1R. 0. L., 472. 

The prisoner’s chief exception is to an alleged colloquy had between 
himself and his brother, Ernest Herring, while the two were in jail, 
awaiting trial, both being charged with the murder of F. F. Newton. 
Deputy Sheriff R. H. Holland testified that he secreted himself under 
the cell window and heard the two arguing about how the deceased was 
killed: “Chevis said, ‘Ernest, you know you made the bargain” And 
Ernest said, ‘Why did you tell a lie on me?’ And Chevis said, ‘You 
did the hitting, and I went to Kerr Station and you told me to come on 
there, and we went there, and you got behind the stump and hit the 
man, and I said, “you ain’t going to kill the old man, are you?” And 
you promised me you would not have my name in it.’ Ernest said to 
Chevis, ‘What do you want to lie on me for? You know I didn’t have 
anything to do with it.’ Chevis said, ‘You just as well tell the truth 
about it, the Lord knows.’ Ernest said, ‘You know you are just telling 
a lie on me.’ And Chevis said, ‘Lord, Lord, Lord, and whistled, and 
said, ‘You know what the bargain was.’ ” 

This colloquy, as we understand it, or at least that part of it attrib- 
utable to the present defendant, clearly indicates an admission or decla- 
ration on his part of participation in the crime. It is true, he under- 
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took to inculpate his brother with the actual killing of the deceased, 
but at no time did he purport to exculpate himself from participation 
in the homicide. Both his presence at the scene and his participation 
in the crime were conceded by the defendant in his part of the alleged 
conversation. 

The principle, therefore, upon which the prisoner relies, to wit, that 
a statement which attempts to exculpate the declarant and inculpate 
another is not admissible as against the latter (16 C. J., 657), would 
seem to be inapplicable to the evidence here offered. 

Ernest Herring denied all knowledge of the crime. He neither ad- 
mitted his own complicity nor charged his brother with participation 
therein. The alleged.statements of Chevis Herring, on the other hand, 
clearly indicated full knowledge on his part and partook of the nature 
of admissions. 16 C. J., 660. This evidence, therefore, was competent, 
and the court committed no error in admitting it as against Chevis 
Herring. 

The remaining exceptions are without substantial merit. They must 
be overruled. A careful perusal of the record leaves us with the impres- 
sion that no reversible error was committed on the trial, hence the 
verdict and judgment will be upheld. 

No error. 





STATE y. ERNEST HERRING. 
(Filed 27 January, 1931.) 


Criminal Law G f—~Testimony of alleged admission by prisoner held 
incompetent as not tending to implicate him in crime. 

Where the prisoner is on trial for murder alleged to have been com- 
mitted by him and another, testimony of a conversation between them 
in which he consistently denied the accusations of the other as to the 
commission of the crime, and containing no admission of any fact tending 
to implicate him therein, is incompetent, the conversation not containing 
any material admission by the defendant, and being distinguishable from. 
S. v. Herring, ante, 306. 


ApprEaL by prisoner, Ernest Herring, from Moore, Special Judge, at 
August Term, 1930, of Sampson. 

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of one F. F. Newton. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

The prisoner appeals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
Algernon L. Butler and Henry A. Grady, Jr., for defendant. 


Stacy, C. J. This is a companion ease to 8S. v. Chevis Herring, 
ante, 306, as both relate to the same murder, though the two defendants 
were tried separately, before different juries, and on different bills of 
indictment. 

To avoid repetition, we may say that the evidence appearing on the 
present record is sufficient to carry the case to the jury. 

Ernest Herring contends, as did Chevis Herring on his appeal, that 
the testimony of Deputy Sheriff R. H. Holland, relative to an alleged 
colloquy had between the prisoner and his brother, while the two were 
in jail awaiting trial, which the witness overheard, is incompetent as to 
him. We quote the testimony again, as it is slightly different on the 
present record from what it was on Chevis’ appeal: “Ernest said to 
Chevis, ‘What do you want to lie on me like this for? and Chevis said 
he was not telling a he. Ernest said to Chevis, ‘You know you killed 
him yourself’ And Chevis said, ‘You know I didn’t; you made the 
bargain yourself. I didn’t have anything to do with it until you made 
the bargain on Thursday afternoon, and I told you at that time that 
the old man didn’t have any money, and I had done and forgotten 
about it until you met me at the branch.’ And Ernest said, ‘You are 
lying—you are telling a he on me. Why don’t you come on and tell the 
truth? The Lord knows.’ And Ernest broke in on him again and told 
him he was telling a lie, and Chevis said, ‘Lord, Lord, Lord, and whis- 
tled. Ernest said Chevis did it and Chevis said he didn’t have anything 
to do with it, and Chevis said. ‘You told me you would not have my 
name in it if the man got you.’ ” 

There is nothing in the foregoing colloquy, as detailed by the witness, 
which partakes of the nature of an admission on the part of Ernest 
Herring that he was present, participating in the crime. It is true, he 
is alleged to have said to Chevis, “You know you killed him yourself,” 
which the State contends was born of a guilty knowledge, but, in the 
light of all that was said, we regard this a non seguitur. Throughout 
the entire colloquy, Ernest Herring continually challenged the correct- 
ness of his brother’s statements. He at no time declared his own com- 
plicity in the crime; and we think it was error to admit this evidence as 
against the present defendant. The whole conversation amounted to no 
more than an accusation by Chevis against Ernest, which the latter de- 
med. S. v. Mitchell, 49 8. C., 410, 27 S. E., 424; People v. Harrison, 
261 Ill, 517, 104 N. E., 259; 16 C. J., 659-660. 
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There are other exceptions on the present record worthy of considera- 
tion, but as they may not arise on another hearing, we shall not consider 
them now. The prisoner is entitled to a new trial, as indicated, for 
error in the admission of evidence. 

New trial. 





ARTHUR YOUNG vy. ANDREWS HARDWOOD COMPANY. 
(Filed 27 January, 1931.) 


1. False Imprisonment A c——Affidavit in this case held not to charge any 
legal offense and warrant issued thereon was void. 

An affidavit charging the prisoner with having stolen goods in his pos- 
session “which plaintiff is fully satisfied was stolen” is not sufficient to 
make out a charge of receiving stolen goods knowing them to have bee 
stolen, or of any legal offense, and a warrant issued thereon will be con- 
strued therewith, and such warrant is void. 


2. Malicious Prosecution A a—Malicious prosecution is founded upon 
valid legal process, and may not be maintained where process is void. 


Malicious prosecution is one founded upon valid legal process, main- 
tained maliciously and without probable cause, and where the plaintiff 
in his civil action for damages has been arrested under an invalid war- 
rant he may not maintain an action for malicious prosecution, his remedy 
being an action for false imprisonment. 

3. Malicious Prosecution A c—Plaintiff failed to rebut presumption of 
probable cause arising from finding of true bill and nonsuit was 
proper. 

In an action for damages for malicious prosecution the fact that the 
plaintiff was arrested upon the defendant’s affidavit before a justice of 
the peace, bound over to the Superior Court where a true bill was found, 
establishes probable cause prima facie, subject to rebuttal, and where he 
introduces no evidence in rebuttal at the trial, a judgment as of nonsuit 
is properly entered. 


Civiz action, before MacRae, Special Judge, at September Term, | 
1930, of Cray. 

The plaintiff alleged and offered evidence tending to show that he was 
a resident of Clay County, and that the defendant was a nonresident cor- 
poration engaged in the manufacture, cutting and removing of logs. In 
order to facilitate the operation of its business, the defendant main- 
tained a general store or commissary where it sold groceries, shoes, 
clothing, and general merchandise to the general public and to its own 
employees. This commissary was broken into and various articles of 
merchandise stolen therefrom. Whereupon, the defendant, by its agent, | 
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Wilhide, signed an affidavit before a justice of the peace named Moore, 
alleging that the defendant therein and two others “did unlawfully, 
wilfully and feloniously have in their possession certain goods which 
plaintiff is fully satisfied were stolen goods from said company’s com- 
missary,” etc. The plaintiff asked for a removal before some other 
justice. Accordingly the case was removed to T. C. Melton, a justice of 
the peace, who bound the plaintiff over to the Superior Court. There- 
after the grand jury found a true bill against the defendant, but the 
case was continued “for lack of witnesses” at the May Term, 1929, and 
for a like reason at the September Term, 1929. Thereafter the solicitor 
took a nol. pros. with leave. 

The plaintiff instituted this action for damages. The complaint is 
drawn solely and exclusively upon the theory of malicious prosecution. 
At the conclusion of plaintiff’s evidence the trial judge sustained a 
motion of nonsuit, from which judgment plaintiff appealed. 


W. C. Wakefield and Don Witherspoon for plaintiff. 
J.B. Gray for defendant. 


Broepen, J. (1) Was the warrant issued by the justice of the peace 
for the arrest of plaintiff void ? 

(2) Does an arrest by virtue of void process, nothing else appearing, 
support a suit for malicious prosecution ? 

The warrant and the affidavit must be construed together, and an 
inspection thereof will disclose that no crime known to the law of this 
State was charged in the affidavit. The possession of goods, “which 
plaintiff is fully satisfied were stolen goods from said company’s com- 
missary,” does not charge a criminal offense. S. v. Whitaker, 89 N. C., 
472, Cooper v. Rk. #., 165 N. C., 578, 81S. E., 761; 8. v. Shew, 194 
N. C., 690, 140 S. E., 621; S. v. Barbee, 197 N. C., 248, 148 S. E., 249. 

The second question of law involves the distinction between actions 
for false arrest or imprisonment and malicious prosecution. Corpus 
Juris, Vol. 25, p. 444, draws the distinction as follows: “Put briefly, the 
essential difference between a wrongful detention for which malicious 
prosecution will lie, and one for which false imprisonment will lie, is 
that in the former the detention is malicious but under the due forms of 
law, whereas in the latter the detention is without color of legal au- 
thority.” This Court adopted the same view of the law in Rhodes v. 
Collins, 198 N. C., 283, 150 S. E., 492. Clarkson, J., said: “False im- 
prisonment is based upon the deprivation of one’s liberty without legal 
process, while malicious prosecution is for a prosecution founded upon 
legal process, but maintained maliciously and without probable cause.” 
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The fact that the plaintiff was bound over to the Superior Court by 
a magistrate and that the grand jury thereafter returned a true bill 
establishes probable cause prima facie, although such is not conclusive. 
Bowen v. Pollard, 173 N. C., 129, 91S. E., 711. Moreover, there is no 
evidence overthrowing or tending to overthrow the legal effect of the 
finding of the grand jury. Hence the ruling of the trial judge was 
correct. 

Affirmed. 





B. A. McLEAN vy. ANDREWS HARDWOOD COMPANY anp C, C. COLE. 
(Filed 27 January, 1931.) 


1. Master and Servant E a—Federal Employers’ Liability Act applies to 
logging roads. 

The Federal Employers’ Liability Act applies to steam logging roads in 
this State. 

2, Master and Servant E b—Where employee is alter ego and his own 
negligence is sole cause of injury he may not recover under the 
act, 

The rule that in an action by an employee of a logging road the Fed- 
eral Employers’ Liability Act applies and that contributory negligence 
will be considered by the jury only in mitigation of damages will not war- 
rant a recovery where the employee was the alter ego of his principal 
and was under duty to see proper conditions surrounded the doing of the 
work, and his negligence in the discharge of this duty was the sole proxi- 
mate cause of the injury to himself. 


Apprat by defendants from Harwood, Special Judge, and a jury, at 
June Term, 1930, of Curroxrr. Reversed. 

This is an action for actionable negligence, instituted by plaintiff 
against defendants. The evidence was to the effect that plaintiff acted as 
brakeman and conductor. He testified, in part: “I have been di 
up there on that log train something jilee elght or nine years. 

I ran this logging train from Andrews to Clay County, where I was 
working at this particular time; I was not braking (all the time). I 
had been conductor. The brakeman had to go over the car the same as 
the conductor and had charge of the brake stick. I couldn’t say there is 
any difference between the brakeman and the conductor. Yes, if I was 
brakeman on that train I was conductor too. The conductor has charge 
of the train and the braking of it too—he had to do it. . . . I 
reckon, in loading the logs on the train the conductor had a right to 
inspect them and tell the loader how to place them on the cars, and 
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had a right to inspect them and tell him if they were loaded right or 
wrong. There was not anything said about the right to do that till 
we tore down one load one day, and they then told me to do that, 
we tore down a load and reloaded it. I did not put the chains on the 
car that day up there. I don’t think that when the engine had come 
back to that place where they were loading the logs that day I inspected 
them and after I inspected them and put the chains on that load of logs, 
IT never put the chains up across that car because it was getting late. 
: I suppose it was my duty as inspector to inspect that car to 
see whether the chains were on the cars properly when there was not 
another man on. When the trainmaster was with me—he was over on 
the engine—I don’t mean to tell the jury that when the trainmaster 
was there, I didn’t have to see that the cars were properly loaded. My 
duty still remained to see to the loading of the cars and see that it was 
properly loaded and chained. . . . Q. Whose business was it, or 
whose duty was it to tell the men which logs to attach to the engine 
when they would go back to get the logs? Whese duty was it to tell the 
engineer which car of logs to put in his train when he went back to get 
a load? A. Part cf the time the brakeman and part of the time the con- 
ductor. Q. Was it your duty? A. Yes. Q. Whose duty was it to look 
at the cars and see if they were properly loaded and to tell the engt- 
neer to attach his engine to them and take them off? A. I suppose me 
or Mr. Cole’s, one.” 

The plaintiff was injured by a log rolling off and hurting his hand, 
and testified how it happened: “The car was going around the curve 
and my hand was here on the log, and I was looking back. I was not 
thinking about it—if the logs rolled down they would hit my hand 
in a position like that; I knew it was a dangerous thing to do. I knew 
that logs frequently rolled off and notwithstanding that, I put my hand 
in that dangerous position where the log hit my hand.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Was the plaintiff, B. A. McLean, injured by the negligence of the 
defendant, Andrews Hardwood Company, and C. C. Cole, as alleged in 
the complaint? Answer: Yes. 

2. Did said plaintiff by his own negligence contribute to his own 
injury as alleged in the answer? Answer: Yes. 

3. What damage, if any, is plaintiff entitled to recover? Answer: 
$500.” 


Moody & Moody for plaintcff. 
M. W. Bell for defendants. 
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Crarkson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence, defendants made motions in the court below for judg- 
ment as in case of nonsuit. C. 8., 567. The motions of defendants were 
denied, and in this we think there was error. 

The evidence was to the effect that defendant, in connection with its 
mills operated a logging road. In this jurisdiction narrow-gauge log- 
ging road held “railroad,” within statute, as to employee’s contributory 
negligence. Stewart v. Blackwood Lumber Co., 193 N. C., 138. Con- 
tributory negligence is no bar to recovery, but mitigates, or diminishes, 
damages. See ©. S., 3465, 3466, 3467, 3468, 3470. 

The evidence indicates that plaintiff brakeman and conductor was an 
alter ego and the duty was placed on him to see to the proper loading 
and inspection, and the injury he complains of was caused by his non- 
performance of duty for which he is barred from recovery. 

In Christopher v. Mining Co., 196 N. C., at page 534, in speaking of 
the principle laid down in Mace v. Mineral Co., 169 N. C., 143 (Mace 
was not allowed to recover), this Court said: “In that case the foreman, 
an experienced miner, was killed in a mine by falling rock and dirt. 
The workmen in the mine were under his authority. The manner and 
method of doing the work was left to the foreman’s judgment—he 
being in charge and had to use due care to make the place to work 
safe, as he went, for those under him. As it were, under the circum- 
stances, he made his own place to work. Heaton v. Murphy Coal & 
Iron Co., 191 N. C., 835.” 

In 8 Labatt, Master and Servant (2 ed.), sec. 1260, at p. 3498, we find: 
“A superlor servant cannot recover for injuries caused by his negligence 
in respect to the issue of orders, or in the matter of supervising the use, 
disposition, or movements of that part of the plant which is under his 
control.” | 

For the reasons given, the judgment of the court below is 

Reversed. 





S. VANDERWAL vy. VANCO DAIRY COMPANY. 
(Filed 27 January, 1981.) 


1. Corporations H c—Receiver of insolvent corporation takes property 
subject to registered mortgage executed by corporation when insol- 
vent, 


A receiver of an insolvent corporation acquires and holds its preperty 
subject to the liens of mortgages executed by the corporation when in- 
solvent that have been duly registered prior to the time of his appoint- 
ment, and such mortgages are enforceable against him. 
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2. Fraudulent Conveyances A e—C. 8S., 1609, does not apply where prop- 
erty transferred does not constitute bulk of insolvent’s property. 


A chattel mortgage of an insolvent corporation, executed and regis- 
tered before the appointment of a receiver for it, will not be construed 
under the provisions of C. S., 1609, as in effect an assignment for the 
benefit of creditors in the absence of the fact that the property covered 
by the mortgage constitutes practically all of the property of the insol- 
vent. 


3. Corporations H a—Duties of receiver of insolvent corporation are not 
substantially the same as those of assignee for benefit of creditors. 


The duties of one appointed as receiver in a creditors’ bill for an 
insolvent corporation are not substantially like those of an assignee 
under a general assignment for the benefit of creditors. 


4. Estoppel C b—Seller accepting benefits may not maintain that sale was 
void for purchaser’s failure to comply with terms of original contract. 


Where the seller has accepted a chattel mortgage or conditional sales 
agreement he may not maintain that the sale was void for the failure of 
the purchaser to comply with the original terms of the contract providing 
for a cash payment on delivery. 


Civiz action, before Cranmer, J., at March Term, 1930, of New 
FIANOVER. 

The plaintiff, who is a stockholder and president of defendant com- 
pany, instituted an action on 7 July, 1927, to appoint a receiver for 
said company for the reason that the company was insolvent. There- 
after, on 25 July, 1927, a permanent receiver was appointed. On 22 
March, 1927, the Creamery Package Manufacturing Company sold to 
the defendant certain machinery. The machinery was apparently sold 
on open account, but the original order stated the terms of said sale 
to be “$341.00 on arrival, balance evidenced by four 60-day notes, each 
note bearing 6% interest.” 

On or about 1 January, 1929, the Creamery Package Manufacturing 
Company filed an interplea in the above action alleging that the Vanco 
Dairy Company was insolvent at the time of the sale of said machinery, 
and furthermore, that at the time of the sale the defendant corporation 
agreed to execute and deliver as security for the purchase price of said 
machinery a conditional sales contract or chattel mortgage, and that 
said defendant had failed to comply with said agreement. 

The evidence further disclosed that on 5 July, 1927, the defendant 
executed to the intervener, Creamery Package Manufacturing Company, 
a conditional sales agreement, in which the title and ownership of the 
machinery was vested in said Creamery Package Manufacturing Com- 
pany. This conditional sales agreement or chattel mortgage was duly 
registered on 5 July, 1927, and consequently two days before the suit 
of plaintiff was instituted. Various creditors of defendant filed answers 
to the petition of the intervener alleging that the defendant was in- 
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solvent on 5 July, 1927, when said chattel mortgage was executed and 
recorded, and that the Creamery Package Manufacturing Company 
knew of such insolvency, and hence the execution of such conditional 
sales agreement or chattel mortgage was procured for the purpose of 
defrauding the creditors of said Vanco Dairy Company. 

The cause came on for trial and the following issues were submitted 
to the jury: | 

1. Was the Vanco Dairy Company insolvent at the time of the 
execution of the conditional sales agreement as set out in the answers? 

2. Did the Creamery Package Manufacturing Company’ have knowl- 
edge of the insolvency of the Vanco Dairy Company, or reasonable 
grounds to believe it was insolvent at the time of the execution of said 
conditional sales agreement ? 

3. Is the mortgage or conditional sales contract from the Vanco Dairy 
Company to the Creamery Package Manufacturing Company valid ? 

The jury answered the first issue “Yes”; the second issue “Yes”; and 
the third issue “No.” 

From the judgment upon the verdict the intervener appealed. 


lsaac C. Wright for Creamery Package Manufacturing Company, 
entervener, 
Pace & Holmes and 8S. KH. Loftin for creditors. 


Broepen, J. Is a conditional sales agreement or chattel mortgage 
executed to secure a preéxisting debt, at a time when the maker of such 
instrument is insolvent, valid and enforceable against a receiver for the 
maker, appointed subsequent to the proper registration of the instru- 
ment ? 

It has been uniformly held that a receiver for an insolvent takes and 
holds the property of such insolvent subject to valid and enforceable 
hens existing at the time of the appointment provided such hens have 
been properly executed and recorded. Withrell v. Murphy, 154 N. C., 
82, 69 S. E., 748; Acceptance Corporation v. Mayberry, 195 N. C.,, 
508, 142 8. E., 767. In order to obviate the application of this principle 
of law, the plaintiffs assert that the transaction set out in the record 
constitutes an assignment for the benefit of creditors, and is, therefore, 
governed by C. &., 1609, et seg. This position is not tenable for the 
reason that the court has noted the legal distinction between receivership 
and assignment for benefit of creditors. The line of demarcation between 
said remedies was recognized in Mfg, Co. v. Turnage, 183 N. C., 187, 
110 8. E., 779, where it is written: “Nor is the contention sound, or 
permissible, that the office and duties of an assignee, under a general 
assignment for the benefit of creditors, and those of a receiver are even 
substantially alike.” 
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It is true that there are many decisions of this Court holding in effect 
that if an insolvent grantor executes a chattel mortgage on practically 
all of his property to secure a preéxisting debt that ordinarily such 
transaction will be treated as an assignment, but this record contains 
no facts indicating that the property covered by the chattel mortgage in 
controversy constituted practically all of the property of the insolvent. 

The cause was tried upon the theory of an assignment for the benefit 
of creditors and such theory is not maintainable under the law as 
applied to the facts appearing in the record. The law affords ample 
remedy to the creditors to attack the conditional sale or chattel mort- 
gage, but the same having been duly executed and recorded before the 
appointment of a receiver, is valid upon its face. 

The intervener insists that the property was originally sold upon con- 
dition that a cash payment be made and certain notes executed, and that 
as such conditions were not complied with, no title passed. This posi- 
tion is likewise untenable, for the reason that the creditor thereafter 
took the chattel mortgage or conditional sales agreement to secure the 
entire purchase price. 

New trial. 








ED GRAVES anp JOHN McDONALD v. ROLIN DOCKERY, 
N. W. MINTZ ann JOHN A. TATHAM, 


(Filed 27 January, 1951.) 
Logs and Logging B c—Before amendment of 1929 one hauling lumber 
to mill under contract held not entitled to lien under C. S., 24386. 
Under the provision of C, 8., 2486, prior to the amendment of 1929, 
persons who cut and log timber to a mill under a contract to do so ata 
fixed price are not entitled to a lien for such services in an action wherein 
it appears that the logs were seized on the premises of a railroad com- 
pany, this interpretation of C. §S., 2486, being strengthened by the fact 
that the amendment of 1929 included within the meaning of the statute 
those who were engaged in logging to the mill. 


Civin action, before Johnson, Special Judge, at June Term, 1930, of 
CHEROKEE, 

On or about 7 August, 1928, Ed Graves and John McDonald and 
Will Garrett made a contract with the defendants, Rolin Dockery and 
N. W. Mintz, according to the terms of which the plaintiffs “agreed 
to cut and log the timber belonging to said Dockery and Mintz on 
Anderson Branch on Wiggins Mill Creek in Graham County, at and 
for $10.00 per thousand feet. It was further agreed that if any one 
should stop logging, he forfeited to his partners any unpaid balance due 
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him.” Payments for logging were to be made by John A. Tatham upon 
monthly statements furnished by Dockery and Mintz. Thereafter Gar- 
rett withdrew from the logging operations and the plaintiffs succeeded 
to his interest. The plaintiffs proceeded with the work until about 1 
October, 1928. They allege that about said date the defendants, Dockery 
and Mintz, breached the contract by failing and refusing to pay plain- 
tiffs for work already done, and Tatham also declined to pay plaintiffs 
any further sums “for and on account of said Dockery and Mintz.” 
Plaintiffs further allege that by reason of said breach they were unable 
to go on with the work under the contract. The plaintiffs further allege 
that there were other dealings between the parties and that as a result 
of all the transactions there was due them the sum of $578.75 “for 
logging and labor.” 

On 3 December, 1928, plaintiffs filed a lien for $578.75 “on all the 
lumber cut from the lands on Wiggins Mill Creek—being about 50,000 
feet of lumber on the yard at the railroad siding at Sweet Gum.” 
Plaintiffs allege that thereafter the defendant, John A. Tatham, with 
notice of plaintiffs’ right and lien, removed or caused to be removed 
a large quantity of said lumber covered by plaintiffs’ hen, and con- 
verted the same to his own use. Answers were filed by Mintz ond Dock- 
ery and by Tatham. Thereafter, on 16 June, 1930, the Sterling Lumber 
Company filed an interplea claiming that it had purchased the lumber 
on which the lien was filed, prior to 16 September, 1928. The cause 
came on for trial and judgment was entered “that the plaintiffs are 
not entitled to a len on the property described in the complaint or 
in the lien recorded in the lien docket of Graham County,” from which 
judgment the plaintiffs appealed. 


M. W. Bell for plaintiffs. 
L. B. Prince for Sterling Lumber Company. 


Brogpren, J. The only assignment of error contained in the record is 
the ruling made by the trial judge “that plaintiffs were not entitled to 
a lien on the property described in the complaint or in the hen.” There- 
fore, the question of law arising is whether prior to chapter 69, Public 
Laws 1929, a person cutting and hauling logs to a mill can thereafter 
. acquire a lien upon the lumber by virtue of C. S., 2436. 

C. S., 2486, provides a lien upon lumber for “every person doing the 
work of cutting or sawing logs into lumber,” ete. This statute was con- 
strued in Glazener v. Lumber Co., 167 N. C., 676, 83 S. E., 696, and 
the companion case of Hogsed v. Lumber Co., 170 N. C., 529, 87 8. E., 
337. In the Hogsed case the Court said: “But we do or hank that 
under the description ‘doing the work of cutting or sawing logs into 
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lumber’ will fall those described as engaged on the train hauling logs, 
such as the engineer on the log train, the trimmerman, the dogger on 
carriage (unless this means on the saw carriage, in which case he would 
be engaged in cutting), fireman on the log train, conductor and brake- 
man on the same, and others engaged in bringing logs to the mull to be 
thereafter sawed into plank by those engaged in that service. The men 
engaged in working on the log train in any capacity, the night watch- 
man, and all connected with the repairs to the machinery, or running 
the log train or bringing in the logs, cannot be said to come within the 
description, ‘engaged in the work of cutting or sawing logs into lum- 
ber,’ as defined by us in Glazener v. Lumber Co., 167 N. C., 676.” 

While it was held in Thomas v. Merrill, 169 N. C., 623, 86S. E., 
593, that the plaintiff in that case had a lien under the statute, it is 
to be noted that the logs which were the subject of the controversy, 
were still in the possession of the plaintiff. Indeed, the dissenting 
opinions in Glazener v. Lumber Co., supra, recognized that a strict 
construction had been put upon the statute by the Court, and Hoke, J., 
dissenting, said: “To my mind, it is not the correct nor permissible con- 
struction of this statute to restrict its operation to laborers who work 
at or with the saws.” It is, therefore, obvious, that the Court intended 
to confine the benefit of the lien to those who were directly or indirectly 
engaged 1n sawing, moving, and stacking the lumber or doing acts con- 
nected with the sawing operation. 

Recognizing the narrow construction put upon the statute, the Gen- 
eral Assembly by Public Laws of 1929, chapter 69, included within the 
benefit of a lien those who were engaged in logging the mill. This 
legislative enactment constitutes strong proof of the fact that those 
who were therefore engaged in logging, did not come within the purview 
of C. S., 2436. However, this case arose before the act of 1929, and 
must be governed by the law existing at the time. 

We are therefore constrained to hold that the judgment was correct. 

No error. 





FRANK LEE, sy His Next Frrenp, T. M. LEE, v. CHEMICAL 
CONSTRUCTION COMPANY. 


(Filed 27 January, 1931.) 


Judgments L c—Plaintiff held not barred by compensation act of another 
state from bringing action for damages in this State. 

The existence of a workmen’s compensation act in another state where 

a citizen of North Carolina has been injured while engaged there, does 

not exclude him from maintaining in the courts of this State an action 
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for damages for the personal injury resulting from his employer's action- 
able negligence, it appearing that the cause was never finally adjudicated 
in the other state. 


Crviz action, before Harwood, Special Judge, at May Term, 1930, of 
Cray. 

The plaintiff, an emancipated minor, lived in Clay County, and in 
April, 1929, was employed by the defendant at Isabella in the State of 
Tennessee, On or about 3 May, 1929, the plaintiff was injured, and 
he offered evidence tending to show that his injury was caused by the 
neghgence of defendant. The State of Tennessee had enacted a statute 
known as the Workmen’s Compensation Law, and this statute was in 
full force and effect at the time of the injury. The Tennessee statute 
provided that every employer and every employee were presumed 
to have accepted the provisions of the act, and that whenever a pay- 
ment was made to a person eighteen years of age or over, the written 
receipt of such person “shall acquit the employer.” 

The plaintiff could not read or write, and on 22 May, 1929, made his 
mark to what purports to be a petition and settlement directed to “the 
court for approval of the following final settlement, and agree and 
represent to the court as follows,” ete. Upon executing the instrument 
the plaintiff received from the agent of the defendant $6.42 in full 
settlement of his injuries. The paper-writing was never referred to 
any court or compensation board or any other legal authority, and, 
therefore, was never approved. Thereafter, the plaintiff returned to his 
home in Clay County and-instituted a common-law action for damages 
in the Superior Court of Clay County on 4 July, 1929. 

The following issues were submitted to the jury: 

1. “Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint?” 

2. “Did the plaintiff sign the paper-writing or release, as alleged in 
the answer ?”’ 

3. “If so, was the execution of the paper-writing or release obtained 
by fraud and misrepresentation ?” ; 

4, “Tf so, was the plaintiff a minor at the time of the execution of 
said paper-writing or release?” 

5. “What damage, if any, is the plaintiff entitled to recover?” 

The jury answered the first issue “Yes”; the second issue “Yes”; the 
third issue “Yes”; the fourth issue “Yes”; and the fifth issue “$1,000.” 

From judgment upon the verdict the defendant appealed. 


Moody & Moody, J. B. Gray and D, Witherspoon for plaintiff. 
A. Hall Johnston for defendant. 
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Broepen, J. Was the plaintiff precluded by the Compensation Act of 
Tennessee from instituting and maintaining an action for damages in the 
courts of North Carolina? 

In Johnson v. Rk. B., 191 N. C., 75, 181 8S. E., 390, this Court held 
that the Compensation Act of Tennessee did not exclude a citizen of 
this State from maintaining in our courts an action for damages for 
personal injury resulting from actionable negligence. The Court said: 
“To hold that a citizen of this State, under such circumstances, had no 
remedy, except that provided by the Tennessee Compensation Act in 
force in the State in which he was injured, having been induced to go 
there to work in an emergency, would be a denial of any remedy in the 
courts of this State. This Court cannot so hold.” 

The record discloses that the jurisdiction of the Compensation Board 
in Tennessee was never invoked by the plaintiff, nor was his claim pre- 
sented to any sort of court or judicial tribunal. There was a blank order 
approving the final settlement, but such order was never signed. Hence 
the paper-writing signed by the plaintiff was no more than a release. 
Evidence was offered at the trial tending to show that the purported 
release was secured by means of frand, and the jury so found. There- 
fore, we hold that the trial judge ruled correctly when he held that the 
Compensation Act of Tennessee did not apply. 

No error. 





JOHN MITCHELL, CuHirr State Bank EXAMINER, AND BLUE RIDGE 
BUILDING AND LOAN ASSOCIATION, A CoRPORATION, PLAINTIFF, V. 
W. EB. SHUFORD, DrErenpDant. 


(Filed 27 January, 1931.) 


Mortgages H h—Receiver of insolvent trustee may not execute power of 
sale contained in deed of trust. 

Where a deed of trust is given to secure an indebtedness of the trustor 
the title passes to the trustee for the purpose of security, and the insol- 
vency of the trustee does not affect his duty to make a sale under the 
power of sale contained in the deed, and where the trustee becomes insol- 
vent after the right to foreclose has become fixed according to the terms 
of the deed, and a chief State Bank Examiner has been appointed, in the 
absence of statute, the said Bank Examiner may not exercise the power 
of sale, the remedy being a civil action by the holders of the notes against 
the trustor and the trustee, or proceedings to foreclose by the trustee 
under the power, or they all can agree upon a substitute trustee. 


APPEAL by defendant from MacRae, Special Judge, at December 
Term, 1930, of Buncomse. Reversed. 
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I. M. Bailey and Geo. H. Wright for plaintiffs. 
Heazel, Shuford & Hartshorn for defendant. 


Crarkson, J. The question involved in this appeal is whether or not 
John Mitchell, Chief State Bank Examiner for the Corporation Com- 
mission, as ideting agent of Central Bank and Trust Company of 
Asheville, an insolvent bank in the hands of said agent of said com- 
mission, can exercise the power of sale contained in a deed of trust to 
said bank as trustee, and make a deed to the purchaser at the sale under 
the power when such bank did not suspend operations and such ex- 
aminer for said corporation did not take possession of said bank until 
after default, whereby the power of sale in such deed of trust became 
operative and after such bank had given notice of sale as required by 
the deed of trust and by law; and can exercise the power of sale con- 
tained in a deed of trust to said bank as trustee and make a deed to the 
purchaser at a sale held under the powers contained in said deed of 
trust? We think not. 

From a careful examination of the statutes, we can find no authority, 
express or implied, for the Chief State Bank Examiner to perform the 
trust that the owner of the property placed in the Central Bank and 
Trust Company of Asheville to secure the indebtedness. It is not neces- 
sary to set forth the statutes and discuss them. Plaintiff nowhere cites 
any direct statutory authority and the inferential authority we do not 
think sufficiently persuasive to change a contract made between the 
owner of the property, the Central Bank and Trust Company, trustee, 
and the cestur que trust, the owner of the indebtedness. In the present 
controversy the property was conveyed to the Central Bank and Trust 
Company, trustee, on certain trusts and conditions and in said deed of 
trust is fully set out and contained a power of sale in words as follows: 
“But if the said parties of the first part shall make default in the pay- 
ment of the said weekly interest as aforesaid, or shall fail or refuse to 
keep the building on said premises insured as aforesaid, or shall make 
default in any of the aforesaid stipulations for the space of thirty days, 
or shall cease to be a member of said association, then, and in such event 
the debt secured by this instrument shall become instantly due and pay- 
able, and the said party of the second part shall have the right, and it 
shall be its duty when requested by the party of the third part, to imme- 
diately enter upon and take possession of the said premises hereby 
conveyed, and sell the same at public auction for cash or credit, as in 
its judgment may best subserve the purpose of this deed, first giving 
notice of sale once a week for four successive weeks In some newspaper 
published in said city of Asheville, and shall make and deliver to the 
purchaser thereof a title thereto.” 
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ft is settled by numerous authorities that the power of sale contained 
in a deed of trust is contractual. Hubanks v. Becton, 158 N. C., 231; 
Brown v. Jennings, 188 N. C., 155. All the parties to the contract are 
entitled to have the same carried out as written. 

In Stevens v. Turlington, 186 N. C., 196, we find: “In this State, 
mortgages are practically the same as at common law, with the excep- 
tion of the mortgagor’s equity of redemption and its incidents. We 
adhere to the doctrine that the legal title passes to the mortgagee, sub- 
ject to the equitable principle that this passage of the legal title is 
primarily by way of security for the debt, and that for all other pur- 
poses the mortgagor is regarded as the owner of the land.” Bank v. 
Lumber Co., 193 N. C., at p. 760. 

Speaking of trusts in general, we find in Perry on Trusts and Trus- 
tees, Vol. 1 (7 ed.), p. 32, part sec. 48: “It must be understood, how- 
ever, that corporations are the creatures of the law, and that as a 
general rule they cannot exercise powers not given to them by their 
charters or acts of incorporation. . . . If the trusts are within the 
general scope of the purposes of the institution of the corporation, or if 
they are collateral to its general purposes, but germane to them, as if 
the trusts relate to matters which will promote and aid the general 
purposes of the corporation, it may take and hold, and be compelled 
to execute them, if it accepts them. . . . (p. 497, part sec. 279). 
Generally the insolvency or bankruptcy of a trustee does not disqualify 
him for the trust, nor does his bankruptcy affect the trust estate in his 
hands; and his certificate does not-discharge him from fiduciary obliga- 
tions,” 

In the present case, the Central Bank and Trust Company, is a mere 
naked trustee, the legal title passes to it primarily by way of security 
for the debt. We see no good reason why it could not sell under the 
power given it and carry out its contract. If an individual became 
insolvent or went into bankruptcy we see no good reason why the power 
of sale in a deed of trust made to him could not be executed by him, and 
we think the same principle applies to an insolvent bank where there 
is no valid statute to the contrary. 

In Sullivan v. Kuolt, 145 N. W., pp. 210-11 (Wis.), we find: “The 
question raised by the demurrer of the defendant Kuolt is whether he 
succeeds to the execution of the several trusts set out in the respective 
complaints by virtue of his having taken charge of the property and 
business of the Citizens’ Savings and Trust Company pursuant to the 
laws of the State. If he does, it must be by reason of some statutory 
provision, either express or implied, for, in the absence of such statutory 
provision, a receiver does not take title to property held in trust. LeRoy 
v. Globe Ins. Co., 2 Edw. Ch. (N. Y.), 657; High on Rec. (4 ed.), sec. 
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444; 5 Thompson on Cor., sec. 6602. Neither does a trustee in bank- 
ruptey. i Perry on Trusts (6 ed.), sec. 58, 345. Nor an assignee under a 
voluntary assignment for the benefit of creditors. 5 Cyce., 566. 1 Perry 
on Trusts (6 ed.), sec. 336. So, whether we regard the Commissioner of 
Banking as a receiver, trustee, or assignee, he does not succeed to the 
execution of the trust in question unless he does so by force of statute.” 

The cestue que trusts, those who hold the notes, can foreclose in a 
civil action in which the mortgagors and the bank trustee are parties, 
or the bank, trustee, can sell under the power of sale in the deed of trust, 
or all can agree upon a substituted trustee. Raleigh Real Est. & Trust 
Co. v. Padgett, 194 N. C., 727. The judgment below is 

Reversed. . 





L. L. BOYD, ADMINISTRATOR OF THE ESTATE or Z. D. BOYD, DECEASED, V. 
SEABOARD AIR LINE RAILWAY COMPANY. 


(Filed 27 January, 1931.) 


1. Master and Servant E b—Railroad company is not liable to employee 
where independent negligence of third person is sole proximate 
cause of injury. 

Where the plaintiff’s intestate, employed by the defendant as flagman 
at a crossing, is killed while flagging the defendant’s crossing with a 
lantern furnished by the defendant, and there is evidence that the lantern 
was sufficient to warn those crossing in automobiles and others, and that 
the intestate was struck by a fast moving automobile, the driver and 
owner unknown, which struck the intestate and threw him beneath the 
defendant’s train to his death: Held, the conduct of the driver of the 
automobile was an independent and sole proximate cause of the intes- 
tate’s death, and a judgment as of ndnsuit was properly entered, the case 
of two causes proximately causing the injury in suit not being applicable 
to the facts of this case. 


2. Negligence B c—Where independent negligence of third person is 
sole proximate cause of injury defendant cannot be held liable. 


Where the negligence of a third person is the sole proximate cause of 
the injury in suit, and acts independently of any alleged negligence on 
the part of the defendant, the defendant cannot be held liable for the 
resulting injury. | 


Crvin action, before Oglesby, J., at June Term, 1930, of Mzecx- 
LENBURG. | 7 
The plaintiff is the administrator of Z. D. Boyd, deceased, and brings 
this action to recover damages for the wrongful death of his intestate. 
Z. D. Boyd was a crossing watchman or flagman employed by the de- 
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fendant and assigned to duty at a grade crossing on North Davidson 
Street in the city of Charlotte. On the night of 19 March, 1927, the 
said watchman or flagman, upon noting the approach of a freight train 
owned and operated by the defendant, went upon the street at the cross- 
ing with a red lantern and began “flagging the crossing.” The deceased 
flagman “had an oil lantern. It was a regular flagman’s lantern with an 
oil screen around the globe to protect it.” A witness for plaintiff testi- 
fied: “Wpon the night of the injury I was approaching the crossing. 
There is a knoll in the street about 250 feet south of the railroad tracks, 
and as I passed over the knoll I saw the flagman come out and begin 
flagging the crossing.” Witness further stated: “I knew the watchman 
and I knew a train was approaching and knew that it was dangerous.” 
Continuing his testimony, the witness stated that as he began to stop 
his car another car passed him, driving rapidly, and that the driver of 
the car, without stopping or attempting to stop, moved onto the cross- 
ing at a rapid rate of speed and struck the watchman and knocked him 
under a train, which was then passing over the crossing. The driver 
of this automobile, after hitting the flagman and knocking him under 
the train, came to a stop, turned around and fled from the scene, and so 
far as the evidence discloses, has never been heard of or apprehended. 

At the conclusion of plaintifi’s evidence there was judgment of non- 
suit, and the plaintiff appealed. 


Frank MeCleneghan and Stancill & Davis for plaintiff. 
Cansler & Cansler for defendant. 


Broepven, J. Is a railroad company hable in damages for the negli- 
gent act of a. third party who strikes a crossing flagman with an auto- 
mobile and knocks him under a passing train? 

The only theory upon which the plaintiff seeks to recover is that the 
Jantern furnished by the defendant to the flagman was not a proper 
instrumentality in that it was an oil lantern and did not throw out 
sufficient light. This theory, however, is not supported by the evidence. 
The only eye witness to the killing saw the light and stopped. The red 
lantern is a sign of danger. Its size and source of illumination are not 
material if, in fact, the instrumentality actually gave reasonable warn- 
ing of danger. The function performed by the appliance is more im- 
portant upon the-facts and circumstances of this case than mere 
mechanical construction. Moreover, it is manifest that the unfortunate 
death of plaintifi’s intestate was proximately caused and produced by 
the negligence and reckless act of a third party, and that such reckless 
and negligent act was in no wise related to, growing out of, or dependent 
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upon any omission of duty upon the part of defendant. Even if there 
was evidence of negligence upon the part of defendant, the applicable © 
principle of habihty is stated in Craver v. Cotton Mails, 196 N. C., 
330, 145 S. E., 570, in these words: “While there may be more than 
one proximate cause, that which is new and entirely independent breaks 
the sequence of events and insulates the original or primary negligence. 
This principle would apply if it should be granted that the defendant 
was negligent with respect to the light in the tower.” Indeed the ruling 
of the trial judge was in strict accordance with the principles of law 
announced in Lineberry v. Rh. &., 187 N. C., 786, 123 8S. E., 1; Thompson 
v. R. R., 195 N. C., 663, 143 8. E., 186. 
Affirmed. 





H. F. KELLY vy, RALEIGH GRANITE COMPANY. 
(Filed 27 January, 1931.) 


1. Evidence D h—Photographs held properly admitted in evidence for 
purpose of illustrating witness’ testimony. 
In an action for damages for an injury alleged to have been caused by 
defective dinky cars furnished by the defendant, photographs of the cars 
taken several months after the injury, but testified to be substantially in 
the same condition as those causing the injury, are properly admitted in 
evidence for the purpose of the witnesses illustrating their testimony. 


2. Master and Servant C b—Testimony that cars had been defective for 
months held competent. on question of employer’s knowledge. 


Upon evidence tending to show that the plaintiff’s injury was caused 
by the bulging over of defendant’s dinky cars, testimony that the defend- 
ant’s superintendent knew of such condition for several months prior to 
the injury is competent on the question of the employer’s notice of the 
defect. 


3. Master and Servant C f—Question of assumption of risk is ordinarily 
for the determination of the jury. — 


An employee has the right to assume that another employee will not 
suddenly increase the risks of a dangerous employment, and he will not 
be held to assume such extra risk, and the question of the he of 
risks is ordinarily for the determination of the jury. 


Civin action, before Danvels, J., at May Term, 1930, of Waxe. 

The plaintiff alleged and offered evidence tending to show that on or 
about 21 June, 1928, he was seriously and permanently injured by the 
negligence of the defendant. The testimony was to the effect that the 
plaintiff was working for the defendant at a rock quarry at Graystone, 
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North Carolina. Rocks were moved to the crusher by means of a dinky 
engine and cars. Some of these by reason of long use and heavy loading. 
had bulged over the drawheads. The plaintiff was a foreman and was 
required to keep the cars moving and also to couple cars. The coupling 
was made by link and pin. In order to make the coupling the plaintiff 
gave a signal to the engineer to move forward. Thereupon the plaintiff 
went between the cars to make the coupling when the engineer suddenly 
and without signal or warning backed another car upon the plaintiff, 
By reason of the fact that the rear doors of the car bulged over the 
drawheads only a small space was left between the cars when they came 
together, and thus the plaintiff was mashed and crushed. 

The plaintiff offered evidence tending to show that it was the duty 
of the engineer to move the cars upon signal. 

Issues of negligence, contributory negligence, assumption of risk and 
damages were submitted to the jury and answered in favor of the 
plaintiff. 

The jury assessed damages in the sum of $7,000. 

from judgment upon the verdict the defendant appealed. 


Parker & Allsbrook, Finch & Rand and Murray Allen for plaintiff. 
Perry & Kittrell, W. B. Jones and Parham & Lassiter for defendant. 


Broepen, J. Certain photographs were offered and admitted by the 
trial judge for the purpose of illustrating the testimony of witnesses. 
The plaintiff did not know which car injured him, but testified “they 
were all equally as bad.” The photographs were taken about three and 
a half months after the injury, but the plaintiff testified, “The cars of 
which I took pictures were in substantially the same condition as at 
the time I was hurt.” Hence the photographs were admissible for the 
restricted use specified by the trial judge. Honeycutt v. Brick Co., 196 
N. C., 556, 146 8. E., 227. 

There was also objection to the following evidence: “Of your own 
knowledge, for how long a time did the superintendent of the Raleigh 
Granite Company know of those doors bulging over?” (Answer): “As 
much as six months. Some of them always bulged out. They are all 
alike, and some are worse than others.” This evidence was competent 
on the question of notice to the employer of the defect complained of. 
Blevins v. Cotton Mill, 150 N. C., 498, 64S. E., 428. 

There are exceptions to the charge of the trial judge, relating to con- 
tributory negligence, but a careful examination of the instructions in 
their entirety discloses no reversible error. There was sufficient evi- 
dence of negligence to be submitted to the jury, and, while it is con- 
ceded, that the plaintiff was doing a dangerous work, and perhaps was 
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fully aware of the danger, he had a right to rely upon the assumption 
that the engineer would not suddenly move the cars without warning 
and without a signal. It was the function of the jury to determine 
whether the danger was so open, obvious and imminent that no man of 
ordinary prudence would undertake to couple the cars under the circum- 
stances. Maulden v. Chair Co., 196 N. C., 122, 147 8. E., 740. 

No error. 





MARSHVILLE COTTON MILLS, Inc., v. THOMAS MASLIN ET AL. 
(Filed 27 January, 1931.) 


i. Reference A a—Court may order a compulsory reference under the 
provisions of C. S., 578. 


The trial court may order a compulsory reference where an acaountine 
is necessary for the information of the ae before judgment or for 
earrying a judgment or order into effect. .8., 578. 


2. Jury C a—Failure to tollow proper procedure will operate as waiver 
of right to jury trial upon exceptions to report of referee. 


Where a party to a civil action has preserved his right to a trial by 
jury by excepting to an order of reference he may waive this right by 
failing to file exceptions to particular findings of fact by the referee or by 
failing to tender appropriate issues on the exceptions so made embraced 
in the pleadings, and by failing to demand a jury trial as to each of these 
issues. 


AppraLt by R. C. Vaughan, receiver Moore County Farms, from 
Small, J., at December Term, 1929, of Beaurort. 

Civil action to recover on a $65, 000 note and to determine the prior ity 
of certain mortgages. The pleas interposed also rendered an accounting 
necessary. 

Over objections duly entered, a reference was ordered and the matter 
_ heard by Hon. Stephen C. Bragaw, who found the facts and reported 
the same, together with his conclusions of law, to the court. 

Appellant filed a number of exceptions to the report of the referee, 
tendered issues at the end of his exceptions and demanded a jury trial 
thereon. A jury trial was denied because the issues tendered were not 
based on the facts pointed out in the exceptions and raised by the 
pleadings and the demand not sufficiently specific. Counsel for ap- 
pellant then declined to argue his exceptions before the judge unless 
opposing counsel would “agree that he could do so without prejudice 
to his right to a trial upon the issues submitted.” 
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From a judgment affirming the report of the referee, the receiver of 
Moore County Farms, Inc., appeals, assigning errors. 


No counsel appearing for plainteff. 
Parrish & Deal for defendant, receiver Moore County Farms. 
O. O. Efird and Ward & Grimes for defendant, W. M. Nissen. 


Stacy, C. J. The first exception imputes error to the trial court in 
ordering a reference in this case. The exception is without merit. 
C. S., 578, provides for a compulsory reference, “2. Where the taking 
of an account is necessary for the information of the court, before judg- 
ment, or for carrying a judgment or order into effect.” Chalk v. Bank, 
87 N. C., 200. 

“Our statutes relating to trials by referees serve a useful purpose and 
must be liberally construed. They aid and simplify the work which 
would otherwise fall upon the court and jury, and often expedite the 
litigation and save the parties from trouble and expensive trials, and 
are a Saving in time to witnesses and attorneys”’—Faircloth, C. J., in 
Jones v. Beaman, 117 N. C., 259, 938. E., 248. 

The appellant next complains at the action of the trial court in 
overruling his motion for a jury trial on the issues tendered by him. 
The ruling of the court is supported by what was said in Booker v. High- 
lands, 198 N. C., 982, 151 S. E., 685; Robinson v. Johnson, 174 N. C., 
232, 93S. E., 748, and Driller Co. v. Worth, 117 N. C., 515, 23 S. E., 
427, 

A party who would preserve his right to a jury trial in a compulsory 
reference must object to the order of reference at the time it is made, 
and on the coming in of the report of the referee, if it be adverse, he 
should seasonably file exceptions to particular findings of fact made by 
the referee, tender appropriate issues based on the facts pointed out in 
the exceptions and raised by the pleadings, and demand a jury trial on 
each of the issues thus tendered. Woalson v. Featherstone, 120 N. C.,, 
446, 27 S. E., 124; Yelverton v. Coley, 101 N. C., 248, 7 8. E., 672. 
This was not done in the instant case. Although a party may duly 
enter his objection to the order of reference, he may yet waive his right to 
a jury trial by failing to assert such right definitely and specifically in 
each exception to the referee’s report and by his failing to tender the 
proper issues. Alley v. Rogers, 170 N. C., 538, 87 S. E., 326. 

Affirmed. 
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PAUL WARDEN v. J. K. ANDREWS anp EUGENE TRANSOU, TrRapineG As 
TRANSOU-JORDAN LUMBER COMPANY. 


(Filed 27 January, 1931.) 


Pleadings D b —~ Demurrer for misjoinder of parties and causes held 
properly sustained in this case. 


Where the complaint alleges that several and independent defendants 
are indebted to the plaintiff in a certain amount arising on separate 
contracts, a demurrer on the ground of misjoinder of parties and causes 
of action will be sustained. 


Civin action, before Harding, J., at May Term, 1930, of Yapxrn. 

The plaintiff alleged that he purchased certain trucks from the de- 
fendant Andrews and gave a note for said purchase price. As a part of 
the consideration of said purchase the defendant Andrews assigned to 
him certain contracts for hauling lumber. These contracts are as fol- 
lows: (a) Contract with J. K. Andrews; (b) contract with Eugene 
Transou; (c) contract with Transou-Jordan Lumber Co., a partnership 
composed of Eugene Transou and L. R. Jordan. Plaintiff further 
alleged that he undertook the performance of said contracts, and dur- 
ing the time of performance there was an agreement between him and 
Andrews and Transou, acting for himself and the Transou-Jordan 
Lumber Company, a partnership, that payments were to be made di- 
rectly to the plaintiff. He further alleged that he had hauled and de- 
livered certain lumber to the defendants under said contracts, and that 
the amount due by the defendants was $1,541.57. 

The defendant demurred upon the ground that there was a misjoinder 
of parties and causes of action. 


Williams & Reavis for plaanteff. 
R. F. Crouse, C. W. Higgins and Folger & Folger for defendants. 


Brocpren, J. An examination of the complaint discloses that the 
suit 1s instituted upon separate and independent contracts. Hence the 
complaint does not tell one connected story, nor do the various causes of 
action affect all of the parties. Therefore, the trial judge ruled correctly 
in sustaining the demurrer. Quarry Co. v. Construction Co., 151 N. C., 
345, 66 S. E., 217; Shore v. Holt, 185 N.C., 312, 117 8. E., 165; Bank 
v. Angelo, 193 N. C., 576, 187 S. E., 705; Sasser v. Bullard, 199 N. C., 
562; McIntosh N. C. Practice and Procedure, 4538. 

Affirmed. 
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STATE OF NORTH CAROLINA on RELATION or DAN C. BONEY, INSUR- 
ANCE COMMISSIONER, Y. DISTRICT GRAND LODGE No. 7, GRAND 
UNITED ORDER OF ODD FELLOWS IN AMERICA, Inc. 


(Filed 27 January, 1931.) 


Insurance A d—Defendant held not subject to dissolution under pro- 
visions of C. S., 6524. 


An incorporated association of lodges doing business in North Carolina 
providing for payment of death benefits not exceeding five hundred dolars 
to any one person is not subject to proceedings in dissolution under the 
provisions of C. §., 6524, and a judgment accordingly entered is accord- 
ing to the express provisions of C. 8., 6518, and will be upheld on appeal. 


Appeal by plaintiff from Harris, J., at Chambers, 27 September, 
1930, From Waxes. Affirmed. 


Attorney-General Brummut and Assistant Attorney-General Nash for 
plaintiff. | 
L. L. Davenport and Clyde Douglass for defendant. 


Apams, J. This is a proceeding for the dissolution of the defendant 
under C. §., 6524 on the alleged ground that it is doing business upon 
inadequate rates, is unable to meet its obligations, delays settlement of 
its claims, and is practically insolvent. The defendant denies these and 
other material allegations in the complaint and avers that it is an incor- 
porated association of local lodges of a society which for more than fifty 
years has been and is now doing a business in this State and providing 
for the payment of death benefits not exceeding five hundred dollars to 
any one person. In his reply the plaintiff admits this allegation and in 
the judgment it is set forth as one of the findings of fact. Upon this 
admission and finding the trial court adjudged that articles 24 and 25 
of chapter 106 of the Consolidated Statutes, under which the action was 
brought, do not affect or apply to the defendant. The judgment accords 
with the express provision of ©. 8., 6518, by which the defendant is 
exempted from the provisions of these statutes. 

Judgment affirmed. 
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R. A. CHILDs, L. D. CHILDS, JANIE C. PHIFER ann MARGARET 
CHILDS v. WARNER BROTHERS SOUTHERN THEATRES, Inc. 


(Filed 18 February, 1931.) 


Landlord and Tenant D b—Lessee assigning least held liable to lessor 
for rent under terms of lease contract in this case. 


Where a lease of real property expressly provides that the lessee, his 
heirs and assigns might not transfer the leased premises to another with- 
out the consent of the lessor, the restrictions do not solely apply to the 
original lessee, and where there are several and successive assignments of 
the lease, the consent of the lessor to one of these does not waive his 
right to withhold his consent to subsequent assignments, the respective 
lessees taking with notice of the express terms of the lease, and where 
after a series of such transfers the lessor notifies a lessee that the latter 
could not transfer the lease to another but upon condition that he 
remain liable for the rent according to the terms of the original lease, 
the condition under which the lessee may lease the premises is enforce- 
able by the lessor. 


Civin action, before Oglesby, J., at Spring Term, 1930, of Mecx- 
LEN BURG. 

The agreed facts are substantially as follows: Prior to 1 February, 
1923, the Berkley Company, a corporation, owned certain property in 
the city of Columbia, known as No. 1426 Main Street, fronting on said 
street approximately 26 feet, and having a depth of approximately 125 
feet. The property was used for the purpose of conducting a moving 
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picture theatre. On 1 February, 1923, the Berkley Company leased 
said property to R. D. Craver for a period of five years, commencing 
1 February, 1923, and ending 31 January, 1928. Thereafter the Berk- 
ley Company conveyed the property to the plaintiffs in this action. Sub- 
sequently, on or about 10 June, 1925, Craver, the lessee, “transferred 
and assigned said lease to Warner Bros. Southern Theatres, Inc.” The 
transfer or assignment by Craver purported to convey ‘all right, title 
and interest of the undersigned” in and to said lease. The plaintiffs 
assented to said assignment. Thereafter Warner Bros. Southern Thea- 
tres, Ine., took charge of the property and occupied it until about 28 
January, 1926, when they reassigned said lease to Carolina Theatres, 
Ine. The Carolina Theatres, Inc., took possession of the property and 
occupied the same until said corporation was placed in the hands of a 
recelver. Warner Bros. Southern Theatres, Inc., paid all rent that 
accrued up to the time they reassigned said lease to Carolina Theatres. 
When Warner Bros. Southern Theatres, Inc., assigned the lease to 
Carolina Theatres they notified the plaintiff of such assignment. Where- 
upon, the plaintiff notified said Warner Bros. Southern Theatres, Inc., 
as follows: “If it is your desire to have the Carolina Theatres, Inc., 
remit the rent direct to me, that will be satisfactory, but I shall con- 
tinue to recognize you as the lessee of the property now occupied by 
the Broadway Theatres and expect you to see that the payments are 
made promptly in accordance with the lease.” The amount of rent 
accrued and unpaid is $450. 

The original lease between the Berkley Company and Craver speci- 
fied: (a) “that said Berkley Company, Inc., has granted and leased, and 
by these presents does grant and lease unto the said R. D. Craver, ieaee, 
the two-story building situate, lying and being on the eastern side of 
Main Street,” etc.; (b) “to have and to hold the said premises unto the 
said R. D. Craver, his executors, administrators and assigns for the full 
term of five years,” etc.; (c) “said R. D. Oraver, his executors, admin- 
istrators and assigns for and in consideration of the above letten prem- 
ises hereby covenant and agree to pay to the said Berkley Company, 
Ine., its successors and assigns the above-stipulated rent in the manner 
herein required”; (d) “if the said lessee shall at any time fail or neglect 
to perform any of the covenants hereunto contained and on his part 
to be performed, or shall be adjudged a bankrupt, or insolvent, then and 
in that event the lessor shall have the right to reénter into and upon 
the demised premises,” ete.; (d) “lastly, it is agreed that the said R. D. 
Craver shall not convey this lease or underlet the premises without the 
written consent of the lessors,” etc. 

Upon the foregoing facts the trial judge was of the opinion that the 
defendant assignee was liable for the rent and so eee from which 
ee the defendant appealed. 
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J. L. Delaney for plainteff. 
A. B. Justice for defendant. 


Broepen, J. If a lessor executes a lease to a given lessee, and the 
lease provides that the lessee shall not convey the lease nor underlet the 
premises without the written consent of the lessor, and thereafter the 
lessor consents to an assignment of the lease, can such assignee subse- 
quently make a valid reassignment of the lease without the consent of 
the lessor ? 

In 1603 the English courts decided Dumpor’s case, which is reported 
in 4 Coke, 119, Smith Leading Cases (8th ed.), 95. In that case a lease 
was made to a lessee and the lease provided that the lessee or his assigns 
should not alienate the premises to any one without special license of 
the lessors. Subsequently the lessors consented that the lessee might 
assign the lease, and in consequence thereof the lessee assigned to one 
Lubbe. It was held that the assignee Tubbe had a right to assign the 
remainder of the term to any person whomsoever, irrespective of the con- 
sent of the lessors upon the ground that the condition in the lease pro- 
hibiting assignment without the consent of the lessor was entire, conse- 
quently the assent to assignment having once been given, the whole 
condition was wiped out, and the assignee was at liberty to assign the 
lease to whomsoever he pleased. In other words, if a lessor once gives 
his assent to an assignment, such assent is deemed to be a waiver of the 
provision prohibiting assignment and the control of the lessor over his 
property is forever gone. The Dumpor case was followed in England 
and perhaps crossed the Atlantic in the Mayflower and took root in 
America because many of the earlier cases in the American courts fol- 
lowed the reasoning and applied the doctrine announced by the English 
courts. However, some of the courts, in order to avoid the application 
of the principles in the Dumpor case, began to draw a distinction 
between covenants in a lease which were single and covenants which 
were multiple. That is to say, if the covenant against assignment 
operated only upon the lessee and did not extend to his heirs and 
assigns, the covenant or condition was said to be single; but if the 
covenant against assignment without the written assent of the lessor 
operated not only upon the lessee but upon his heirs and assigns, the. 
covenant is properly deemed to be multiple. Many courts took the posi- 
tion that if the covenant was single, Dumpor’s case applied; but if the 
covenant was not single, Dumpor’s case did not apply. The whole ques- 
tion is discussed and the authorities assembled in Investors’ Guaranty 
Corporation v. Thompson, 225 Pac., 590, 32 A. L. R., 1071. See, also, 
Spitz v. Nunn, 171 N. E., 117; Klein v. Neezer, 169 N. E., 688; Gusman 
v. Mathews, 163 N. E., 636. See, also, Keith v. McGregor, 259 South- 
western, 725, 86 A. L. R., 311. 
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In the case at bar the lease in the habendum clause expressly included 
the lessee and his assigns. Moreover, the lessee and his assigns agreed 
to pay the rent, and upon failure to pay the rent, the lessor expressly 
reserved the right of reéntry upon the premises. Without entering into 
any discussion of the distinctions which may exist between single and 
multiple covenants and the great learning with which various views are 
elaborated, it is deemed sufficient to say that a reasonable construction 
of the lease involved in this case leads to the conclusion that the re- 
striction against assignment and subletting operated upon the heirs 
and assigns of the lessee as well as upon the lessee himself. The cove- 
nant to pay rent is continuous in its nature, and such covenant is bind- 
ing by express provision upon the assigns of the lessee, and all persons 
occupying the premises under the assignment from the lessee were 
charged with notice of the conditions imposed by the writing under 
which they held title to the premises. Therefore, we hold that by con- 
senting to one assignment the lessor did not waive the conditions of the 
lease and did not consent that thereafter any subsequent assignee could 
turn his property over to the use and occupancy of any undesirable or 
irresponsible person without his approval. Indeed, when the defendant 
notified the plaintiff of its purpose to reassign the lease, the plaintiff 
gave express notice that it would still hold the defendant lable for the 
rent. Krider v. Ramsay, 79 N. C., 354; Alexander v. Harkins, 120 
N. C., 452, 27S. E., 120; Garbutt & Donovan v. Barksdale-Pruitt Junk 
Co., 189 S. E., 357; Mullinery Co. v. Inttle Long Co., 197 N. C., 168, 
148 S. E., 26. 

Affirmed. 





QUINTON M. WIGGINS er au. vy. MRS. ISA C. HARRELL Et At. 
(Filed 18 February, 1931.) 


1. Parties B a-—Trustee is necessary party in action to declare mortgage 
given by him on trust property invalid. . 

Where a will devises and bequeaths all the testatrix’s property of 
whatsoever kind to the children of the testatrix in trust, naming the: 
husband as trustee with full power of sale, reinvestments, etc., in their 
behalf, and the beneficiaries thereunder bring an action to restrain or 
set aside a foreclosure sale under a mortgage given by the trustee on the 
lands affected by the trust: Held, the trustee’s interest in the result of 
the suit makes him a necessary party thereto, and where he hag not been 
made a party either plaintiff or defendant the Supreme Court on appeal 
will not decide the case presented upon the sole question as to whether 
his mortgage given upon the lands falls within the authority vested in 
him under the will, and consequently whether the sale was valid or 
otherwise. . 
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2. Parties B b—Where necessary party will not join as plaintiff he may 
be made a party defendant. 
Where a necessary party to an action will not join with the plaintiffs 
therein, they may have him made a party defendant when necessary for 
a final adjudication of the matters involved. 


AppzaL by plaintiffs from Harris, J., at July Term, 1930, of Gares. 
Afhrmed. 

Mrs. Lallah B. Wiggins was the owner of the real property described 
in the complaint. She became indebted to S. I. Harrell in the sum of 
$6,500, and to secure its payment she and her husband, John E. Wiggins, 
on 1 August, 1912, executed a mortgage or deed of trust on the land in 
controversy. She died on 17 January, 1918, leaving a will containing 
the following terms: 

“1. I give and bequeath to my children, viz.: John Bynum Wiggins, 
Quinton M. Wiggins, Laura M. Wiggins, Raymond G. Wiggins, and 
Mary E. Wiggins, all of my property of every description, consisting 
of real, personal and mixed property, to them and their heirs absolutely 
and in fee simple. 

2. I hereby appoint my husband, John E. Wiggins, a trustee to 
manage and control all of my said property during the period of his 
natural life, for the interest and benefit of my said children, the said 
management to be left entirely to the judgment and discretion of the 
said trustee, and I direct that no bond be required of the said trustee 
in the management and control of my said estate. 

3. It is my will and desire that should my said husband John E. 
Wiggins, trustee as aforesaid, at any time after my death consider a sale 
of my land and premises to be for the best interest of my children, then 
and in that event, I do hereby invest him the said John E. Wiggins, 
trustee, as aforesaid, with full power and authority to sell and convey 
the same and to invest the proceeds arising from said sale for the benefit 
of my said children and in the management of said sale and in the 
investment of said proceeds, it is my will and desire that the said 
John E. Wiggins, trustee, aforesaid, be not required to enter into any 
bond for the faithful performance of the trusts herein reposed in him.” 

The plaintiffs alleged that on 14 January, 1919, John E. Wiggins, 
trustee for the heirs of Lallah B. Wiggins, borrowed $6,000 and exe- 
euted to S. I. Harrell, trustee, a bond therefor payable 1 January, 1920, 
and a deed of trust on the land above described. 

S. I. Harrell died in June, 1928, and thereafter Isa C. Harrell, his 
adrainistratrix, sold the land under and by virtue of both deeds of trust 
and Costen J. Harrell became the purchaser at the price of $8,600. On 
the note secured by the deed of trust dated 1 August, 1912, there was an 
unpaid balance of $3,000. It was admitted that this amount should be 
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ee 


paid out of the proceeds of the sale; but the plaintiffs contend that 
John E. Wiggins, trustee, had no legal right to encumber their land 
with a mortgage or deed of trust. They ask that an accounting be had 
and that they recover against Isa C. Harrell individually and as the 
personal representative of S. J. Harrell, trustee, the difference between 
the purchase price and the amount due on the bond and deed of trust 
executed 1 August, 1912. 

At the close of the plaintiffs’ evidence the action was dismissed as in 
case of nonsuit. Judgment for the defendants. Exception and appeal 
by the plaintiffs. 


Thad EHure and Stanley Winborne for plaintiffs. 
Costen & Costen and Ehringhaus & Hall for defendants. 


Apams, J. The relief sought in the complaint first filed by the plain- 
tiffs was an order to restrain the defendants from selling the land under ° 
the deed of trust executed by John E. Wiggins, trustee. Judge Mid- 
yette issued a temporary restraining order and Judge Small announced 
his purpose to continue it to the final hearing upon certain conditions. 
Failure of the plaintiffs to comply with the conditions effected a disso- 
lution of the order. In consequence the land was sold under both deeds 
of trust at the price of $8,600. The administratrix of S. I. Harrell 
applied $3,000 of this amount in satisfaction of the first note, and the 
plaintifis by an amended complaint seek in this action to recover the 
remainder. 

The basis of this claim is the alleged want of power on the part of 
John EK. Wiggins, trustee in the will of Lallah B. Wiggins, to execute 
a valid mortgage on the land. The brief of the plaintiffs is addressed 
to the single question whether under the terms of the will the trustee 
had power to borrow money and secure its payment by a mortgage on 
property which was to be held in trust for their benefit. 

This, in our opinion, is not the decisive question. Let us concede, 
without deciding, that the trustee had no right to execute the mortgage 
and that the plaintiffs have an interest in the controversy which in a 
proper action the courts would protect. The trustee is not a party; 
he is neither a plaintiff nor a defendant. Presumably, the plaintiffs 
preferred not to make him a party; but if he was unwilling to join them 
in the prosecution of the action they could have included him among 
the defendants. C. S., 457. 

Is he a necessary party? The testatrix, Lallah B. Wiggins, appointed 
him a trustee to manage and control all the devised property for the 
interest and benefit of her children during the period of his natural 
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life—“the said management to be left entirely to the judgment and dis- 
cretion of the said trustee.” He is living. If, therefore, the mortgage 
should be declared void the restored property must be returned to the 
trustee for management during his natural life, unless upon good cause 
he be duly removed. It could not be turned over to the plaintiffs with- 
out disregard of the express terms of the will. If the relief sought by 
the plaintiffs should be granted, that is, if the mortgage should be set 
aside, the rights of the trustee would necessarily be involved, because he 
would be entitled to the fruits of the litigation. 

“Necessary or indispensable parties are those whose interests are 
such that no decree can be rendered which will not affect them, and 
therefore the court cannot proceed until they are brought in.” North 
Carolina Prac. & Procedure, sec. 209. Any decree that might be ren- 
dered in this action would necessarily affect the interests of the trustee 
under the will. If he had a right to make the mortgage, the sale di- 
vested him of the legal title to the mortgaged property; if he had no 
such right other questions affecting his interests would at once arise. 
It may therefore be said that he is a necessary party. 

Defect of parties appearing upon the face of the complaint must be 
pointed out by demurrer; otherwise the defect will usually be deemed 
to have been waived. Lanzer v. Pullman Co., 180 N. C., 406. But for 
defects in the merits of an action the defendant may demur, or file an 
answer and go to trial on the merits, and then move to dismiss. North 
Carolina Prac. & Procedure, sec. 455. 

It seems to be obvious that the plaintiffs purposely declined to make 
the trustee under the will a party to the action and that they now rest 
their right to recover the controverted property as the beneficial owners 
without regard to the legal or equitable rights of the trustee. By this 
method they undertake to exclude him entirely and to assert as a meri- 
torlous cause of action their right to succeed to whatever title he would 
have if the mortgage should be decreed to be ineffective. The allega- 
tions in the complaint, if established, would not entitle them to the relief 
sought. Objection to the merits were not waived by the defendants’ 
failure to demur. 

The record presents other defenses of a serious nature, which we 
deem it unnecessary to consider. Judgment 


Affirmed. 
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1. Trial D a—Defendant must renew motion of nonsuit at close of all 
evidence in order to present question on appeal. 


Where a defendant makes a motion as of nonsuit at the close of aie 

_ plaintiff's evidence, and upon the motion being overruled, introduces evi- 
dence in his own behalf, he waives his right to present the question of 
the sufficiency of the evidence to go to the jury by failing to renew his 
motion at the close of all the evidence, and his appeal will be regarded . 
as if no motion had been made by him. C. 8&., 567. 


2. Trial G a—After court has refused to grant motion of nonsuit he may 
not set aside verdict for insufficiency of evidence as matter of law. 


Where the trial court has refused to grant the defendant’s motion as 
of nonsuit, he may not set aside the verdict on the ground of the insuffi- 
ciency of the evidence as a matter of law, but may do so only as a matter 
within his discretion. 


AppeAL by plaintiff from Barnhill, J., at May Term, 1930, of Buy- 
comBE. Affirmed. 

Action to recover damages for personal injury. In her complaint the 
plaintiff alleged that on the occasion complained of the defendants 
owned and had in charge an apartment house on Ravenscroft Drive, in 
the city of Asheville, that each of the defendants was an agent of ‘the 
other, and that she was a renter for pay of one of the apartments. It 
was afterwards admitted that Addie Penland owned the building. The 
house is situated on an elevation 15 or 20 feet above the street and has 
an approach of concrete steps without banisters. The plaintiff alleged 
that on the landing at the top of the steps the defendants kept a worn 
and raveled mat or rug which was “hazardous, dangerous, and unsafe 
for the plaintiff,” who had occasion te use it in going to and from her 
apartment, and that on 12 October, 1929, when she was going from the 
house to the street her foot was caught in the raveled mat and she was 
thrown down the steps and seriously injured. She set forth as the 
proximate causes of her injury: 

1. The carelessness and negligence of the defendants in failing to 
provide a hand railing or banister along the sides of said steps by 
which the plaintiff could have steadied herself and could have held and 
avoided the accident. hereinbefore complained of. 

2. The carelessness and negligence of the defendants in placing and 
maintaining, or causing to be placed and maintained, a worn, raveled 
and dangerous rug or mat on the high landing of the steps. 

The defendants denied that the plaintiff was injured by their negli- 
gence, alleged that J. A. Penland had nothing to do with the accident 
and owed no duty to the plaintiff, and pleaded contributory negligence. 
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The plaintiff offered evidence and rested; the defendants moved for 
judgment of nonsuit; the motion was allowed only as to J. A. Penland: 
the other defendant excepted. 

The plaintiff was allowed, in the court’s discretion, to offer other 
testimony. At its close Addie Penland again made a motion for non- 
suit, which was refused, and she excepted. Thereupon she offered evi- 
dence. The plaintiff testified in rebuttal and the evidence was closed; 
but the defendant did not renew her motion for judgment of nonsuit at 
the close of ail the evidence. 

In response to the issues the jury found that the plaintiff’s injury 
was caused by the negligence of Addie Penland; that the plaintiff did 
not negligently contribute to her injury, and that she was entitled to 
damages, which were assessed. 

The defendant moved to set aside the verdict and the judge made the 
following order: “The court sets aside the verdict upon the first issue 
in this cause as a matter of law and assigns as his reason therefor that 
there is not sufficient evidence appearing in the record to sustain the 
answer to said issue.” 

The plaintiff excepted and appealed. 


Johnson, Smathers & Rollins for plaintiff. 
Merrimon, Adams & Adams for defendant. 


Apams, J. When the plaintiff in a civil action has introduced his 
evidence and rested his case the defendant may move for dismissal of 
the action, or for Judgment as in case of nonsuit. If the motion is 
allowed the plaintiff may except and appeal; if it is not allowed the de- 
fendant may except, and if he introduces no evidence the jury shall 
pass upon the issues, and he may have the benefit of the latter excep- 
tion on appeal. A motion for dismissal or for judgment of nonsuit 
made at the close of the plaintiff’s evidence and not renewed at the close 
of all the evidence is waived. Earnhardt v. Clement, 187 N. C., 91; 
Teal v. Templeton, 149 N. C., 82; Wooley v Bruton, 184 N. C., 488; 
Nowell v. Basnight, 185 N. C., 142. Indeed, by introducing evidence 
a defendant waives the exception taken when the plaintiff rested his ease. 
Smith v. Pritchard, 173 N. C., 720. 

In this action the defendant not only introduced witnesses; she failed 
to renew her motion for nonsnit at the close of the evidence. We must, 
therefore, treat the appeal as if the defendant had made no motion to 
dismiss the action. 

An objection that there 1s not sufficient evidence on an issue must 
ordinarily be made before verdict; it is too late after verdict first to 
question the sufficiency of the evidence. This is the uniform rule of 
practice. Fagg v. Loan Association, 118 N. C., 364; S. v. Kiger, 115 
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N. C., 746; Holden v. Strickland, 116 N. C., 185; Sutton v. Walters, 
118 N. C., 495; S. v. Harris, 120 N. C., 577; Hart v. Cannon, 1338 
N. C., 10; Mincey v. Construction Co., 191 N. C., 548. This may be 
assigned as one of the reasons why the plaintiff may not take a volun- 
tary nonsuit after a verdict has been returned against him. C. &S., 604. 

Cogent reason for adhering to this practice is found in the provisions 
of section 567 of the Consolidated Statutes, under which the defendant 
in an action is given ample opportunity before verdict to question the 
adequacy of the evidence, and to present for decision and by exception 
to reserve for review all relevant questions of law. We have held that 
where issues are answered in favor of the plaintiff in an action for 
personal injury, the trial court, having denied a motion for nonsuit duly 
made in accordance with the statute, may not defeat the plaintiff’s re- 
covery by thereafter holding that there was no causal relation between 
the defendant’s negligence and the plaintiff’s injury (Morgan v. Owen, 
ante, 34); also that the trial court, after denying a motion for nonsuit 
and accepting a verdict in the plaintiff’s favor, may not ordinarily set 
the verdict aside for want of evidence as a matter of law. Godfrey v. 
Coach Co., ante, 41. 

In the present case the defendant waived her right to move before 
verdict that the action be dismissed for insufficiency of the evidence, 
and after the verdict was returned the judge was remitted to the. exer- 
eise of his discretion on the question of vacating the verdict. In S. v. 
Kiger, supra, it is said that if the presiding judge is of opinion that 
the verdict is against the weight of the evidence, or that the evidence 
was insufficient, he is vested with the power to set aside the verdict and 
grant a new trial, and that the exercise of such power is a matter of dis- 
cretion. 

The cause is remanded to the end that such discretion be exercised and 
that further proceedings be had in accordance with this opinion. 

Error and remanded. 





STATE v. PERRY ROSE. 
(Filed 18 February, 1931.) 


1. Intoxicating Liquor B a——-Where whiskey is found in constructive 
possession of defendant it is sufficient to raise presumption against 
him. 

Where the officers arresting the accused for violation of the prohibition 
law find at the time of the arrest whiskey in sufficient quantities hid 
under a loose board in his store, the whiskey is in his constructive pos- 
session, and the fact is sufficient to raise the presumption that he had it 
for the purpose of sale. 
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2. Criminal Law I g—~Refusal of requested instructions in this case held 
not to constitute reversible error. 


Where evidence of the unlawful possession of intoxicating liquor by 
the defendant on trial for violating our prohibition law is uncontradicted 
and sufficient for conviction, and the defendant offers no. evidence, a 
charge of the judge to the jury to convict the defendant if they found 
the defendant guilty beyond a reasonable doubt is correct, and in the 
instant case the refusal to comply with the unwritten request to charge 
upon the presumption of innocence, made at the conclusion of the charge, 
and the refusal to state defendant’s contentions is held not to be preju- 
dicial error entitling the defendant to a new trial, C. S., 565, 566, the 
charge being in substantial compliance with C. S., 564. 


Appeat by defendant from Cranmer, J., at December Term, 1930, of 
Wizrson. No error. 

Defendant was tried and convicted in the police court of the town of 
Wilson on a warrant charging that defendant at the time and place 
stated in the warrant did unlawfully have in his possession intoxicating 
liquors for the purpose of sale. From the judgment of said court de- 
fendant appealed to the Superior Court of Wilson County. 

At the trial in the Superior Court the evidence offered by the State 
tended to show that on or about 12 July, 1920, two police officers of the 
town of Wilson went into the store of the defendant, located within the 
corporate limits of said town; that defendant and several other persons 
were present when the officers entered the store; that one of the officers 
informed the defendant that he had a search warrant authorizing and 
directing him to search the defendant’s store and premises for intoxicat- 
ing liquors; that defendant replied that there was not a drop of whiskey 
in his store or on his premises, and that the officers could proceed with 
their search without reading the warrant to him; that thereupon the 
othcers went to the rear of defendant’s store, and there found under a 
loose plank in the floor one and a half gallons of whiskey in half-gallon 
jugs, and six pint bottles. One of the officers testified that he had 
searched the place where the whiskey was found three days before and 
at that time no whiskey was found there. When defendant was arrested 
and taken by the police officers to the police station, Alonzo Owens was 
left in charge of defendant’s store. Alonzo Owens was in the store 
with defendant when the officers first arrived there. Defendant told the 
officers that the whiskey found by them in his store did not belong to 
him, and that he did not know that the whiskey was in his store. 

Defendant offered no evidence. In the charge to the jury the court 
said: “I instruct you if you find beyond a reasonable doubt, the facts to 
be as the evidence tends to show, to return a verdict of guilty.” 

At the conclusion of the charge, and before the jury retired to con- 
sider the case, counsel for defendant requested the court to instruct the 
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jury as to the presumption of innocence, and also to state defendant’s 
contention as to the law and the evidence. The court declined to do so, 
and defendant excepted. 

The jury returned a verdict of guilty. From the judgment on the 
verdict defendant appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
M.S. Strickland and A. O. Dickens for defendant. 


Connor, J. The assignments of error on this appeal are based on 
defendant’s exception to the refusal of the court to instruct the jury 
that defendant was presumed to be innocent of the crime with which he 
is charged in the warrant, and to state to the jury the contentions of 
the defendant, as requested by his counsel at the conclusion of the 
charge to the jury. This is the only exception appearing in the record, 
except the formal exception to the refusal of the court to set aside the 
verdict and grant a new trial. 

The evidence offered by the State, if believed by the jury, was of 
sufficient probative value to establish the truth of the State’s contention 
that at the time and place stated in the warrant the defendant had in- 
toxicating liquor in his possession for the purpose of sale. S. v. Myers, 
190 N. C., 2389, 189 S. E., 600; S. v. Ross, 168 N. C., 180, 83 8. E., 307; 
S. v. Lee, 164 N. C., 533, 80S. E., 405. There was no evidence tending 
to contradict the evidence for the State, or to impeach the witness for 
the State. There was evidence tending to show that the whiskey found 
by the officers in defendant’s store was at least in his constructive posses- 
sion. This was sufficient, for as was said in S. v. Myers, supra, “If the 
liquor was in the power of defendant, in such a sense that he could and 
did command its use, the possession was as complete within the meaning 
of the statute as if his possession had been actual.” If the jury be- 
lieved the evidence, and found beyond a reasonable doubt that the whis- 
key was in the possession of the defendant, then there was ample evi- 
dence that defendant had the whiskey in his possession for the purpose 
of sale. : 

In its charge the court had instructed the jury that if they found the 
facts to be as the evidence tended to show, beyond a reasonable doubt, 
they should return a verdict of guilty. Having correctly imposed upon 
the State the burden of proof beyond a reasonable doubt, the court de- 
clined to instruct the jury that defendant was presumed to be innocent. 
While the court might have well complied ‘with the request of defend- 
ant’s counsel, under the authority of S. v. Boswell, 194 N. C., 260, 139 
S. E., 374, we cannot hold that the refusal to give the instruction as 
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requested was error for which the defendant is entitled to a new trial, 
as a matter of law. The request for the instruction was not in writing, 
and was first made after the court had concluded its charge to the jury. 
C.S., 565, and C.S., 566. 

Nor was it error in the instant case for the court to refuse to state 
the contentions of the defendant after it had concluded its charge to 
the jury. The evidence consisted of the testimony of only one witness, 
whose testimony was not impeached on his cross-examination or other- 
wise. The law applicable to the facts shown by all the evidence 1s 
simple and plain. The charge was in substantial compliance with C.58., 
564. We find no error for which defendant is entitled to a new trial. 
The judgment is affirmed. 

No error. 





J. T. DAVIS, ADMINISTRATOR, v. NORFOLK SOUTHERN RATLROAD 
COMPANY ET AL. 


(Filed 18 February, 19381.) 


Death B a: Judgments L a~—tIn this case held: action against individual 
defendant was barred, he not being party to prior action nonsuited. 


Where an action for wrongful death is brought against a corporate and 
an individual defendant more than one year after the date of the death, 
but within one year from the date of a voluntary nonsuit in an action 
brought within the year against the corporate defendant alone, the 
action is properly nonsuited as to the individual defendant, he not 
being a party to the first suit nor affected by the nonsuit therein ren- 
dered. ©. S., 160. 415. 


AppEAL by plaintiff from Harris, J., at September Term, 1930, of 
CURRITUCK. 

Civil action for wrongful death alleged to have been caused by the 
negligence of the defendants. 

The facts challenged by demurrer are these: On 26 July, 1925, plain- 
tiff’s imtestate was killed by the corporate defendant’s locomotive in 
charge of H. A. Lewis, engineer. Within a year thereafter, plaintiff 
instituted a suit against the Norfolk Southern Railroad Company to re- 
cover damages for the said alleged wrongful death, which action, after 
removal to the Federal Court for trial, was terminated by voluntary non- 
suit on the part of plaintiff. Within a year following said nonsuit in the 
Federal Court, but after the lapse of more than a year from the death 
of plaintifi’s intestate, the present suit was instituted against the Nor- 
folk Southern Railroad Company and H. A. Lewis. 
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From a judgment sustaining a demurrer interposed by the individual 
defendant and dismissing the action as to him, the plaintiff appeals, 
assigning error. 


Ehringhaus & Hall for plainteff. 
Thompson & Wilson for defendant, H. A. Lewis. 


Stacy, C. J., after stating the case: As suit was not brought against 
H. A. Lewis within one year after the death of plaintiff’s intestate, the 
demurrer interposed by him was properly sustained. Tveffenbrun v. 
Flannery, 198 N. C., 397, 151 S. E., 857. An action for wrongful death, 
brought under C. 8., 160, is required to be instituted against the person 
or corporation liable therefor within one year after such death. Ben- 
nett v. R. R., 159 N. C., 345, 74 8. E., 883. 

That an action was brought against the Norfolk Southern Railroad 
Company within the time prescribed, and Judgment of voluntary non- 
suit entered therein, and the present action commenced against the Nor- 
folk-Southern Railroad Company and H. A. Lewis within one year 
following said nonsuit, but after the lapse of more than a year from 
the death of plaintiff’s intestate, while sufficient to save the case as 
against the corporate defendant (7’rull v. R. K., 151 N. C., 545, 66 
S. E., 586), will not avail the plaintiff as against the demurrer of the 
individual defendant who was not a party to the first suit. C. S., 415. 
See Link v. R. R., 198 N. C., 78, 150 8. E., 672; Murray v. BR. F., 196 
N. C., 695, 146 S. E., 801; Capps v. R. B., 183 N. C., 181, 111 8. E,, 
533, and Belch v. R. R., 176 N. C., 22, 96 8. E., 640; also Motsinger v. 
Hauser, 195 N. C., 483, 142 8. E., 589. 

Affirmed. 


SAMUEL A. BATCHELOR et at. v. AMERICAN NATIONAL INSURANCE 
COMPANY, OF GALVESTON, TEXAS. 


(Filed 18 February, 1931.) 


Insurance H d—lInsured is entitled to difference between cash value of 

policy and outstanding loan thereon as of date of notice to cancel. 

The holder of a life insurance policy who has borrowed money thereon, 

upon giving notice to the insurer to cancel the policy, is entitled only to 

receive the difference between the cash surrender value of the policy and 

the outstanding policy loan, and it is error for the trial judge to direct a 
verdict in a larger sum. 
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ApprEAaL by defendant from Cranmer, J., at November Term, 1930, of 
Nasu. 

Civil action to recover the difference between the cash surrender value 
of a poley of hfe insurance and the outstanding policy loan, which 
difference, on 23 September, 1929, the annual premium date of said 
policy, amounted to $50.85. 

It appears fromthe record that, after some correspondence between 
the parties as to the better course to pursue, the plaintiffs finally noti- 
fied the defendant on 19 November, 1929, of their intention to surrender 
said policy and mailed release to that effect on said date. 

Under the automatic premium-loan provision of said policy, the net 
cash value of the policy would have been consumed on 26 November, 
1929, but not before. 

From a directed verdict in favor of the plaintiffs for $50.85, the 
defendant appeals, assigning errors. 


D. W. Perry for plainteffs. 
J. A. Edgerton and T. T. Thorne for defendant. 


Sracy, C. J., after stating the case: Plaintiffs are entitled to recover 
the difference, if any, between the cash surrender value of the policy and 
the outstanding policy loan on the date the defendant received notice 
of intention to surrender, but no more. It was error, therefore, to 
direct a verdict for a larger sum. 

New trial. 





ISAIAH GREEN er au. vy. F. lL. GLADSTONE, TRUSTEE, ET AL. 
(Filed 18 February, 1931.) 


Appeal and Error E h—wWhere parties agree that issue of indebtedness 
should be answered in certain sum question of usury becomes aca- 
demic. 

In an action to restrain the foreclosure of a mortgage on lands wherein, 
on the trial, it is admitted that the issue as to the amount of plaintiffs 
indebtedness should be answered in a certain amount, the question as to 
whether the plaintiff is entitled to a eredit on the note for usurious 
charges becomes academic, and will not be decided on appeal. 


Apprat by plaintifis from Jfoore, Special Judge, at November Civil 
Term, 1930, of Marrtrn. 
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Civil action to restrain the foreclosure of a mortgage and to have the 
debt secured thereby credited with a forfeiture of the entire interest 
charged and twice the amount of usurious interest paid thereon. 

On the hearing, the plaintiffs agreed that the issue of indebtedness 
“might be answered in the sum of $384 with interest from 26 January, 
1929,” which was done. Upon this admission, the court directed a ver- 
dict accordingly, dissolved the temporary restraining order, and dis- 
missed the claim for forfeiture of interest and penalty for usury. Plain- 
tiffs appeal, assigning errors. 


A. BR. Dunning for plaintiffs. 
Wheeler Martin and B. A. Critcher for defendants. 


Sracy, C. J. The admission of the plaintiffs that the issue of in- 
debtedness might be answered in the sum of $384 with interest from 
26 January, 1929, which was done, brings the case under the decisions 
in Waters v. Garris, 188 N. C., 305, 124 S. E., 334, and Miller v. Dunn, 
188 N. C., 397, 124 S. E., 746, and renders the questions relative to for- 
feiture of interest and penalty for usury, debated on brief, academic, at 
least so far as the present record is concerned. 

No error, 








W. V. PARKER, ApMINISTRATOR OF MAGGIE F. GROVES, DECEASED, V. 
IF. L. POTTER, ADMINISTRATOR OF JOHN A. GROVES, DECEASED, AND 
REBECCA J. GROVES. 


(Filed 18 February, 1931.) 


1. Insurance N a—Where wife of insured is named beneficiary and insured 
kills his wife and himself the proceeds descend to heirs of wife. 


Where a husband has taken out a policy of life insurance on his own 
life with his wife as beneficiary and has feloniously killed his wife and 
then himself, his heirs may not claim under him the proceeds of fhe 
policy since the law will not allow a man.or those claiming under him to 
benefit by his own wrong, and the proceeds of the policy are descendible 
to the next of kin of the wife and not to his heirs at law. C. 8, 10, 
2522, 187. 


2. Same—-Mother of insured named beneficiary in case of prior death of 
wife held entitled to proceeds though insured murdered his wife. 
Where a policy of life insurance by its express terms fixes the bene- 
ficiary as the mother of the insured in the event of the prior death of the 
insured’s wife, and the insured feloniously kills his wife and then him- 
self, the proceeds of the policy are payable to the insured’s mother under 
the express provisions of the policy contract itself. 
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3. Descent and Distribution B e—C. S., 2522 applies where it is admitted 
that husband feloniously killed wife. 

The provisions of C. S., 2522, denying to the husband or wife “convicted” 
of killing the other the right in the personal property of the other does 
not require a conviction of the offense where it is admitted that the 
homicide had been committed. 


ApprEsaL by plaintiff and by defendant, F. L. Potter, administrator, 
from Grady, J., at March Term, 1930, of Dupiin. 

A trial by jury was waived and the parties agreed upon the follow- 
ing statement of the facts: 

1. J. A. Groves and his wife, Maggie Groves, were living together as 
man and wife at Magnolia, N. C.; they had no children, and on 3 April, 
1929, the said J. A. Groves wrongfully, unlawfully and feloniously shot 
and killed his said wife, Maggie Groves, and thereafter committed 
suicide; the said J. A. Groves being at that time 55 years of age, and 
Maggie Groves being 44 years of age. 

2, At the time of said homicide and suicide J. A. Groves had a 
policy of insurance in the Mutual Life Insurance Company of Maine 
for $1,000, which policy was payable to Maggie Groves, wife of said 
J. A. Groves. 

At said time the said J. A. Groves had another policy of hfe insur- 
ance in the Woodmen of the World, which was payable to his wife, 
Maggie Groves, or in the event of her death, prior to that of J. A. 
Groves, to Rebecca J. Groves, the mother of the said J. A. Groves, she 
being the next of kin to J. A. Groves, and being the person named in 
said policy as beneficiary, in case of the death of the said Maggie 
Groves prior to the death of her husband. Said policy has been  col- 
lected by the administrator of J. A. Groves, and the amount thereof, 
to wit, $1,000, is now on deposit in the bank to await the further orders 
of the court in this action. 

The $1,000 policy issued by the Mutual Life Insurance Company of 
Maine has also been collected by F. L. Potter, administrator of J. A. 
Groves, and is now being held to await the further orders of the court 
in this action. 

3. At the time of his death J. A. Groves owned real and personal 
property, and owed some debts, and there were mortgage liens upon his 
real estate; but the value of his real and personal estate and the 
amount of his debts cannot be ascertained at this time. It is agreed by 
all parties that this matter, in respect to the net value of said estate is 
to be reserved and passed upon by a jury, together with an issue as to 
damage for the wrongful death of the said Maggie Groves, but it is 
agreed that the court shall pass at this time upon the legal questions 
raised by the pleadings as to the respective interests of the parties in 
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and to the two policies of life insurance above referred to, and as to the 
interest, 1f any, of the administrator of said Maggie Groves, in and to 
the real and personal estate of her deceased husband. 

There are four separate causes of action declared upon in the plead- 
ings: 

(a) W. V. Parker, administrator of Maggie F. Groves, claims to be 
the owner of the proceeds from the two life insurance policies herein- 
before referred to, as against the administrator of J. A. Groves, who 
also claims the proceeds from said two policies. 

(b) W. V. Parker, administrator of Maggie Groves, also claims and 
alleges that he is entitled to recover from the estate of J. A. Groves, de- 
ceased, the value of the dower right of his intestate in and to the estate 
of J. A. Groves, also one-half of the personal estate as distributee under 
the statutes, and also $300 in addition thereto, representing the value 
of her year’s support. 

(c) Mrs. Rebecca J. Groves, the mother and nearest of kin to J. A. 
Groves, deceased, claims to be the owner in her own right of the $1,000 
collected from the Woodmen of the World on the policy hereinbefore 
referred to. 

(d) W. V. Parker, administrator of Maggie Groves, claims damages 
out of the estate of the said J. A. Groves on account of her wrongful 
death, which is admitted to have been caused by a felonious act on the 
part of J. A. Groves, deceased. 

The court is requested to pass upon the contentions of parties in 
respect to causes (a), (b), (c) as named above; but as to cause (d), as 
set out above, it is agreed by all parties that this question may be post- 
poned and tried before the court and jury at some subsequent term. 

Upon the foregoing facts, the court is of the opinion that because of 
the felonious slaying of his wife, the estate of J. A. Groves is not entitled 
to any part of the proceeds collected by F. L. Potter, administrator, 
from the Mutual Life Insurance Company of Maine, but that the pro- 
ceeds thereof should belong to W. V. Parker, administrator of the said 
Maggie Groves. The court is also of the opinion that the proceeds from 
the policy issued by the Woodmen of the World, and now in the hands 
of the defendant, J. A. Groves, deceased, is the property of the defend- 
ant, Rebecca J. Groves, who is admitted to be the beneficiary named in 
said policy, in the event of the prior death of the said Maggie Groves. 

The court is also of the opinion upon the admitted facts that W. V. 
Parker, administrator of Maggie Groves, deceased, is not entitled to 
recover anything in this action in respect to the dower right of his 
intestate, or of any rights that she may have had as widow or distribu- 
tee of the estate of the said J. A. Groves, and in respect to this cause of 
action the same is dismissed. 
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It was thereupon adjudged that the plaintiff recover of the defendant, 
F. L. Potter, administrator of John A. Groves, $1,000 collected by said 
administrator from the Mutual Life Insurance Company of Maine; 
that the defendant Rebecca J. Groves recover of said administrator 
$1,000 collected from the Woodmen of the World; that the plaintiff is 
not entitled to recover anything out of the estate of John A. Groves 
because of any dower right his intestate might have had or because she 
was the widow and a distributee of her deceased husband, and that the 
action for wrongful death be continued. 

The plaintiff and the defendant F. L. Potter, administrator, excepted 
and appealed. 

It was agreed by the parties that sections 4 and 5 in the policy issued 
by the Woodmen of the World are the only provisions applicable to the 
questions arising upon said policy. The sections are as follows: 

“Section 4. Applications—Applications must be made on forms pre- 
scribed by the Sovereign Commander, stating the amount desired and 
naming the beneficiary and relationship to applicant, which beneficiary 
or beneficiaries shall be his wife, children, adopted children, parents, 
brothers and sisters, or other blood relations, or persons dependent upon 
the member. If the beneficiary named is not one of said class of per- 
sons, the certificate shall be null and void. 

“Section 5. Beneficiaries—The beneficiary or beneficiaries shall be 
designated in every beneficiary certificate issued and shall be only of 
the class named above. In the event of the death of all the beneficiaries 
designated before the death of the member, if no new designation has 
been made, the benefits shall be paid to the surviving widow and sur- 
viving children of the member, share and share alike, provided such 
widow shall not be entitled to any benefits if she shall have been di- 
vorced; prowded further, that if there be no surviving widow, the sur- 
viving children, if any, shall be entitled to all of such benefits, and if 
there be no surviving children, then the surviving widow, if any, shall 
be entitled to the benefits; but if there be no surviving wife or children, 
such benefits shall be paid to the next living relation of the member in 
the order named in class of beneficiaries named in paragraph 4 above, 
and those of the half blood shall share equally with those of the full 
blood.” 

It is admitted that since the hearing of this cause that F. L. Potter, 
administrator, has died, and that Nellie Susan Outlaw is now the duly 
qualified and acting administrator de bonis non of the said estate, and 
has by her own motion been made a party hereto. 


Butler & Butler for plaintiff. 
Beasley & Stevens, J. Fauson Thomson, J. T. Gresham, Jr., and 
Rk. D. Johnson for defendants. 
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Apams, J. It is a fundamental maxim of the common law that no 
man should take advantage of his own wrong. Not only is the maxim 
based on elementary principles; it is firmly embedded in our juris- 
prudence, and as remarked by Broom, it admits of illustrations from 
every branch of legal procedure. Legal Maxims, 275. One of these 
illustrations 1s given in Anderson v. Parker, 152 N. C., 1, in which it 
is said that the beneficiary in a policy of insurance who has caused or 
procured the death of the insured under circumstances amounting to a 
felony will not be allowed to recover on the policy. As the Court ob- 
served, this wholesome doctrine has been uniformly upheld except where 
the interest involved was conferred by statute and the statute itself did 
not recognize any exceptions. 2 Couch, Cyc. of Ins. Law, 1018. 

Conversely, if a husband insures his life for the benefit of his wife 
and afterwards feloniously takes her life neither he nor his estate will 
be permitted to profit by his wrong. “To permit a person who com- 
mits a murder, or any person claiming under him, to benefit by his 
criminal act, would be contrary to public policy. And no devisee can 
take under the will of a testator whose death has been caused by the 
criminal and felonious act of the devisee himself. And, in applying 
this rule, no distinction can be made between a death caused by murder 
and one caused by manslaughter. Nor does the common-law right of 
succession by descent operate in favor of one who wilfully takes the hfe 
of his ancestor for the purpose of succeeding to his property rights. 
And the common-law right of a man to succeed to the property of his 
wife upon her death does not operate in favor of one who murders his 
wife. And the rule that the common-law doctrine of succession to prop- 
erty does not operate in favor of one who wilfully takes the hfe of his 
ancestor should apply against any person claiming through or under 
the slayer. Nor does a rule of law that a common-law right of succes- 
sion to property does not operate in favor of one who wilfully takes the 
life of his ancestor contravene a constitutional provision that a convic- 
tion of crime shall not work a forfeiture of the estate.’ Wharton on 
Homicide (3 ed.), sec. 665. As observed by Mr. Justice Field in Mutual 
lafe Ins. Co. v. Armstrong, 117 U.S., 591, 29 Law Ed., 997, “It would 
be a reproach to the jurisprudence of the country, if one could recover 
insurance money payable on the death of a party whose life he had 
feloniously taken.” Among the decisions in accord with this are Vew 
York Infe Ins. Co. v. Davis, 44 L. R. A. (Va.), 305; Supreme Eq. Life 
Assur. Society v. Weightman, 66 L. R. A. (Okla.), 1210. 

There is an exhaustive discussion of the question here presented in 
Box v. Lanver, 112 Tenn., 393. The material facts as therein stated 
were as follows: A husband obtained an insurance policy on his life in 
the sum of $10,000, which was payable to the wife of the assured should 
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she survive; otherwise to his representatives. Immediately after its 
issuance he delivered the policy to his wife with the statement that it 
was her policy and that she must pay the premiums accruing on it. 
Out of her own estate all of the premiums were paid by her and the 
policy from the time it was delivered to her until her death was in her 
possession and under her control. Some time afterwards the husband 
feloniously took the hfe of his wife and then inflicted upon himself a 
mortal wound from the effect of which he died a few hours later. 

The plaintiff insisted that the policy was a right existing in his intes- 
tate at the time of her death, and that while, under ordinary conditions, 
it would have vested in the husband surviving, jure mariti, yet, inas- 
much as the survivorship was brought about by his felonious act, his 
estate should not be permitted to make profit out of it, and that the 
policy or its proceeds should be preserved to the representative of her 
estate for the benefit of her children who were her distributees. It was 
contended by the defendant that the husband by the terms of the policy 
had a fixed right in it, defeasible only upon the wife’s surviving him, 
and, if not, the husband’s right accrued to him jure mariti, and that 
this right should not be forfeited by the murder of his wife. 

Sustaining the plaintiffs contention, the Court said: “It has been well 
said that there are certain general and fundamental maxims of the com- 
mon law which control laws as well as contracts. Among these are: ‘No 
one shall be permitted to profit by his own fraud, or to take advantage of 
his own wrong, or to found any claim upon his own iniguity, or to 
acquire property by his own crime. These maxims are adopted by 
public policy, and have their foundation in universal law administered 
in all eivilized countries.’ These maxims embodied in the common law, 
and constituting an essential part of its warp and woof, are found an- 
nounced both in text-books and in reported cases. Without their 
recognition and enforcement by the courts, their judgments would 
excite the indignation of all right-thinking people. The first of these 
maxims is apphed in order to prevent one from taking the benefit of his 
own fraud. Why should not the last be enforced so as to forbid a party 
receiving the fruits of his own crime?’ 

And on the petition to rehear, it was further remarked: “We think 
that every legal and equitable consideration tend to support the claim 
of her administrator, and that, as a matter of right, as well as of sound 
pubhe policy, the proceeds should pass to those of her blood who stood 
in closest relationship with her at the time of her death, to wit, her 
children, rather than to the representatives of one whose claim rests 
alone upon his felomious act.” 

Upon this broad principle it is held that a husband who murders his 
wife has no interest in her estate jure mariti. In Perry v. Strawbridge, 
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209 Mo., 621, 646, it was said that a provision that no conviction shall 
work a forfeiture of estate has no relation to the devolution of prop- 
erty; that it is intended to prevent forfeiture of a criminal’s estate on 
account of his offense; that a surviving husband who had feloniously 
killed his wife acquired no estate in her property; and that there was 
nothing upon which the constitutional provision could operate. Dis- 
tinction has been noted between the divesting of property and the denial 
of one’s right to inherit—the rule generally approved being this: that 
public policy and the administration of justice prevent one from acquir- 
ing title to property which he seeks to obtain by murder. Garwols v. 
Bankers Trust Co., 232 N. W. (Mich.), 239; Sheilenberger v. Lansom, 
98 A. S. R. (Neb.), 500; Riggs v. Palmer, 12 A. 8S. R. CN. Y.), 819; 
Barnett v. Couey, 27 8. W. (Mo.), 757; Van Alstyne v. Taffy, 169 
N.Y. 8., 178; Bryant v. Bryant, 193 N. C., 872. Nor is 1t necessary 
that there be an express exception in the policy forbidding a recovery 
by a beneficiary who intentionally kills the insured. Metropolitan Life 
Ins. Co. v. Shane, 135 S. W. (Ark.), 836. 

It may be deduced from what we have said that the same principle of 
public policy which precludes the defendant from claiming the pro- 
ceeds of the insurance as the administrator of the deceased husband 
directly under the contract of insurance, precludes him from claiming 
the proceeds on the ground that his intestate was a distributee of the 
deceased wife’s estate. Slocum v. Metropolitan Life Ins. Co., 245 Mass., 
565; 0. S., 10, 2522. 

Since the defendant’s intestate had no right to the insurance money 
under the contract or as distributee of his deceased wife’s estate, Rebecca 
J. Groves, the mother of the assured, is precluded from claiming it 
solely for the reason that she is his next of kin. C. 8., 187; Wells v. 
Wells, 158 N. C., 3380; In re Pruden, 199 N. C., 256; Schmidt v. 
Northern Ivfe Association, 51 L. R. A. (Lowa), 141. 

Does it therefore necessarily follow that Rebecca J. Groves 1s not 
entitled to the amount collected on the policy of the Woodmen of the 
World? The answer must be sought in the terms of the contract; for 
“the status of a beneficiary designated as such in an insurance policy 
or benefit certificate depends entirely upon the terms of the contract of 
insurance, construed in accordance with the rules of interpretation and 
construction applicable to such contracts, he being held chargeable with 
notice of the contents of the same.” 2 Couch Cyc. of Ins. Law, sec. 306. 

This proposition calls for a determination of the deceased wite’s 
interest in the contract. Was it vested or contingent? If she had an 
unconditional vested right her status was such that the insured could 
not destroy her interest without her consent except as he could destroy 
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his own right or interest by a forfeiture of the policy. Congland v. 
Smith, 79 N. C., 303, modified in Hooker v. Sugg, 102 N. C., 115. In 
an ordinary policy of hfe insurance, the beneficiary acquires a vested 
interest from the time the insurance takes effect, if in the contract there 
is no stipulation reserving to the insured a right to change the bene- 
ficiary, assign the policy, or divert the proceeds, unless the language 
of the policy is inconsistent with a vested interest. Herring v. Sutton, 
129 N. C., 107; Lanzer v. Ins. Co., 142 N. C., 14; Wooten v. Order of 
Odd Fellows, 176 N. C., 52; Lockhart v. Ins. Co., 193 N. C., 8 This 
principle, however, does not prevail where the right or interest of a 
particular beneficiary is subject to be changed or to be defeated under 
the terms of the contract by which it was created. Wooten v. Order, 
etc., supra; Pollock v. Household of Ruth, 150 N,. C., 211. If thus 
subject to be changed or defeated the interest of the beneficiary is not 
property but a mere expectancy, which cannot ripen into a vested 
interest before the death of the insured. 

In the case before us Maggie F. Groves was the beneficiary. There 
was no change or attempted change by the insured. The succession of 
beneficiaries is definitely pointed out in the fifth section of the contract: 
“If there be no surviving wife or children, such benefits shall be paid 
to the next living relations of the member in the order named in the 
class of beneficiaries in paragraph four.” There were no children. The 
interest of the wife was contingent upon her surviving her husband, 
and her death, occurring before bis, terminated her contingent interest. 
2 Couch, Cye., etc., 999. The right to the proceeds of the policy thus 
passed to the next living relation of the insured, who is his mother. 
Entwistle v. Traveler's Ins. Co., 51 At. (Penn.), 759; Conn. Mut. Lefe 
Ins. Co. v. Burroughs, 91 A. D. (Conn.), 725; Germania Life Ins. Co. v. 
Wurtz, 162 N. W. (Mich.), 981. 

If it be granted that Rebecca J. Groves is in the class named in 
section four by reason of privity in blood with the insured, it does not 
follow that her status as beneficiary is not definitely fixed by the terms 
of the contract. Indeed, her interest is derived from the contract and is 
not affected by any asserted analogy between a devise and a contract of 
insurance. Conegland v. Smith, supra. The plaintiff, therefore, is not 
entitled to the proceeds of the policy issued by the Woodmen of the 
World. 

We find no error in that part of the judgment which dismisses the 
plaintiff’s second cause of action, based upon an alleged right to recover 
the value of his intestate’s dower right, her year’s support, and one-half 
the personal estate as distributee of the insured. 

On the plaintifi’s appeal the judgment is affirmed. 
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ApprEAL BY Dzerenpant, EF. L. Potrer, ADMINISTRATOR. 


Avams, J. His Honor adjudged that the plaintiff is entitled to the 
money collected on the policy of the Mutual Life Insurance Company 
of Maine. The defendant excepted on the ground that the deceased hus- 
band was never convicted of the felonious slaying of his wife. True, the 
statute provides that if either husband or wife shall be convicted of the 
felonious slaying of the other, or of being accessory before the fact, the 
party so convicted shall thereby lose all his or her right . . . in 
the real or personal estate of the other party. C©.%., 2522. 

One of the admitted facts is this: the homicide committed by J. A. 
Groves was unlawful, wrongful, and felonious. A fact isa fact, whether 
determined by a jury or admitted by the parties. The defendant, hav- 
ing made the admission, has no reason to complain because his intestate 
was not technically convicted by a jury. 

It will be noted, in addition, that Maggie F. Groves acquired a vested 
right by virtue of this policy, of which she could not be deprived with- 
out her consent. Herring v. Sutton, supra; Lanier v. Ins. Co., supra; 
Wooten v. Order of Odd Fellows, supra; Lockhart v. Ins. Co., supra. 

On the defendant’s appeal the judgment is affirmed. 





T. G. HARTSFIELD vy. HARVEY C. HINES COMPANY, A CorPoRATION, AND 
HARVEY C. HINES, INDIVIDUALLY. 


(Filed 18 February, 1931.) 


1. Libel and Slander B b——Privilege is a question of law to be deter- 
mined by the court, 
The question of whether slanderous words are privileged is a question 
of law for the court. 


2. Same—Where words are qualifiedly privileged the plaintiff must prove 
falsity and matice. 

Where the slanderous words spoken of the plaintiff by the defendant 
are absolutely privileged, falsity and malice are irrebuttably negatived, 
but where the words are qualifiedly privileged the plaintiff must prove 
that they were falsely and maliciously uttered. 


8. Same——Words held to be qualifiedly privileged under the facts of this 
case, 

Where the president of a corporation, after making investigation of re- 
ports of certain alleged misappropriations of its treasurer, summons him 
to his presence and inferentially charges him therewith in the presence 
of other officers or employees of the corporation having the duty of keep- 
ing the company’s records, the accusations of the president are quali- 
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fiedly privileged, the president, officers and employees having an interest 
therein, and the treasurer in his action to recover damages for the utter- 
ance of the alleged slander must show that the words were spoken 
falsely and maliciously. 

4. Same—Evidence failed to show malice in utterance of words quali- 
fiedly privileged and dirccted verdict would have been proper. 

In an action for slander uttered by the defendant as president of a 
corporation, inferentially charging its treasurer, the plaintiff, with mis- 
appropriating the company’s property, evidence that the president and 
the plaintiff had always theretofore been on friendly terms, that the 
words were spoken in good faith and that the president appeared to be 
distressed at the time, is sufficient to support the finding of the court that 
the words spoken were spoken without malice. 

5. Same—~Words spoken to police officer concerning misappropriations 
were qualifiedly privileged, the officer having an interest therein. 

Where a police officer has arrested an employee of a corporation having 
in his possession goods of the corporation that had been misappropriated, 
words spoken to the officer by the president of the corporation charging 
that another employee of the corporation had also misappropriated goods 
of the corporation are qualifiedly privileged, the president of the cor- 
poration and the officer having an interest in the matter, it being the 
duty of the officer to detect criminals. 

6. Same—In this case held: answer of defendant sufficiently pleaded 
qualified privilege. 

In an action to recover damages for slander justification and mitiga- 
tion are comprehended in the defendant’s answer alleging truth and 
privilege, especially when the facts from which the privilege springs are 
set up by the defendant and appear to be sufficient. C. S., 542. 


Civiz action, before Devin, J., at June Term, 1930, of Lenorr. 

The plaintiff was employed by the individual defendant fourteen or 
fifteen years ago. Subsequently the business was incorporated and was 
thereafter known as the Harvey C. Hines Company. The plaintiff 
began work at $60 or $65 a month, and at the time of the utterance of 
the slanderous words, hereinafter complained of, he was making $4,200 
per year. The plaintiff had general supervision of the entire business 
of defendant and was at the time the cause of action arose, treasurer 
of the defendant corporation and held a share of stock therein. The 
defendant corporation transacted a large volume of business and had 
many employees. 

The evidence tended to show that the defendant Hines and the plain- 
tiff were close friends and visited the homes of each other frequently, 
and each apparently had impheit confidence in the other. The defend- 
ant Harvey C. Hines was president of the corporation and in such 
capacity had general supervision and control of all the affairs of the 
company. Some time prior to 6 August, 1926, certain trusted employees 
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made certain complaints and reports to Harvey C. Hines, president, 
with respect to certain transactions of plaintiff, which tended to leave 
the impression that the plaintiff was misappropriating the money of his 
employer. As a consequence of such reports, the defendant, Harvey C. 
Hines, undertook to make an investigation of the transactions of plain- 
tiff, in the course of which investigation he examined the plaintiff’s 
bank account and other business transactions, and as a result of inquiries 
so made, the defendant Hines, on the morning of 6 August, 1926, called 
the plaintiff into his private office. At the time there were also in the 
ofice Mr. Walters, Mr. Weise, and Mr. Small, who were all trusted 
employees of the corporation. Walters was vice-president of the com- 
pany; Weise was head bookkeeper, and had charge of invoices and 
records, and Small was night clerk or the man in charge of the busi- 
ness during the night. These were the only persons in the private office 
of defendant Hines. 

The conversation in the private office was narrated by the plaintiff 
as follows: I took a seat opposite Mr. Hines. He said: “Tom, I guess 
you know what I want to talk with you about?” I told him I did not. 
He said, “Well, we feel like you have not been dealing fair with us,” 
and I said, “I don’t understand any such accusation and I would like 
for you to explain,” and he said, “I mean that you have simply been 
dishonest with us and I have made my investigation and am pretty 
well satisfied.” I said, “You may be satisfied, but I would lke to be 
satisfied. I would like for you-to tell me what you are getting at.” He 
said it did not need any explanation, and he said, “You don’t deny these 
papers, do you?” He laid before me certain papers, and I told him those 
papers did not mean anything, and I asked him if he had anything 
besides that, and he said Mr. Small was his eye witness. I continuously 
asked him if he would not give me some definite reason for it. He said 
no, it did not need any explanation, and all he was going to ask of me 
was to resign, and he would not prosecute me, and that that was all that 
was necessary. I told Mr. Hines I would hand in my resignation, but 
first I would like for him to let me know just what his charges were, 
and if he would I would like to talk to him privately, and that instant 
we left the office and went out in the warehouse, ete. 

The defendant offered testimony tending to show that the plaintiff 
did not deny misappropriating money, but confessed to the same. Em- 
ployees of defendant testified that when the defendant returned from 
the warehouse where he and plaintiff had had a private conversation 
that the defendant Hines was shedding tears and was greatly distressed 
over what he considered the unfaithfulness of a trusted friend. The 
plaintiff, however, denied that he ever made any confession in private. 

The defendant pleaded truth and justification. The defendant filed 
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an itemized list of money and property which he claimed the plaintiff 
had appropriated to his own use. This list appears in the record as 
“Exhibit A” and consists of a certain sum of money in the compartment 
of the safe of the corporation used exclusively by the plaintiff. In addi- 
tion to sums of money the said “Exhibit A” charged that the plaintiff 
had taken goods, wares and merchandise from the defendant’s store for 
his own consumption, consisting of coca cola, coal, canned goods, and 
other items. 

The plaintiff, as a witness in his own behalf, offered evidence tending 
to explain the items of money. Some of these items of money the plain- 
tiff contended belonged to the Ku Klux and represented collections 
turned over to him from time to time by members of said order. 

On 2 October, 1926, Asa C. Hawkins, a deputy sheriff of Lenoir 
County, arrested Mr. Small, an employee of defendant corporation, and 
one of those present on 6 August at the conference between the plaintiff 
and the defendant when the first alleged slanderous utterances were 
made by defendant Hines. Small was charged with illegal possession 
of whiskey. The evidence tended to show that’on 2 August, 1926, at 
about 2 o’clock in the morning the defendant Hawkins called the de- 
fendant Hines over the telephone and informed him that he had arrested 
one of his employees. Thereupon Hawkins, in company with Mr. 
Wilcox, chief of police, went to the home of Mr. Hines. Hines came out 
on the porch in his bath robe and it was then between 1, 2 or 3 o’clock 
in the morning. Hawkins reported to Hines that he had one of his 
employees under arrest for violation of the law, and that he had found 
some of the property of the corporation down in the woods where the 
arrested employee was. The deputy sheriff testified that he “made a 
remark to him (Hines) that it was probably where some of his shortage 
came from. Hines replied, ‘Tom (plaintiff Hartsfield) has been at 
that for two or three years” ”’ There was no evidence that Wilcox, the 
police officer, heard any of the conversation. 

This conversation before daybreak at Hines’ house on the second 
day of October, 1926, constitutes the second cause of action. 

At the conclusion of the evidence the trial judge held as a matter of 
law that the conversation of 6 August, 1926, in the private office of 
defendant Hines was privileged and withdrew from the jury all consid- 
eration of the first cause of action based upon said conversation. In 
deference to such intimation of the court the plaintiff took a nonsuit as 
to the first cause of action and assigned the ruling of the judge as error. 

Thereupon, the trial judge submitted the following issues to the jury: 

1. Did the defendant, Harvey C. Hines, on or about 2 October, 1926, 
and in the presence of Asa Hawkins, speak of and concerning the plain- 
tiff in substance the words alleged in the complaint? 
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2. If so, were they true? 

3. What compensatory damages, if any, is the plaintiff entitled to 
recover therefor ¢ 

4, What punitive damages, if any, is the plaintiff entitled to recover 
therefor ? 

The jury answered the first issue “Yes”; the second issue “No”; the 
third issue “$10,325”; the fourth issue “$2,766.66.” 

The trial judge in his discretion set aside the verdict as to the fourth 
issue relating to punitive damages, and thereupon entered judgment 
that the plaintiff recover from the defendant, Harvey C. Hines, the sum 
of $10,325, with interest from 9 June, 1930, until paid. It was further 
ordered that the plaintiff recover nothing of the corporate defendant. 

The plaintiff testified in reference to the relation between Hines and 
himself that up until 6 August, 1926, “I had always considered that 
my relations with Mr. Hines had not only been most pleasant, but had 
been cordial. I considered it so up until this very hour. He had shown 
me every consideration that I could expect from him. He had always 
treated me in a nice way. I felt like I had served him properly and 
he always respected me.” 

From judgment rendered both parties appealed. 


George OC. Green, McLean & Rodman, Whitaker & Allen and Rouse & 
Rouse for plainteff. 

Dawson & Jones, Sutton & Green, F. E. Wallace and Varser, Law- 
rence & McIntyre for defendant, Harvey C. Hines. 


Brogpen, J. The determinative questions of law presented by the 
record are: 

1. Was the trial judge correct in holding that the conversation on 
6 August, 1926, in the private office of defendant was privileged ? 

2. Was the conversation between the defendant and the deputy 
sheriff, Hawkins, on 2 October, 1926, privileged ¢ 

3. Must privilege be expressly pleaded where the defendant pleads 
truth and justification ? 

With reference to the first cause of action, based upon the conversa- 
tion of 2 August, the judge charged the jury as follows: 

“As to the first occasion, 6 August, 1926, the uncontradicted evidence 
is that the words were spoken by the defendant Harvey C. Hines as 
president of the Harvey C. Hines Company and were spoken to the 
plaintiff, who at that time was an officer and employee of that com- 
pany, and were spoken in the presence of other employees of the com- 
pany in respect to a matter as to which each of them had an interest, 
and, therefore, the communication was a qualifiedly privileged one and 
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no action for damages would he, therefore, unless the words were spoken 
with actual or express malice, in the sense of ill will, grudge, revenge or 
desire to injure, and as to the utterance of 6 August, 1926, there is not 
sufficient evidence to be submitted to you that Harvey C. Hines was at 
that time and on that occasion and under those circumstances actuated 
by express malice, and the court having at the close of the testimony so 
announced these views as to the law, and that it would so charge the 
jury, the plaintiff in deference to such intimation of the court, took a 
nonsuit as to the cause of action based on the alleged slander on 
6 August, 1926, and, therefore, that part of the case is removed from 
your consideration and issues are submitted to you now only as to the 
utterance alleged to have been made by the defendant, Harvey C. Hines, 
to Asa Hawkins on 2 October, 1926.” 

The foregoing instruction is in accord with authority established by 
the decisions of this Court. Ramsey v. Cheek, 109 N. C., 270; Gattrs v. 
Kilgo, 128 N. C., 402; Gattis v. Kilgo, 140 N. C., 106; Frelds v. Bynum, 
156 N. C., 418; Beck v. Bank, 161 N. C., 201; Brown v. Lumber Co., 
167 N. C., 9; Hlmore v. RB. R., 189 N. C., 658; Tripp v. Tobacco Co., 
193 N. C., 614; Ferrell v. Siegle, 195 N. C., 102; Newberry uv. Willis, 
195 N. C., 302. 

Privilege is a question of law and is to be determined by the court. 
The idea was expressed in Gattis v. Kilgo, 140 N. C., 106, as follows: 
“The standard of privilege is the standard of the law, not of the indi- 
vidual, and the privilege depends, not on what the individual may have 
supposed to be his interest or duty, but upon what a judge decides, as 
matter of law, his interest or duty to have been. The court determines 
what is and what is not privileged.” 

The legal distinctions between absolute and qualified privilege are 
pointed out in the decisions. Qualified privilege rests upon the fact of 
interest or duty. That is to say, if the speaker of the alleged slanderous 
words has an interest or duty in the subject-matter of the conversation, 
and the hearer has an interest or duty with respect to the subject-matter 
of the conversation, then the doctrine of qualified privilege applies. 
“Tf the words are actionable per se in ‘unprivileged’ slander and libel, 
falsity and malice are prima facie presumed. If ‘absolutely privileged,’ 
falsity and malice are irrebuttably negatived, and if it is a case of 
‘qualified privilege,’ falsity and malice must be proven.” Newberry v. 
Willes, 195 N. C., 802. 

Applying the law to the conversation of 6 August, 1926, in the private 
office of the defendant, it is clear that all parties present had an 
interest in the subject-matter of the conversation. The subject-matter 
of the conversation disclosed by the evidence was certain irregularities 
in handling the cash, invoices and other records of the business. The 
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plaintiff had an interest in these transactions because he was the treas- 
urer of the company and charged with the duty of preserving the prop- 
erty and records of his employer. Walters, who was present, had an 
interest in the subject-matter of the conversation because he was vice- 
president of the company. Weise had an interest because he was head 
bookkeeper and charged with the duty of preserving the records and 
property of his employer. Small had an interest because he was in 
charge of the business at night, and it was likewise his duty to preserve 
and properly account for invoices and property of his employer coming 
into his hands. Certainly the defendant Hines, as president of the 
corporation and as the active head of its transactions, had an interest 
in the subject-matter of the conversation and was in like manner 
charged with the duty of preserving the property and records of the 
corporation. Moreover, there was no evidence of such malice as the 
law recognizes as sufficient to overthrow the qualified privilege of the 
occasion because the plaintiff testified that the relations between him 
and the defendant had been close, friendly and cordial up to the very 
moment of the conference. 

Therefore, we hold that the trial judge ruled properly in excluding 
the first cause of action from consideration by the jury. _ 

The second cause of action involves the conversation between the de- 
fendant and a deputy sheriff. The evidence discloses that the conver- 
sation took place before daybreak at the defendant’s home, and that he 
was presumably called from his bed by the officer and apprised of the 
fact that a trusted employee, to wit, one Small, was under arrest, and 
that certain property of the defendant corporation had been found in 
the woods where Small had been. The conversation between the deputy 
sheriff and the defendant is not clearly expressed in the evidence, but 
the unmistakable inference from the words used compel the conclusion 
that the officer intended to suggest to the defendant that Small was the 
party responsible for the shortage in the business. Small was one of 
the persons present at the conference between the plaintiff and the 
defendant on 6 August, and was at the time of the officer’s visit a 
trusted employee of the defendant corporation and in charge of its 
property and records during the night time. The bald intimation made 
to the defendant by the officer was that Small and not the plaintiff was 
guilty of misappropriation, if such had occurred. 

In this situation, what was the defendant to do? Should he stand 
mute or should he reply to the accusation thus made? He chose to 
speak the words set out in the record. It is to be assumed that the 
officer approached the defendant in the dead hours of the night in good 
faith, and for the sole purpose of bringing the wrongdoer, whoever he 
was, to account. He was employed by the State for that exclusive pur- 
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pose. Thus the officer had an interest in the occasion. The defendant 
likewise had an interest in the subject-matter of the conversation and 
was charged with a duty with reference to the accusation made by the 
officer. 

The courts and textwriters have discussed the question as to whether 
a communication to such officers, made in good faith and without malice, 
is justified under the doctrine of qualified or absolute privilege. See 
Stevens v. Allen, 15 A. L. R., 245; Shinglemeyer v. Wright, 124 Mich., 
230, 50 L. R. A., 129; Parker v. Kilpatrick, 126 Atlantic, 825. In the 
Parker case, supra, the Supreme Court of Maine holds that words 
spoken to a police officer, peace officer, or deputy sheriff, either for the 
detection of crime or for the protection of his own property, if made 
in good faith and without malice, are privileged. To like effect are the 
words quoted in the case of Logan v. Hodges, 146 N. C., 38, as follows: 
“Words charging a party with theft, spoken in good faith, under a 
belief of their truth and with probable cause, to a police officer employed 
to detect the robber, are in the nature of a privileged communication.” 
As all police officers and sheriffs are employed by the State to detect 
crime, it is not apprehended that they should be specifically employed 
by a particular individual in order to permit him to claim the protec- 
tion of qualified privilege. 

Applying the accepted principles of law to the facts disclosed, we 
are of the opinion and so hold, that the conversation of 2 October, 1926, 
was subject to the defense of qualified privilege, and, therefore, we deem 
the ruling of the trial judge to the contrary, as erroneous. 

The third question of law involves the question as to whether priv- 
ilege must be specifically pleaded. C. 8., 542, expressly provides that a 
plea of justification and mitigating circumstances may be set up in the 
answer as a defense to an action for slander. Apparently the statute 
contemplated that privilege was a form of justification. Certainly in 
the forum of reason justification is a general term broad enough to 
cover both truth and privilege. At any rate the facts from which the 
privilege springs are set forth in the answer. The plaintiff relies upon 
Gudger v. Penland, 108 N. C., 593, but an examination of that decision 
discloses that the court had in mind the allegations of the complaint 
rather than defenses required to be set up in the answer, and we do not 
deem this case decisive of the question. 

Questions of the admissibility of evidence and exceptions to the charge 
of the court have been debated in the briefs, but as a new trial must be 
awarded for the reason hereinbefore set out, we do not discuss or decide 
the points of law raised by said exceptions. 

Plaintiff’s appeal: No error. 

Defendant’s appeal: New trial. 
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THE CITY OF WASHINGTON anv THE TRUST COMPANY OF WASH- 
INGTON, as Srinkine Funp COMMISSION OF THE City OF WASHINGTON, V. 
M. U. HODGES, DR. E. M. BROWN anp MRS. LENA SWAIN. 


(Filed 18 February, 1981.) 


1. Appeal and Error J b—Refusal of trial court to allow defendant to 
file answer after time is not reviewable on appeal. 

The refusal of the trial court to allow a defendant to file answer after 
the time is not reviewable on appeal, the matter being within the sound 
discretion of the trial court. 

2. Pleadings H a—tTrial court has the power in his discretion to allow 
extension of time for filing pleadings. 

N. C. Code, 1927, 509, providing that the clerk may not extend the time 
to file answer for more than twenty days from the time the answer is due 
to have been filed, except by consent of parties, does not affect the right 
of the Superior Court judge to allow an extension of time under C. 8., 
536, in his discretion upon such terms as he may deem just, but the 
matter is within his discretion, and no appeal will lie from his refusal to 
allow a defendant to file answer after the trial is called. 

3. Same — Where answer of codefendant does not set up cross-action 
against complainant he is not entitled to be served with answer. 


Where one defendant has, with the consent of the plaintiff been 
allowed an extension of time to file answer and has interposed a defense 
involving the rights of his codefendant, the latter who has filed no answer 
is bound by the discretionary ruling of the judge refusing to allow him to 
file answer upon his discovery of the matter alleged in the answer of his 
codefendant which was not served on him, such answer not setting up 4 
ercss-action by the defendant filing it against the complaining defendant. 


AppraL by defendant, E. M. Brown, from Harris, J., at October 
Term, 1930, of Beavrortr. Affirmed. 

Facts: (1) On 21 December, 1928, the defendant, M. U. Hodges 
executed and delivered to the defendant, Mrs. Lena Swain, seven notes of 
$500 each, due annually for seven years, interest at the rate of six per 
cent payable annually, aggregating $3,500. Said notes were secured 
by deed of trust to Harry McMullan, which was duly recorded. A 
provision in the deed of trust was to the effect that upon default in the 
payment of any note and interest the whole indebtedness was to become 
due and payable. 

(2) That said notes were endorsed as follows: (a) Mrs. Lena Swain 
to Dr. E. M. Brown (Dr. Brown having sold Mrs. Swain a tract of 
land and this was in payment). (b) Dr. E. M. Brown endorsed said 
notes for a valuable consideration to the Trust Company of Washington 
as Sinking Fund Commissioner of the City of Washington, and the 
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plaintiff is now the owner and holder of the notes. M. U. Hodges, who 
executed to Mrs. Lena Swain the seven notes of $500 each, as above set 
forth, which represented the balance owing on the purchase of land, 
and on said land there was a mortgage showing canceled upon the 
records, which afterwards in the suit of Union Central Life Ins. Co. v. 
Ada G. Cates, the said M. U. Hodges and others (reported 193 N. C., 
456), was declared in full force and effect. 

(3) The land was sold by a commissioner appointed to foreclose the 
encumbrance in the Union Central Infe Ins. Co. case, supra, and after 
paying the liens on the property there was a balance of $552.22. 

(4) On 11 November, 1927, an action was brought by plaintiff against 
the defendant M. U. Hodges, Dr. E. M. Brown and Mrs. Lena Swain, 
and the complaint filed 12 November, 1927, alleges, among other things: 
“(3) That said notes bear upon the back thereof the endorsement of the 
defendants, Mrs. Lena Swain and Dr. E. M. Brown, and the plaintiff, 
the Trust Company of Washington, is the holder thereof in due course, 
having paid full value therefor and before maturity. . . . That 
there 1s now due the plaintiffs upon said notes the full amount of 
$3,000, with interest from 21 December, 1924, subject, however, to the 
payment of $552.22, if said amount is properly payable upon said notes, 
which as plaintiffs are informed and believe is true.” 

M. U. Hodges, answering, says: “That on or about 21 December, 
1928, this defendant executed to Mrs. Lena Swain seven notes of $500 
each, one being due each year for seven successive years, which notes 
were secured by deed of trust to Harry McMullan; that said notes repre- 
sented and were given for $8,500 of the purchase money of a tract of 
land conveyed by Mrs. Lena Swain and her husband to this defendant, 
being the same land described in the deed of trust executed by him to 
Harry McMullan, which notes and deed of trust were executed and 
delivered by this defendant on the representation and warranty of Mrs. 
Lena Swain and her husband to him that said land was free and clear 
of all encumbrances and that they were conveying to him a good and 
indefeasible title, upon which he relied, and without which he would not 
have made said purchase. It is also admitted that only the first of said 
notes and interest on all of them for one year has been paid and this 
payment was made before defendant learned of the true situation in 
respect to said land. . . . This defendant has no knowledge or 
information sufficient to enable him to form a belief as to the matters 
alleged in section 8, and therefore denies the same and particularly 
denies that said Trust Company of Washington is a holder of said notes 
in due course or that it paid full value therefor, but, on the contrary, 
took said notes and holds the same with actual or constructive notice of 
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their infirmity and of all the facts, as this defendant is informed and 
believes, . . . which sale was made under foreclosure of a prior 
outstanding mortgage or deed of trust in favor of said Union Central 
Life Insurance Company, which appeared to have been canceled of 
record and which this defendant was informed by Mrs. Lena Swain 
and husband, or their attorney, had in fact been paid and canceled; 
relying upon which and being ignorant to the contrary, this defendant 
executed the purchase-money notes and the deed of trust aforesaid and 
undertook thereafter to maintain his right and title to said land as free 
and clear of encumbrances.” 

For further answer he alleges: “That he purchased said land from 
Mrs. Lena Swain and husband for the sum of $4,500, and paid thereon 
$1,000 in cash, executing seven purchase-money notes and deed of trust 
for the balance of $3,500, as aforesaid, and upon the representation and 
warranty of title made to him that the property was free and clear of 
all liens and encumbrances, upon which he relied; that thereafter it 
was judicially established in the suit of Union Central Life Insurance 
Company et al. v. Ada G. Cates et al., that the mortgage or deed of 
trust in favor of said Life Insurance Company was a valid and subsist- 
ing lien on the property and a foreclosure sale thereof was ordered and 
made, and in consequence of which the property was sold and this de- 
fendant thereby wholly deprived of his right and title thereto; that in 
consequence thereof, he is entitled to recover of Mrs. Lena Swain and 
her husband the sum of $1,000 and $500 paid on the first note and to 
have all of said notes surrendered up and canceled, as he is advised and 
believes. That the plaintiffs, together with Dr. E. M. Brown, had 
actual or constructive notice of all the facts and cireumstances and are 
not innocent holders or purchasers of said notes, or any of them, as this 
defendant is informed and believes.” 

The answer was filed 30 December, 1927. Mrs. Lena Swain and Dr. 
E. M. Brown filed no answer. The case came on for trial at October 
Term, 1930. 

The issue submitted to the jury and their answer thereto was as 
follows: “Did the plaintiff, sinking fund commissioner, acquire the 
notes sued on as a holder in due course? Answer: No.” 

The following judgment was rendered by the court below: 

“This cause coming on to be heard before his Honor, W. C. Harris, 
judge presiding, and a jury sworn and empaneled, and the jury having 
found in response to the issue submitted that the plaintiff, the Trust 
Company of Washington as Sinking Fund Commissioner, was not an 
innocent purchaser, or holder in due course of the notes described in the 
complaint, which were acquired by it from the defendant, E. M. Brown, 
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and it further appearing that the defendants Brown and Lena Swain 
have not answered the complaint nor filed any reply ta the cause of 
action alleged against them in the answer of defendant Hodges: 

It is now on motion of H. C. Carter, Esq., attorney for plaintiffs, ad- 
judged and decreed by the court that the Trust Company of Washington, 
as Sinking Fund Commissioner, recover of said defendants, E. M. 
Brown, and Lena Swain, the sum of said notes, to wit, $3,000, with 
interest thereon from 21 December, 1924, together with the costs of 
this action to be taxed by the clerk. 

On motion of McLean & Rodman, attorneys for defendant, M. U. 
Hodges, it is adjudged and decreed by the court that as against him 
plaintiffs take nothing by their suit and that he recover of plaintiffs his 
costs expended to be taxed by the clerk; further, that as to the defend- 
ants, E. M. Brown and Lena Swain, the allegations of the answer of 
said M. U. Hodges be taken as admitted, and that neither the plaintiffs 
nor the said Brown and Swain is entitled to recover anything on said 
notes or any of them from the defendant Hodges.” 

The assignment of error and other facts will be set forth in the 
opinion. 


H.C. Carter for plaintiff. 
MacLean & Rodman for M. U. Hodges. 
Ward & Grimes for Dr. KE. M. Brown. 


Crarkson, J. This is an action brought by plaintiff against the de- 
fendants to recover $3,000 (six notes $500 each), with interest from 
21 December, 1924, subject to a credit of $552.22 surplus from a sale 
under a prior mortgage wrongfully canceled of record. See Insurance 
Co. v. Cates, 193 N. C., 456. There were seven notes of $500 each, due 
annually for seven years, given by M. U. Hodges to defendant, Mrs. 
Lena Swain, balance purchase money on land, secured by deed of trust 
which was duly recorded. These notes for value were endorsed by Mrs. 
Lena Swain to Dr. E. M. Brown in a land purchase, and Dr. Brown 
for value endorsed same to plaintiff. One of the $500 notes has been 
paid by M. U. Hodges. This suit was instituted on 11 November, 1927, 
and complaint filed on 12 November, 1927, and served on defendants 
and on Dr. E. M. Brown 15 November, 1927. Neither Mrs. Lena Swain 
nor Dr. E. M. Brown filed an answer. Defendant M. U. Hodges filed an 
answer on 30 December, 1927, alleging false representations on the part 
of Mrs. Lena Swain to the effect that she represented that the land was 
free and clear of encumbrance when there was a prior mortgage as set 
forth in Insurance Co. v. Cates, supra. That the plaintiff was not a 
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holder in due course, but took the notes and held the same with notice of 
their infirmity. C. S., 3033, 3037. The issue was submitted to the 
jury at October Term, 1930: “Did the plaintiff, Sinking Fund Commis- 
‘sioner, acquire the notes sued on as a holder in due course?” The jury 
answered “No.” As between plaintiff and Hodges, the finding of the 
jury settled their controversy. 

But Dr. E. M. Brown contends that the question involved in this 
appeal: “Can the defendant (Hodges) by consent of plaintiff’s counsel, 
but without order of clerk or judge, procure an extension of time to 
file his answer, setting up in his answer, filed after the statutory time, 
matters affecting the rights of his codefendant Brown, without giving 
him notice of the contents of the answer on the grounds that Brown— 
in recognition of the plaintifi’s rights as set out in the complaint—has 
filed no answer to the complaint, thereby precluding Brown from setting 
up his rights against the codefendant Hodges ?”’ 

On this record we cannot agree with the contentions made by Dr. 
Brown. He was served with summons and complaint on 15 November, 
1927, and made no answer. Defendant M. U. Hodges filed his answer 
30 December, 1927. M. U. Hodges executed to Mrs. Lena Swain the 
seven notes of $500 each secured by deed of trust to Harry McMullan, 
trustee, as above set forth, the said notes represented the balance owing 
on the purchase of land from Mrs. Lena Swain. It is alleged by him that 
Mrs. Lena Swain fraudulently represented to him that the land was 
free and clear of any encumbrance, while in fact there was a mortgage 
showing canceled upon the records, which afterwards in the suit of 
Union Central Infe Insurance Company v. Ada G. Cates, the said M. U. 
Hodges and others (reported 193 N. C., 456), was declared in full force 
and effect. 

It appears in the record, and it is not denied by Dr. Brown, that 
on the issue above set forth he was a witness for plaintiff and undertook 
to establish the fact that he (Brown) was an innocent holder or pur- 
chaser of the notes. This question was directly submitted to the Jury 
under the charge of the court, and the jury found that Brown was not 
a holder in due course or innocent purchaser. We think he has no 
cause to complain. fand v. Gillette, 199 N. C., 462. 

The court below refused to allow Dr. Brown to file answer and found 
as a fact “that the neglect of E. M. Brown to employ counsel and file 
answer was inexcusable.” 

Dr. Brown contends that N. C. Code, 1927 (Michie), 509, was not 
followed, in that the court below did not allow an extension of time to 
Hodges to file an answer, but the plaintiff did and thereby Dr. Brown’s 
rights were affected as fhe answer of Hodges accomplished this result and 
he was given no notice of the contents of the answer. 
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The above statute says in part, “The clerk shall not extend the time 
for filing answer or demurrer more than once nor for a period of time 
exceeding twenty days except by consent of parties.” (Italics ours.) See 
Battle v. Mercer, 187 N. C., at p. 448. 

In the present case the plaintiff consented to an extension of time 
for Hodges to answer. As between the plaintiff and Hodges, section 
009, supra, was strictly complied with. Dr. Brown was served with 
summons and complaint on 15 November, 1927, and the trial was at 
October Term, 1930. Dr. Brown filed no answer and the case was pend- 
ing nearly three years. Dr. Brown when served with summons and com- 
plaint should have answered and set up what rights, if any, he had 
against plaintiff, and if secondarily liable to Hodges should have 
asserted that mght, just as M. U. Hodges asserted his rights when 
summons and complaint of plaintiff were served on him. 

The record discloses that the case was regularly calendared for trial 
at the October Term, 1928, but continued. The case was again set for 
trial at May Term, 1929, October Term, 1929, February Term, 1930, 
May Term, 1930, and October Term, 1930, at which time it was finally 
tried. The defendant Brown had not answered at the time of the trial 
and judgment by default final was duly entered against him and the 
other defendant, Mrs. Lena Swain, who hkewise had filed no answer. 

The answer of Hodges asserts no affirmative cause of action against 
Dr. Brown; it contains merely matters of defense as against plaintiff. 
The affidavit of Dr. Brown, in part, is as follows: 

“That this defendant was well acquainted with H. M. Burrows, who 
was manager and treasurer of the Trust Company of Washington and 
that after the summons and complaint were served on him he talked 
with the said Burrows about the matter, and the said Burrows told this 
defendant that the liability of him, Brown, was secondary to the lia- 
bility of Hodges, the maker of the said notes, and to the liability of 
Lena Swain, the first endorser thereon, and this affiant recognizing his 
habihty as endorser on the said notes subject to the prior liabilities of 
the said Hodges, and the said Swain employed no attorney and filed no 
answer therein. 

“That this suit was called for trial at October Term, 1930, and this 
defendant was present in court and heard the pleadings read and heard 
the answer of M. U. Hodges read, section 7 of which is as follows: ‘That 
the plaintiffs, together with Dr. E. M. Brown, had actual and construc- 
tive notice of all the facts and circumstances and are not innocent 
holders or purchasers of said notes or any of them, as this defendant is 
informed and believes.” . . . That no copy of said answer of M. U. 
Hodges has ever been delivered to this defendant, and he had no knowl- 
edge of the contents of said answer until same was read as aforesaid at 
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this term of court. . . . Wherefore, he prays the court to allow him 
to file answer, setting up his defense to the cross-action of the defendant 
Hodges, and offered evidence in support of his contentions.” 

This request of Dr. Brown was to file answer. C.S., 600, is only ap- 
plicable to set aside a judgment, etc., for mistake, surprise, excusable 
neglect. The statute has no bearing on the facts here. See Foster v. 
Allison Corp., 191 N. C., 166. 

The court below refused to allow Dr. Brown to file answer. We think 
this was in the sound discretion of the court below, and ordinarily not 
reviewable. 

We have set forth the pleadings and facts at length to show there 
was no abuse of discretion or arbitrary action on the part of the court 
below, although this was not necessary. 

C. S., 536, is as follows: “The judge may likewise, in his discretion, 
and upon such terms as may be just, allow an answer or reply to be 
made, or other act to be done, after the time limited, or by an order to 
enlarge the time.” 

C. S., 6387: “Whenever a civil action or special proceeding begun 
before the clerk of the Superior Court is for any ground whatever sent 
to the Superior Court before the judge, the judge has jurisdiction; and 
it is his duty, upon the request of either party, to proceed to hear and 
determine all matters in controversy in such action, unless it appears to 
him that justice would be more cheaply and speedily administered by 
sending the action back to be proceeded in before the clerk, in which 
case he may do so.” 

“Tt is too well settled to require or even justify discussion, that the 
enlargement of the time for filing pleadings is a matter to be decided 
according to the court’s discretion. Welmengton v. McDonald, 133 
N. C., 548.” Church v. Church, 158 N. C., at p. 566; Horney v. Mulls, 
189 N. C., 729. This discretion is ordinarily not reviewable. 

In McNair v. Yarboro, 186 N. C., at p. 118, it is stated: “And we 
consider it well to state further that, while this chapter 92, in section 3, 
provides that ‘where copy of the complaint has been served upon each 
of the defendants, the clerk shall not extend the time for filing answer 
beyond twenty days after such service.” This restriction apples to the 
clerk, and does not and is not intended to impair the broad powers con- 
ferred on the judge in this respect by section 586 of Consolidated Stat- 
utes, to the effect that where the cause is properly before him, ‘he may, 
in his discretion and upon such terms as may be just, allow an answer or 
reply to be made or other act done after the time or by an order to enlarge 
the time.” Cahoon v. Everton, 187 N. C., 369; Roberts v. Merritt, 
189 N. C., 194; Howard v. Hinson, 191 N. C., 366; Greenville v. Mun- 
ford, 191 N. C., 873; Burton v. Smth, 191 N. C., 599; Butler v. 
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Armour, 192 N. C., 510; Aldridge v. Ins. Co., 194 N. C., at p. 685; 
Dunn v. Jones, 195 N. C., 354; Light Co. v. Reeves, 198 N. C,, at 
p. 409. , 

The request of Dr. Brown to file answer was in the discretion of the 
court below, which is not reviewable on the facts of this record. The 
learned attorneys for Dr. Brown can cite us to no authority, and we 
can. find none, to sustain their contentions, The judgment below is 


Affirmed, 





FIRST NATIONAL BANK OF WAYNESVILLE, N. C., eT au. v. WAYNES- 
VILLE FURNITURE COMPANY ET AL, AND CITIZENS BANKIX AND 
TRUST COMPANY OF WAYNESVILLE, N. C., Er at. v. HAYWOOD 
FURNITURE COMPANY ET at. 


(Filed 18 February, 1981.) 


1. Fraudulent Conveyances A e—Transfer of bulk of corporate property 
to another corporation is not binding on creditors not agreeing thereto. 


A. deed of an insolvent corporation of practically all its assets to 
another corporation, formed to take over its business, under an agree- 
ment that the purchasing corporation should satisfy the creditors of the 
selling corporation by issuing shares of stock or paying a percentage of 
their claims, is not binding on creditors of the selling corporation who 
did not agree thereto and who refuse to settle upon such basis, and who 
have not waived their rights, and they may have the deed to the purchas- 
ing corporation set aside. 


2. Corporations I d-——Creditors of insolvent corporations selling its assets 
to another held to have priority in assets transferred. 

Where two insolvent corporations have conveyed by deeds their entire 
assets to a corporation formed for the purpose of merging them, and 
which continued to operate the property thus acquired, incurring fur- 
ther indebtedness, and subsequently placed in the hands of a receiver 
by order of court, the creditors of each of the selling corporations are 
entitled to a priority over the creditors of the merged corporation out of 
the assets derived from their debtor corporation respectively when they 
have not by their actions or conduct waived their right. 


3. Trial F a—Where there is no evidence to support issue tendered re- 
fusal to submit the issue is not error. 


A new trial for the refusal of the trial judge to submit an issue raised 
by the pleadings will be granted only where there is evidence tending to 
support the issue. 


AppEALs by defendants from Finley, J., at May Term, 1930, of Hay- 
woop, and at August Special Term, 1930, Cowper, Special Judge. No 
error in either appeal. 
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The above-entitled actions were begun in the Superior Court of Hay- 
wood County, by plaintiffs, creditors of the defendant, Waynesville Fur- 
niture Company, and of the defendant, Haywood Furniture Company, 
respectively, to recover of said defendant in each of said actions the 
amount of their several claims; and also to recover judgment in each 
of said actions that a certain deed dated 28 June, 1928, and executed 
by the said defendant therein conveying all its property, real and per- 
sonal, to the defendant, Robbins Furniture Company, is null and void, 
and that the defendant, C. W. Perry, receiver of the Robbins Furniture 
Company, be enjoined and restrained from paying out certain moneys 
in his hands as such receiver, the proceeds of sales made by him of part 
of said property, during the pendency of said actions. 

The facts alleged in the complaints in both said actions, as consti- 
tuting the cause of action on which plaintiffs in each of said actions 
demand judgment against the defendants therein, are practically identi- 
cal, Defendants in their answer to the complaint in each action deny 
certain allegations therein, and allege matters in defense of plaintifts’ 
right to recover on the allegations of the complaint. There was evi- 
dence at the trial of each of said actions tending to establish the allega- 
tions of the complaint which are denied in the answer. 

The facts admitted in the pleadings and shown by all the evidence at 
the trial of both actions, are substantially as follows: 

The Waynesville Furniture Company and the Haywood Furniture 
Company are corporations duly organized under the laws of this State, 
and as such corporations were engaged in the business of manufacturing 
furniture in or near the city of Waynesville, in Haywood County, North 
Carolina, prior to 28 June, 1928. Both corporations had become and 
were on said day wholly insolvent. Hach was indebted in an amount 
largely in excess of the value of its assets. 

As the result of negotiations by and between said corporations and 
one R. C. Robbins, each of said corporations on 28 June, 1928, executed 
a deed by which it conveyed practically all its property, real and per- 
sonal, to the Robbins Furniture Company, a corporation created under 
the laws of this State for the purpose of taking title to and possession 
of said property under said deeds. At the date of said deeds, no part of 
the capital stock of said Robbins Furniture Company had been issued, 
nor had the subscribers for said capital stock paid in any part thereof, 
in‘money or otherwise. The consideration recited in each of said deeds 
is, “Ten dollars, and other valuable considerations.” The value of the 
property conveyed by both of said deeds was not less than three hun- 
dred thousand ($300,000) dollars. Neither the Waynesville Furniture 
Company nor the Haywood Furniture Company retained property suffi- 
cient and available for the payment of its debts; nor did either of said 
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corporations receive from the Robbins Furniture Company any consid- 
eration for the conveyance of its’ property by its deed. It was agreed, 
however, prior to and at the date of the delivery of said deeds, by and 
between the Waynesville Furniture Company, the Haywood Furniture 
Company, and the Robbins Furniture Company, that the said Robbins 
Furniture Company should satisfy all the creditors of the said Waynes- 
ville Furniture Company and of the said Haywood Furniture Company, 
by the payment of a certain percentage of their claims in money or by the 
issuance to said creditors of its stock for the full amount of their claims, 
at the option of said creditors. Prior to the date of the delivery of said 
deeds, many of the creditors of the Waynesville Furniture Company and 
of the Haywood Furniture Company had accepted settlements of their 
claims by the Robbins Furniture Company. Pursuant to the terms of 
said settlements, creditors of both said corporations who had agreed to 
accept stock of the Robbins Furniture Company in settlement of their 
claims, met in the city of Waynesville, N. C., on 8 September, 1928, and 
as stockholders thereof organized the Robbins Furniture Company. Cer- 
tificates of stock were issued by the Robbins Furniture Company to 
ereditors of said corporations who had agreed to accept stock in settle- 
ment of their claims. Neither of the plaintiffs in the above-entitled 
actions was present at the meeting held on 8 September, 1928; nor had 
either of said plaintiffs agreed to accept a settlement by the Robbins 
Furniture Company of his or its claim, in accordance with the agree- 
ment by and between the said company and the Waynesville Furniture 
Company and the Haywood Furniture Company. 

The Robbins Furniture Company took into its possession all the 
property conveyed to it by the Waynesville Furniture Company and by 
the Haywood Furniture Company by the deeds dated 28 June, 1928, and 
operated the factories located on the lands described in said deeds from 
8 September, 1928, to 23 August, 1929. During the time of such opera- 
tion the Robbins Furniture Company contracted debts to various per- 
sons, firms and corporations in large amounts, which it has failed to pay. 
On 23 August, 1929, the said Robbins Furniture Company was duly 
adjudged imsolvent, and the defendant, C. W. Perry, was appointed as 
its receiver. At the date of the commencement of the above-entitled 
actions, the said defendant, OC. W. Perry, receiver of the Robbins Furni- 
ture Company, had in his possession as such receiver all the property 
which had been conveyed to the said Robbins Furniture Company by 
the deeds dated 28 June, 1928, except such parts of said property as he 
had sold under orders of the Superior Court of Haywood County. He 
had in his possession certain moneys, the proceeds of the sale of said 
property, and also moneys which he had collected on accounts due the 
Robbins Furniture Company, at the date of his appointment as its re- 
ceiver. 


3v4. IN THE SUPREME COURT. [200 
BANK v. FURNITURE Co. 


On 28 June, 1928, the plaintiffs in the above-entitled actions were 
creditors of the Waynesville Furniture Company and of the Haywood 
Furniture Company, respectively, in the amounts alleged in the com- 
plaints in said actions. No payment has been made on the claim of 
either of the plaintiffs by the Waynesville Furniture Company or the 
Haywood Furniture Company, or by the Robbins Furniture Company. 
In their answer to the complaint in each of the above-entitled actions, 
defendants allege that plaintiffs therein ratified the conveyance of the 
property described in the deeds dated 28 June, 1928, and are estopped 
by their conduct from asserting now that said deeds are null and void 
as against them. | : 

In the action entitled “Citizens Bank & Trust Company ef al. v. 
Haywood Furniture Company et @i.,” tried at May Term, 1930, of the 
Superior Court of Haywood County before Finley, J., and a jury, in 
response to the fourth issue, the jury found that plaintiffs in said action 
did not ratify the conveyance of its property to the Robbins Furniture 
Company by the Haywood Furniture Company by its deed dated 28 
June, 1928, as contended by the defendants in said action. The court 
refused to submit an issue tendered by defendants involving the allega- 
tions in the answer that plaintiffs are estopped by their conduct from 
asserting that said deed is null and void. To such refusal, defendants 
duly excepted. 

In the action entitled “First National Bank et al. v. Waynesville 
Furniture Company et al.,” tried at August Special Term, 1930, of the 
Superior Court of Haywood County, before Cowper, special judge, 
and a jury, in response to the third and fourth issues, the jury found 
that plaintiffs in said action are not estopped by their conduct from 
asserting that the deed dated 28 June, 1928, executed by the Waynes- 
ville Furniture Company to the Robbins Furniture Company, is null 
and void, and that said plaintiffs did not ratify the conveyance of its 
property to the said Robbins Furniture Company by the Waynesville 
Furniture Company by said deed, as contended by the defendants in 
said action. Defendants duly excepted to certain instructions of the 
court to the jury with respect to the third and fourth issues. 

At the trial of each of the above-entitled actions all the issues sub- 
mitted by the court to the jury were answered in accordance with the 
contentions of the plaintiffs, and against the contentions of the de- 
fendants. 

On the verdict at the trial of each of the above-entitled actions, it was 
ordered, adjudged and decreed that the plaintiffs therein recover of the 
defendant, Waynesville Furniture Company and of the defendant, Hay- 
wood Furniture Company, respectively, the amount of their several 
claims; that the deed executed by each of said defendants dated 28 
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June, 1928, conveying its property described therein to the defendant, 
Robbins Furniture Company, is null and void, and that said deed be 
canceled on the record, and that the defendant, C. W. Perry, receiver 
of the Robbins Furniture Company, turn over and deliver to each of 
said defendants all the property now in his possession, which was con- 
veyed to the Robbins Furniture Company by said defendant, and 
account to the receiver of each of said defendants for all moneys in his 
hands derived from the sale by him of any part of said property. It was 
further ordered, adjudged and decreed that plaintiffs in each of the 
above-entitled actions have a first len on all the assets of the defendant 
therein, recovered by said action. 

From the judgment in each of the above-entitled actions, the defend- 
ants therein appealed to the Supreme Court. 


Hannah & Hannah, John M. Queen, Edwards & Leatherwood and 
G. L. Jones for plaintaffs. 

Thomas J. Gold, A. Hall Johnston, W. G. Hall and Alley & Alley for 
defendants. 


Connor, J. The appeals by the defendants .in the above-entitled 
actions, when called for hearing in this Court, were consolidated by 
consent, both for argument by counsel, and for consideration by the 
Court. Accordingly, the two appeals were argued and have been con- 
sidered as if there were only one appeal by defendants from a judgment 
of the Superior Court of Haywood County, in favor of the plaintiffs 
and against the defendants. The questions involved in both appeals 
are practically the same. Assignments of error in one appeal which 
do not appear in the other are not vital, and even if sustained would not 
entitle defendants to a reversal of the judgment or to a new trial. 

Defendants’ contention presented by their exception to the refusal 
of the trial court to sustain their demurrer ore tenus to the complaint 
in one of said actions, for that the facts stated therein do not constitute 
a cause of action, cannot be sustained. The facts alleged in the com- 
plaint in each action are sufticient to constitute a cause of action. It 
is well settled that a corporation cannot sell or in any way alien its 
property to the prejudice of its creditors, so as to hinder, delay or 
defraud them in the collection of debts owing by the corporation; and in 
general, whenever a conveyance is made by a corporation under such 
circumstances as would characterize it as a fraud upon creditors if made 
by an individual, it will be set aside in equity, at the suit of such 
creditors, or other appropriate relief will be accorded them. On this 
principle, it has been held that a sale by a corporation to another cor- 
poration, in consideration of the latter delivering a specified amount 
of its stock to the individual shareholders of the selling corporation, 
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and guaranteeing the payment of the debts of the selling corporation, 
is prima facie fraudulent as to creditors of the selling corporation. 
McIver v. Hardware Co., 144 N. C., 478, 57 S. E., 169. This principle 
is applicable in the instant cases where it is alleged in the complaints 
and shown by all the evidence at the trial of both actions that the con- 
veyances were made upon the agreement by the Robbins Furniture Com- 
pany to issue its stock to the creditors of the Waynesville Furniture 
Company and of the Haywood Furniture Company, respectively, who 
should accept said stock in settlement of their claims. The conveyances 
by the deeds dated 28 June, 1928, were null and void as to such eredi- 
tors who did not consent thereto, who did not subsequently ratify the 
same or who are not estopped by their conduct from asserting that said 
conveyances are void as to them. 

It is not contended by the defendants in the above-entitled actions 
that the plaintiffs therein, who were creditors of the Waynesville Furni- 
ture Company and of the Haywood Furniture Company, respectively, 
at the date of the conveyances, consented to said conveyances. The 
jury found at the trial of both actions that plaintiffs did not ratify the 
conveyances. In the action entitled, “First National Bank et al. v. 
Waynesville Furniture Company et al,’ the jury further found that 
plaintiffs in said action were not estopped by their conduct after the 
conveyance from asserting their claims against the defendants. The 
defendants contend that there was error in the trial of the action en-_ 
titled, “Citizens Bank & Trust Co. et al. v. Haywood Furniture Com- 
pany et al,” in that the court refused to submit the issue tendered by 
defendants, involving their contention that plaintiffs in said action are 
estopped by their conduct from maintaining said action. After a care- 
ful consideration of all the evidence offered by defendants at said trial, 
we are of the opinion that there was no evidence from which the jury 
could have answered this issue in the affirmative. There was no evi- 
dence tending to show that plaintiffs in said action made any representa- 
tions prior to and at the date of the delivery of the deed executed by 
the Haywood Furniture Company to the Robbins Furniture Company, 
with respect to the conveyance by said deed of the property described 
therein; or that said plaintiffs, or either of them, received any benefit 
resulting from the execution of said deed; or that said plaintiffs by 
their conduct subsequent to the execution of said deed, gave the defend- 
ants any reasonable grounds to believe that said plaintiffs or either of 
them would not assert their rights as creditors of the Haywood Furni- 
ture Company. 

While, ordinarily, the trial court should submit to the jury all the 
issues of fact raised by the pleadings, where, as in the instant case, there 
was no evidence tending to support an affirmative answer to an issue, 
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the refusal of the court to submit such issue, although duly tendered by 
the party. who has the burden of the issue, will not be held for reversible 
error, on the appeal of such party. A new trial will be granted only 
where the court has refused to submit an issue raised by the pleadings, 
and when there was evidence tending to support the contention of the 
party who has excepted to such refusal. 

We find no error in the trial of either of the above-entitled actions. 
The judgments are affirmed. 

No error. 





MRS: NETTIE M. HEATH y. MONCRIEF FURNACE COMPANY. 
(Filed 18 February,. 1931.) 


Limitation of Actions B a—Right of action on warranty in this case held 
to accrue when attempts to remedy. defect were abandoned. 

Where a warranty is: prospective as to a contract, as in. this case, a. 
written guarantee that a heating. plant to be installed in a building 
according. to. plans and: specifications would be. free from: defects and 
flaws and capable of heating the building to a temperature of 70 degrees 
with an external temperature of 10 degrees below zero, the statute of 
limitations does. not begin to run in favor of. the contractor from the 
date of the contract, C. S., 441, as the cause of action will not be deemed 
to - have accrued at that time; and where the evidence is to the effect that 
the fault had repeatedly been ealled to the contractor’s attention with 
the latter’s ineffectual attempts. to remedy. it, upon which the owner 
relied until. it was demonstrated that the plant was inadequate and: could. 
not be put in shape to comply with the warranty: Held, a motion as of 
nonsuit. under the defendant’s plea of the statute barring the action in 
three years from the time of making the contract is preperly denied. 


Sracy, C..J., dissents. 


ApprEaL by defendant from Harwood, Spectal Judge, at September 
Special Term, 1930, of Mecxrensure. No error. 

On 27 June, 1924, the defendant contracted and agreed, in writing, 
with plaintiff “to furnish and install a combined heating and venti- 
lating plant in your new apartment house on Central Avenue (in the 
city of Charlotte) according to attached plans and specifications for 
$1,760.” It was stipulated and agreed that the contract price should 
be paid in. three installments, the final installment to be paid on the 
completion of the plant. 

The plans and specifications attached to. and forming a part of said 
contract contains a paragraph as follows: 

“Guarantee. This system is guaranteed to be free from all defects 
and flaws and to heat. the building to a temperature of 70 degrees Fr. 
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with an external temperature of 10 degrees below zero. The entire job 
to be tested and everything left in order.” 

It is provided in the contract that “the guarantee as set forth in the 
specifications is contingent upon payments being made as above out- 
hned.” | 

In accordance with its contract and agreement, the defendant fur- 
nished and installed in plaintiff’s apartment house a heating and 
ventilating plant. This plant was operated from the latter part of 
October, 1924, to January 12, 1925. During this time the plant did not 
heat the apartment house satisfactorily, and in consequence of plain- 
tiff’s complaints, defendant made certain adjustments on said plant 
which apparently remedied the defects and increased its heating capac- 
ity. On 12 January, 1925, plaintiff, through her agent, accepted the plant 
and paid the final installment on the contract price. At said date de- 
fendant endorsed on the contract these words: “All payments under this 
contract have been duly made in full and on time; the guarantee ex- 
pressed in the contract and specifications is ratified, confirmed and in 
full force. Moncrieff Furnace Company, by J. B. Lee.” 

This action was begun on 23 March, 1929. It is alleged in the com- 
plaint that “the furnace and heating system installed by defendant in 
said apartment house was inadequate to heat said apartment house, was 
defective, and did not in any respect fulfill the guarantee as contained 
in defendant’s contract. That not only did the said furnace and system 
not heat the building, but it from time to time emitted throughout the 
apartment house clouds of dust, gases and smoke which ruined the walls 
and decorations of the apartments and necessitated the repairing and 
redecoration of the inside of the said apartments from time to time at 
great expense to the plaintiff.” 

“8. That on account of the defectiveness and inadequacy of the said 
heating system, the tenants in the said apartment house became dis- 
satisfied and a large number of tenants moved out and left the said 
apartment house on account of the defectiveness of the said heating 
system and on account of the dirt, smoke and gases emitted therefrom, 
and plaintiff was greatly damaged by reason of the loss of tenants and 
the rentals on the said building, all as a direct result of the inadequacy 
and defectiveness of the said heating system and its failure to come up 
to the guarantee contained in the contract.” 

“9. That plaintiff complained to the defendant frequently and at 
length and pointed out to defendant the defects in the said heating 
system, and that defendant from time to time made efforts to rectify the 
defects 1n the said heating system and to render it adequate to heat the 
sald apartment house according to the contract, but the defendant never 
succeeded in remedying the defects in the said heating system and never 
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put it in condition so that it would perform according to the terms of 
the contract, although plaintifi from time to time, and continually de- 
manded that defendant do so.” 

“10. That in the spring of the year 1928 the said heating system hav- 
ing failed to heat the said apartment house adequately according to the 
contract, and having been so defective as to render the apartment filthy 
with smoke, dirt, and grime, practically all the tenants in the said 
apartment house notified plaintiff that they would move out and refuse 
to remain therein unless the heating system was put in proper condition 
or a new heating system installed. Defendant having failed and refused 
to properly remedy the said heating system, plaintiff, having no other 
recourse, did in the summer of 1928 remove the said heating system 
from the apartment house and installed a new system, all at great 
expense to her.” 

The issues submitted to the Jury were answered as follows: 

“1. Did the plaintiff and defendant enter into a contract as alleged 
in the complaint? Answer: Yes. 

2. Did the defendant breach its warranty as alleged in the complaint? 
Answer: Yes. 

3. Is the plaintifi’s cause of action barred by the statute of lmita- 
tions, as alleged in the answer? Answer: No. 

4, What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $2,156.45.” 

From judgment on the verdict, defendant appealed to the Supreme 
Court. 


Taliaferro & Clarkson for plaintcff. 
Bridgers, Orr & Vreeland and S. EL. Vest for defendant. 


Connor, J. The cause of action on which plaintiff seeks to recover 
in this action, as alleged in the complaint, is a breach of the warranty 
contained in the contract under which defendant furnished and installed 
in plaintifi’s new apartment house a heating and ventilating plant. It 
is not alleged in the complaint, nor was it contended at the trial that 
the plant furnished and installed by defendant was not according to the 
plans and specifications attached to and forming a part of the contract. 
In addition to its contract to furnish and install a plant according to 
said plans and specifications, defendant guaranteed the plant so fur- 
nished and installed “to be free from all defects and flaws and to heat 
the building to a temperature of 70 degrees Fr. with an external tem- 
perature of 10 degrees below zero.” This guarantee or warranty, under 
the terms of the contract, was in force from and after 12 January, 1925. 

The breach of the warranty, as alleged in the complaint, was estab- 
lished by the evidence offered at the trial by plaintiff, as appears from 
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the answer of the jury to the second issue. No errors are assigned by 
the defendant on its appeal to this Court with respect to the trial of the 
second issue. At the trial, defendant relied chiefly on its contention 
that the action was barred by the statute of limitations, for that the 
action was not commenced within three years from the date on which 
the cause of action accrued. C. 8., 441. On its appeal to this Court, 
defendant assigns as error the rulings of the trial court upon questions 
of law presented by this contention. The determinative question pre- 
sented for decision is, when did the cause of action alleged in the com- 
plaint, and established by the answers to the first and second issues 
submitted to the jury, accrue? The defendant contends that the cause 
of action in the instant case accrued at the date of the warranty; the 
plaintiff contends that on the facts alleged in the complaint and shown | 
by all the evidence, the cause of action did not accrue until after the 
lapse of a reasonable time during which it was discovered by both 
plaintiff and defendant, after repeated tests, that there was a breach of 
the warranty. 

In Baucum v. Streater, 50 N. C., 70, and in Taylor v. McMurray, 
58 N. C., 357, it was held by this Court that the statute of limitations 
against an action to recover damages for the breach of a warranty that 
the subject-matter of a sale was sound at the date of the sale, begins to 
run at the date of the warranty, and not thereafter. In each of these 
cases the warranty was construed as a contract by the vendor that if 
the vendee should suffer damages resulting from a condition existing at 
the date of the warranty, the vendor would pay such damages to the 
vendee. The cause of action accrued at the date of the warranty, for 
if breached at all, the warranty was breached at its date. For this 
reason it was held that the statute of limitations began to run at the 
date of the warranty, and not at the date when the damage resulting 
from the breach of the warranty was sustained. The principle on which 
the decision in each of these cases rests, has been generally recognized 
as sound. 37 C. J., 835. 

Where, however, the warranty has been construed as a contract by 
the vendor that if the vendee shall suffer damages resulting from a 
prospective as well as a present condition, it has been held that a 
different rule applies. In some cases, as in Sheehy Co. v. Eastern Imp. 
& Mfg. Co., 44 App. D. C., 107, L. R. A., 1916F, 810, it has been held 
that the statute of limitations runs from the date on which the vendee 
discovered or should have discovered the breach of the warranty; in 
other cases, as in Felt v. Reynolds Fruit Evap. Co. (Mich.), 18 N. W., 
378, it has been held that the statute begins to run only after the lapse 
of a reasonable time within which both the vendor and the vendee had 
an opportunity to discover, by tests, whether or not there has been a 
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breach of the warranty. In the latter case, it was said by Cooley, C. J., 
that where the vendor and the vendee, as contemplated by them when the 
contract was entered into, were engaged for some time after the date of 
the warranty in making tests to determine whether or not there had 
been a breach of the warranty, this time was a criterion as to the time 
required for that purpose. 

In the instant case, all the evidence tends to show that the defendant 
within three years from the date on which the action was commenced, 
in response to repeated complaints from the plaintiff, was engaged from 
time to time in testing the heating plant installed by the defendant, and 
in efforts to make the plant perform in accordance with the warranty. 
During this time plaintiff was patiently relying upon the repeated 
assurance of defendant that it would make the plant comply with its 
warranty. Upon all the facts of this case, the cause of action did not 
acerue at the date of the warranty, but at the date on which it was 
finally determined that the plant was not free from all defects and 
flaws and would not heat the building to a temperature of 70 degrees 
Fr. with an external temperature of 10 degrees below zero. There was 
evidence tending to show that this date was within three years of the 
date on which the action was commenced. Hence, there was no error 1n 
the refusal of the court to allow defendant’s motion for judgment as of 
nonsuit, or in its refusal to instruct the jury as prayed by defendant. 
‘We find no error in the charge. The judgment is affirmed. 

No error. 


Sracy, C. J., dissents. 





CLARA A. SALTER vy. EDMUND GORDON. 
(Filed 18 February, 1931.) 


Negligence A e—Where landlord is not under duty to repair premises, 
sublessee may not recover from him for injury resulting from failure 
to repair. 

For damages against a landlord caused by a negligent condition of the 
premises a sublessee can have no greater claim against the landlord than 
his lessor, and in the absence of evidence that the landlord wag under 
obligation to keep the premises in repair a judgment as of nonsuit is 
properly entered. 


AppEaL by plaintiff from Harrs, J., at September Term, 1930, of 
Currituck. Affirmed. 
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George J. Spence for plainteff. 
C. &. Morris and M. B. Stmpson for defendant. 


Per Curtam, The defendant owned a building in Norfolk, Virginia, 
which had been rented by the plaintiff’s husband as sublessee. On the 
second story there was a balcony from which the plaintiff fell to the 
pavement, sustaining personal injury. She brought suit for damages, 
alleging that her fall was due to the negligence of the defendant in 
failing to keep the railing on the balcony in a reasonably safe condition. 
At the close of the plaintifi’s evidence the action was dismissed as in 
case of nonsuit. The plaintiff excepted and appealed. 

A sublessee can have no greater claim against the landlord than the 
tenant would have under like circumstances. Jordan v. Miller, 179 
N. C., 73. In the absence of an agreement as to repairs the landlord is 
not obligated to keep the building in repair for the benefit of his tenant. 
Improvement Co. v. Coley-Bardin, 156 N. C., 255; Fields v. Ogburn, 
178 N. C., 407; Tucker v. Yarn Mull Co., 194 N. C., 756. The record 
contains no evidence of the landlord’s agreement to make repairs. 
Judgment 

Affirmed. 





S. M. COMBS v. F. T. PAUL anp Wirt, MARJORIE PAUL. 
(Filed 18 February, 19381.) 


Appeal and Error J d: J e—Burden is on appellant to show substantial 
or prejudicial error. 
On appeal the presumption is against the appellant and the burden is 
on him to show clearly not only that error was committed in the lower 
court, but that it was substantial or prejudicial. 


AppraL by defendants from Harris, J., at December Term, 1930, of 
Beavurort. Affirmed. 

This is a controversy without action. The following judgment was 
rendered in the court below: 

“This controversy without action coming on to be heard before Hon. 
W.C. Harris, judge presiding, at December Term, 1930, of the Superior 
Court of Beaufort County, the plaintiff being represented by Harry 
McMullan, and the defendant by J. D. Paul; and it appearing and 
being found as a fact by the court that under a judgment rendered in 
suit in the Superior Court of Beaufort County, North Carolina, in 
which S. M. Combs was plaintiff and A. A. Paul and A. B. Mery were 
defendants, A. A. Paul was duly served with summons personally, and 
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the defendant, A. B. Mery was duly served with summons by publica- 
tion; and under a decree duly entered in said cause, the register of 
deeds of Beaufort County has entered upon the margin of the record 
of the mortgage from A. A. Paul to A. B. Mery, dated 15 November, 
1919, recorded in Book 215, at page 540, the following: “This mortgage 
is canceled by a decree of the Superior Court of Beaufort County in a 
suit of S. M. Combs v. A. A. Paul and A. B, Mery, dated 17 March, 
1930, recorded in the clerk’s office in Book of Orders and Decrees 
No. 15, at p. 129. Noted as ordered in said decree. 18 March, 1930. 
G. Rumley, Register of Deeds.’ And the court being of the opinion 
as a conclusion of law that the said cancellation of the said mortgage 
from A. A. Paul to A. B. Mery was duly canceled of record; it is, 
upon motion of Harry McMullan, attorney for the plaintiff, ordered, 
adjudged and decreed that the said mortgage from A. A. Paul to A. B. 
Mery is duly canceled of record, and upon the facts submitted to the 
court, it is ordered, adjudged and decreed that the defendants, F. T. 
Paul and wife, Marjorie Paul, shall forthwith pay over and deliver to 
the plaintiff, S. M. Combs, the securities deposited with the said F. T. 
Paul and wife by the said S. M. Combs as protection against liability 
by reason of the said mortgage.” 


Harry McMullan for plaontrff. 
J.D, Paul for defendants. 


Per Curtam. The defendant’s sole assignment of error is to the 
court below signing the judgment above set forth. 

It is now the settled rule of appellate courts that verdicts and judg- 
ments will not be set aside for harmless error, or for mere error and 
no more. To accomplish this result, it must be made to appear not only 
that the ruling complained of was erroneous, but that it was material 
and prejudicial, amounting to a denial of some substantial right. Again, 
error will not be presumed; it must be affirmatively established. The 
appellant is required to show error, and he must make it appear plainly, 
as the presumption is against him. 

From the above well settled law in this jurisdiction, the record does 
not disclose any prejudicial or reversible error. The judgment of the 
court below is 

Affirmed. 
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J; GOLDMAN & COMPANY, Inc., vy.. TRANNIE CRANK, SUSIE. CRANK, 
W. D. TAYLOR Ev At. 
(Filed 18: February, 1931.) 
1.. Evidence J a—Party claiming under contract may not introduce parol 
evidence contradicting the terms of the written. instrument.. 

One who claims under a written contract, though: not a party thereto, 
is bound by its terms, and may not introduce parol evidence contradicting 
the provisions of the written instrument. 

2. Fraudulent Conveyances: A e—~-Purchaser of bulk of property of in- 
solvent is not liable for insolvent’s debts in absence of agreement. . 

The vendors of a shoe shop sold: their business under a written agree- 
ment that they, the vendors, would pay the outsanding obligations. of the 
business. One of the creditors of the business at the time of the transfer 
sued to recover from the purchaser the amount of the indebtedness, and 
offered evidence tending to contradict the writing and holding the pur- 
chaser. liable: Held; the parol evidence is inadmissible, and the question 
of whether the bulk-sales statute had been. complied with was immate- 
rial, C. 8.,.1013,; since under the provisions of the statute the creditor, at 
most, would be entitled to have the transfer set aside, but not to hold 
the purchaser personally liable. 


AppreaL by plaintiff from Harris, J., at November Term, 1930, of 
Pasquotank. Affirmed. 

This is an action to recover on an account for articles of personal 
property sold and delivered, during the year 1928, by plaintiff to de- 
fendants, Trannie Crank and Susie Crank, and used by said defendants 
in carrying on their business known as “Crank’s Shoe Shop.” 

From: judgment by default final that. plaintiff recover of said de- 
fendants the amount of said account, there was no appeal. 

On 10 May, 1930, the defendants, Trannie Crank, and Susie Crank, 
sold their shoe shop to the defendant, W. D. Taylor. It 1s alleged in the 
complaint that the said defendant, W. D. Taylor, agreed with the de- 
fendants, Trannie Crank and Susie Crank, that he would pay the 
account due at the date of said sale to the plaintiff, as part of the pur- 
chase price for said shoe shop. This-allegation is denied in the answer 
of the defendant, W. D. Taylor. | 

The bill of sale for said shoe shop, which is in writing, was offered in 
evidence at the trial by the plaintiff. It is provided therein that the 
defendants, Trannie Crank. and Susie Crank, vendors, shall pay “all 
bills then due by the shop.” Plaintiff offered parol testimony tending to 
show that defendant, W. D. Taylor, agreed to pay the bill due to the 
plaintiff, as alleged in the complaint. 

It is further alleged in the complaint that the defendants, Trannie 
Crank and Susie Crank, failed to comply with the provisions of C. S., 
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1018, known as the “Bulk Sales Statute,” prior to the sale of said shoe 
shop to the defendant, W. D. Taylor. There was no evidence at the 
trial tending to show such comphance. 

From judgment dismissing the action as to the defendant, W. D. 
Taylor, plaintiff appealed to the Supreme Court. 


McMullan & LeRoy for plaintiff. 
M. B. Simpson for defendants. 


Per Crriam. The principle on which it 1s uniformly held in this 
State that parol testimony is not admissible as evidence to contradict or 
alter the terms of a written instrument, in an action between the parties 
to the instrument, is well settled. Lytton Mfg. Co. v. House Mfg. Co., 
161 N. C., 4380, 77 S. E., 233. This principle is applicable in the 
instant ease, for the plaintiff, although not a party to the bill of sale, is 
claiming under the contract between the defendants, Trannie Crank 
and Susie Crank, and the defendant, W. D. Taylor. 

It is immaterial that the provisions of C. §., 1013, known as the 
“Bulk Sales Statute,” were not complied with in the instant case. If 
the statute was applicable to the sale of the shoe shop, it does not 
follow that the defendant, W. D. Taylor, as purchaser of the “Crank 
Shoe Shop,” became personally hable for the debts of the defendants, 
Trannie Crank and Susie Crank, the vendors, contracted by them in 
carrying on their business, as the result of noncompliance with its pro- 
visions. At most, the sale of the shop was void as to the plaintiff, who 
was a creditor of the vendors at the date of the sale. 

There was no evidence at the trial of this action tending to show 
that the defendant, W. D. Taylor, is personally liable to plaintiff, on 
the account, for articles of personal property sold and delivered by 
plaintiff to the defendants Trannie Crank and Susie Crank. There 1s, 
therefore, no error in the judgment dismissing the action as to the 
defendant, W. D. Taylor. The judgment is 

Affirmed. 





STATE vy. CLYDE STALEY anp FELIX STALEY. 
(Filed 25 February, 1951.) 


Bail B e—Where defendant flees court after conviction, while at large 
under bail bond until judgment be pronounced, the surety on bond 
is liable. 

Where a bail or appearance bond in a criminal action provides that 
the defendant would appear for trial at a certain term of court, and “not 
depart the court without leave,” the force of the bond continues until the 
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case is finally disposed of, and where the trial court after conviction of 
the defendant permits him to go at large under the security of the bond 
so given, without the knowledge of the absent surety, and the defendant 
leaves the jurisdiction of the court before judgment is pronounced, and 
so remains at large, the surety is liable on the bond according to its tenor 
and import. 


BroGpEN, J., dissents. 


Apprat by Felix Staley from Harding, J., at March Term, 1930, of 
Wiixes. Affirmed. 

The judgment of the court below is as follows: 

“The court finds as a fact that one defendant, Clyde Staley, was 
indicted in the court, and that the surety, Felix Staley, became his 
surety on the bond in the sum of $300, for his appearance at the 
August Term, 1928, the bond set out in the record; that at the August 
Term, 1928, the defendant was called and failed to appear. Judgment 
nv sv was entered, against the defendant and his surety. Scv. fa. was 
served on the surety, Felix Staley, and the same returned, and an 
answer was filed as set out in the record. 

The court finds as a fact that Clyde Staley appeared on the first day 
of the August Term, 1928, was tried under the bill of indictment and 
verdict rendered of guilty. The defendant was ordered in custody by 
the presiding judge and placed in jail. Before judgment was pronounced 
counsel for defendant, Clyde Staley, stated to the court that the de- 
fendant was under good bond, and asked that he might go under the 
bond from day to day until judgment could be pronounced. The court 
granted the request of the counsel for the defendant, and the defendant 
was released from custody under the bond given for his appearance at 
the August Term, set out in the record; that during the term and 
before judgment was pronounced, the defendant fled the court; that the 
court was unable to procure judgment for the reason that the defendant 
fled the court without leave, and the defendant has not yet been appre- 
hended; that the surety has not brought him into court since that time; 
that at the time counsel requested the court to permit the defendant 
to be released from custody until judgment could be pronounced under 
the bond that he had given, the surety was not in court and had no 
information that such request was made or granted; that defendant 
was called out at said term, znstanta sci. fa. ordered, scv. fa. was issued 
and served znstanta on the surety at the August Term, 1928, and answer 
filed at the August Term, 1928. 

The court finds the foregoing facts upon investigating the record and 
from representations made to the court by the counsel for the defendant 
and counsel for the surety at this term.” 
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Upon the foregoing findings, judgment absolute was entered upon 
the sci. fa. against the surety, and the surety excepts and appeals to the 
Supreme Court. Notice of appeal waived in open court. Appeal bond 
fixed at $100. The case on appeal shall consist of the bill of indictment, 
the bond or undertaking given by the defendant, the scz. fa., the answer 
to the scz. fa., and the foregoing findings of fact.” 

The appearance bond is as follows: “We acknowledge ourselves in- 
debted to the State of North Carolina in the sum of $300, jointly and 
severally, to be void if the said Clyde Staley and Felix Staley shall make 
personal appearance at the next term of the Superior Court to be held 
for the county of Wilkes, at the courthouse in Wilkesboro, on the first 


Monday this the ........ Monday in August, 1928, next, to answer an 

indictment for A. and D. W., and not depart the same without leave. 
CrypE STALEY. (Seal.) 
Fexix STauey. (Seal.) 


Taken and subscribed before me this 16th day of June, 1928. 
O. G. Exienes, Sheriff. 
By Geo. Holland, Deputy Sheriff.” 


The only assignment of error by Felix Staley: “That his Honor erred 
in signing judgment as set out in the record, rendering judgment abso- 
lute against the surety upon the sev. fa.” 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Chas. G. Gilreath for Felix Staley. 


Crarkson, J. The appearance bond that Felix Staley signed as 
surety for Clyde Staley was to the effect that the said Clyde Staley 
should appear at the August Term, 1928, of the Superior Court of 
Wilkes County to answer an indictment for assault and with a deadly 
weapon “and not depart the same without leave.” He appeared, was 
tried under the bill of indictment and found guilty, and ordered by the 
presiding judge into custody. Before judgment was pronounced, counsel 
for Clyde Staley stated to the court that he was under good bond and 
requested that he might go under the bond from day to day until judg- 
ment could be pronounced. The court granted the request and Clyde 
Staley was released from custody under the bond given for his appear- 
ance at the August Term, but, during the term and before judgment was 
pronounced, Clyde Staley fled and departed the court without leave. 

Defendant Clyde Staley was called out at said term and scw. fa. 
was issued and served on the surety Felix Staley at said August Term. 
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The surety answered and contends that he is released from the bond, as 
Clyde Staley, after verdict of guilty was rendered against him, was 
ordered into custody and placed in jail and released without his knowl- 
edge or consent. We cannot hold, under the facts and. circumstances of 
the case, that the bond was released. Felix Staley signed the bond with 
the clear provision that Clyde Staley should “not depart the same 
(court) without leave.’ Clyde Staley did depart without leave and 
thus violated the clear language of the bond which Felix Staley signed. 

In 8S. v. Hutchins, 185 N. C., 694, a bond similar, with the provision 
“and shall not depart the court without leave’ was given. Speaking to 
the subject, the Court, at p. 695, said: “In reference to bonds of this 
purpose and tenor, it has been uniformly held in this jurisdiction that 
they constitute a continuing obligation, and that neither principal nor 
surety is relieved until the cause is finally disposed of, or they are dis- 
charged by order of the court. S. v. Hure, 172 N. C., 875, and authori- 
ties cited. S. v. White, 164 N..C., 410; S. v. Schenck, 188 N. C., 560; 
S. v. Morgan, 186 N. C.,.602; S. vo. Jenkins, 121. N. C., 687; S. v. 
Smath, 66 N. C., 620.” 

Tt is a hard measure on the surety, but the bond which he signed in 
unmistakable language makes him responsible that the principal could 
not depart the court without leave, which the principal did. The judg- 
ment below is 


Affirmed. 


Broapen, J., dissents. 





C. A. JOHNSON, Sinkina Funp COMMISSIONER OF THE TOWN oF TARBORO, 
NortH Carontina, vy. V. E. FOUNTAIN anp MRS. SUE FOUNTAIN, 
ADMINISTRATRIX OF L. E. FOUNTAIN, DECEASED, 


(Filed 25 February, 1931:) 


1. Bankruptcy E c—Where claimant has actual knowledge of bankruptcy 
proceedings in time to file claim and does not do so, claim is. barred. 
Where the maker of a note and the administratrix of a deceased en- 
dorser are sued by the payee, and the administratrix has paid the note 
and seeks to recover from the maker, and the maker sets up that he had 
been discharged in bankruptey from liability on the claim, although he 
had failed to list the claim in the schedule of his liabilities, and intro- 
duces evidence tending to show without contradiction that the payee and 
the administratrix had actual notice of the bankruptcy proceedings in 
ample time to have filed the claim within six months after the adjudica- 
tion of bankruptcy: Held, sufficient to support an instruction that if the 
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jury believed: the evidence, they should answer the issue in defendant’s 
favor as to whether the claim was barred, and an instruction in. effect 
directing a. verdict for the administratrix if she had no notice or oppor- 
tunity to attend the first creditor’s meeting; is reversible error. 

2. Evidence D. c—Where. pleadings do. not. raise an. issue as to. estoppel 
evidence tending to support an estoppel. is incompetent. 

Where a discharge in bankruptcy is a bar to the liability of a maker 
of a note, parol evidence offered as an estoppel to the plea of discharge 
is incompetent: when the pleadings do not raise the issue of such estoppel. 

3. Bankruptcy C d—Person who is surety on debt of bankrupt may prove 
claim in creditor’s. name if he fails to do so. 

Under the provisions of the bankrupt act a person securing the debt. 
of.a bankrupt by individual undertaking may prove the claim against. the 
bankrupt. in. the creditor’s: name, or if he discharges the claim in whole 
or in part he is subrogated to the rights. of the creditor, and failure to 
prove a claim provable under. this: provision. results in the claim being 
barred by the bankrupt’s discharge. 


ApprEaL by defendant, V. E. Fountain, from Cranmer, J., at Novem- 
ber Term, 1930, of Epcecomps. New trial. 

This action was begun on 12 July, 1928. In his complaint, plaintiff 
alleges that: on or about 1 January, 1926, the defendant, V. E. Fountain, 
as maker, and L. E. Fountain, intestate of the defendant, Mrs. Sue 
Fountain, administratrix, as endorser, executed a promissory note by 
which they promised, jointly and severally, to pay to the plaintiff or 
his order, on or before 1 January, 1927, the sum of two thousand 
dollars, with interest at the rate of six per cent per annum. after. date,. 
for value received; and that the amount of said note, with interest 
thereon, is now due and payable, no part thereof. having been paid. 

On these allegations, plaintiff prays judgment that he recover of the 
defendant, V. E. Fountain, as principal, and of the defendant, Mrs. 
Sue Fountain, administratrix of L. E. Fountain, deceased, as. endorser, 
the sum of $2,000, with interest thereon from 1 January, 1927, and 
the costs of the action. 

The defendant, V. E. Fountain, answering the complaint, admits the 
allegations therein, and in bar of the “right of any party to this action 
to recover of him the amount of said note,” alleges: 

“(a) That on 6 December, 1926, an involuntary petition. in bank- 
ruptey was filed against him in the District Court of the United States 
for the Eastern District of North Carolina; the defendant, V. E. 
Fountain, then went into said court and admitted his bankruptcy and 
filed in said court his schedule, setting forth a list of his creditors and. 
their respective places of residence (except as hereinafter modified) and. 
the amount due each, and also an inventory of his property, rights, 
credits and effects, of every kind and nature, and alleged that he was a 
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resident and citizen of the Eastern District of North Carolina, and 
was owing debts which had not been created in consequence of a de- 
faleation as a public officer, or as an executor, administrator, guardian 
or trustee, or while acting 1n any other fiduciary capacity, and that he 
was unable to pay said debts, and other matters and things set forth 
more particularly in said schedule. 

(b) That afterward, to wit, on 14 December, 1926, the defendant, 
V. E. Fountain, was by said court duly adjudged a bankrupt, and 
afterward, to wit, on 3 October, 1927, a decree was entered by Hon. 
I. M. Meekins, United States Judge for the Eastern District of North 
Carolina, discharging the defendant from all his debts. 

(c) That the cause of action set forth in the plaintiff’s complaint was 
due and owing to the plaintiff before the defendant, V. E. Fountain, 
was declared a bankrupt, and before the said V. E. Fountain, defendant, 
received his discharge, as hereinbefore set forth, and said debt was one 
provable against his estate in bankruptcy, and was not created in con- 
sequence of a defalcation as a public officer, or as an executor, adminis- 
trator, guardian or trustee, or while acting in any other fiduciary 
capacity. 

(d) That this defendant, V. E. Fountain, did uot set forth in his 
schedule the indebtedness sued on in this action, nor the name of the 
plaintiff in this action, or that said note was endorsed by L. E. Foun- 
tain, or that said L. E. Fountain or Mrs. Sue Fountain, administratrix 
of L. E. Fountain, deceased, was liable as an endorser on said note, 
the said L. E. Fountain having died on 23 November, 1926, and Mrs. 
Sue Fountain having qualified as his administratrix before the clerk 
of the Superior Court of Edgecombe County on 18 December, 1926; 
the reason thereof being that this defendant, during all of said time, 
was under the impression that he had paid plaintiff in full the note sued 
on in this action, by the substitution of another note due this defendant 
by another, which last note was secured by some collateral security. 

(e) That although the said V. E. Fountain, defendant, did not file 
in said court the claim or note sued on in this action, yet both the 
plaintiff in this action, and Mrs. Sue Fountain, administratrix of 
L. E. Fountain, deceased, had full and actual knowledge, and full and 
actual notice, of the proceedings in bankruptcy instituted against the 
said V. E. Fountain, defendant, from the very beginning to the end 
of said bankruptcy proceedings, with full and ample opportunity to 
take part in said proceedings in bankruptcy against the said V. E. 
Fountain, defendant, from the beginning to the end of the same. 

(f) That neither the plaintiff in this action nor Mrs. Sue Fountain, 
administratrix of said L. EK. Fountain, deceased, filed the claim of the 
plaintiff in this action with the trustee of said V. E. Fountain, nor 


A 
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did they take any part in said bankruptcy proceedings against said 
V. E. Fountain, defendant. 

(g) That the defendant, V. E. Fountain, is advised, informed and 
believes, and so avers, that in consequence of the plaintiff and Mrs. Sue 
Fountain, administratrix of L. E. Fountain, deceased, having full 
knowledge of the bankruptcy proceedings instituted against said V. E. 
Fountain, defendant, from its beginning to its end, and their conse- 
quent failure to take any part in said bankruptcy proceedings, or in 
the court, and to file in court the note or claim sued on in this action, 
the defendant, V. E. Fountain, is completely discharged as to any lia- 
bility for and on account of said note or claim sued on, and that there 
can be no recovery against him by any one in this action for and on 
account of said note or claim.” 

On the allegations in this answer, in support of his plea in bar, the 
defendant, V. E. Fountain, prays judgment that the action be dismissed 
as to him, and that it be adjudged that he is not hable for and on 
account of the note or claim sued on in this action, and that he go 
without day and recover his costs. 

The defendant, Mrs. Sue Fountain, administratrix of L. E. Fountain, 
deceased, answering the complaint, admits the allegations therein; 
further answering the complaint, the said defendant alleges that she 
has in hand certain certificates of stock deposited by the defendant, 
V. E. Fountain, as collateral security for the note sued on. She prays 
that said certificates of stock be sold under the orders of the court, and 
that the proceeds of said sale be applied as a payment on the note sued 
on in this action. She further prays for judgment that the plaintiff 
recover of her, in her administrative capacity, only the amount due on 
said note, after the proceeds of the sale of the collateral security held 
by her have been applied as a payment on said note, and that the de- 
fendant, V. E. Fountain, as maker of said note, is primarily hable for 
the amount of the said judgment, and that she, as administratrix of 
L. E. Fountain, the endorser of said note, is secondarily liable for said 
amount. 

Neither the plaintiff nor the defendant, Mrs. Sue Fountain, adminis- 
tratrix of L. E. Fountain, deceased, filed a reply to the further answer 
of the defendant, V. E. Fountain, in which the said defendant alleges 
his discharge in bankruptcy, and pleads said discharge in bar of any 
recovery against him in this action. 

On 13 August, 1928, on motion of attorneys for the plaintiffs, judg- 
ment was rendered by the elerk of the Superior Court of Edgecombe 
County on the pleadings that the plaintiff recover of the defendant, 
Mrs. Sue Fountain, administratrix of L. E. Fountain, deceased, as 
endorser of the note sued on in this action, the sum of $2,000, with 
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interest thereon from 1 January, 1927, and the costs of the action. In 
said judgment it was ordered “that this cause be transferred to the 
civil issue docket for trial upon the issues raised by the pleadings.” 
There was no exception to or appeal from this judgment. 

It appears from the record that on 11 February, 1929, the defendant, 
Mrs. Sue Fountain, administratrix of L. E. Fountain, deceased, paid 
to the plaintiff the amount of ‘said judgment, and that thereupon the 
plaintiff duly assigned said judgment to a trustee for said defendant. 

In accordance with the order of the clerk of the Superior Court, the 
action was tried at November Term, 1930, of the Superior Court of 
Edgecombe County. At this trial the following issues were submitted 
to the jury: 

“1. Was the claim sued on-in this action, to wit, a note executed by 
‘V..E. Fountain and endorsed by L. E. Fountain, listed among the lia- 
bilities of V. E. Fountain, bankrupt? 

2. Did Mrs. Sue Fountain, administratrix of L. E. Fountain, de- 
ceased, have notice of the bankruptcy of V. E. Fountain in time to 
avail herself of all her rights as a creditor of the bankrupt’s estate?” 

The first issue was answered “No,” by consent. 

The defendant, V. E. Fountain, assumed the burden on the second 
issue and offered in evidence a-certified copy of an order made by the 
Honorable I. M. Meekins, U. S. District Judge, in the matter of V. E. 
Fountain, bankrupt, and dated 8 October, 1927. By this order the de- 
fendant, V. E. Fountain, bankrupt, was discharged from all debts and 
claims, provable under the acts of Congress against his estate, which 
existed on 6 December, 1926, excepting such debts as are by law ex- 
cepted from the operation of a discharge in bankruptcy. 

The defendant testified that he did not list the note sued on in this 
action in the schedule of his debts and abilities filed by him in the 
bankruptcy proceeding; that the plaintiff in this action, however, had 
actual knowledge of the pendency of said proceeding within ‘ten days 
after the petition therein was filed by his creditors, and talked with the 
witness about the proceeding; and that his codefendant, Mrs. Sue 
Fountain, administratrix of L. E. Fountain, deceased, who had endorsed 
the note sued-on in this action, also had actual knowledge of said 
bankrupt proceeding, during the month of January, 1927, and talked 
with the witness about the proceeding, and its effect upon her liability 
as administratrix of L. E. Fountain, deceased, on said note. The wit- 
ness said: “My estate was closed about six months after I was adjudged 
a bankrupt on 14 December, 1926. Notice of the first meeting of 
creditors was published in a newspaper.” The first meeting of credi- 
tors was held in Tarboro, N. C.,-on 4 January, 1927, pursuant to the 
notice. 
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The defendant, Mrs. Sue Fountain, administratrix, testified that the 
first time she knew that the defendant, V. E. Fountain, was in bank- 
ruptey, was in January, 1927, when she was notified by the bank that 
the note sued on in this action had not been paid, when it became due 
on 1 January, 1927. She then talked with V. E. Fountain and he told 
her:that he was in bankruptcy. She said: “I found out about his being 
in bankruptcy when I called him up and asked him what he was going 
to do about the note. I found out in January, 1927, that V. E. Foun- 
tain was in bankruptey. I do not remember the day of the month.” 
‘The witness testified that she did not see the notice in the newspaper of 
the first meeting of the creditors of V. E. Fountain, bankrupt. 

The witness testified further that on one occasion during the summer 
of 1927—possibly in June—she had-a conversation with V. E. Foun- 
tain about filing a claim on the note in the bankrupt court; that he 
told her on that occasion that he had not listed the note in the schedule 
of his debts and habilities filed by him in the bankrupt court, and did 
not want her to file a claim on account of: oe note; that he was going to 
pay every penny of the note. 

The defendant, V. E. Fountain, in apt time, objected to this testi- 
mony and ee to the refusal of the court to exclude the same as 
evidence. 

The witness further testified that she did not file a claim on the note 
in the bankrupt court, and received no dividend from said court on 
account of the note sued on in this action. 

There was no evidence tending to show that the plaintiff, as payee, 
filed a claim in the bankrupt court, or received a dividend from said 
court, on account of said note. 

After the close of all the evidence, and in apt time, the defendant, 
V. E. Fountain, requested the court, in writing, to instruct the jury 
as follows: 

“Tf you believe the evidence in this case, I charge you to answer the 
second issue, ‘Yes.’ ” 

To the refusal of the court to so instruct the jury, the said defendant 
excepted. 

‘The court instructed the jury that if they found from the evidence 
that the defendant, Mrs. Sue Fountain, administratrix, did not see the 
notice published in the newspaper calling the first meeting of the 
creditors of V. E. Fountain, bankrupt, on 4 January, 1927, and had no 
opportunity to attend said meeting and file a:claim on the note sued on 
in this action, they should answer the second issue, “No.” 

To this ‘instruction the defendant, V. E. Fountain, duly excepted. 

The jury answered the second issue, “No.” From judgment on the 
verdict, and on the admissions in the pleadings, that the defendant, Mrs. 
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Sue Fountain, administratrix of L. E. Fountain, deceased, recover of 
the defendant, V. EH. Fountain, the sum of $2,000, with interest thereon 
from 1 January, 1926, and the costs of the action, the defendant, V. E. 
Fountain, appealed to the Supreme Court. 


H. H. Phillips for defendant, V. EH. Fountain. 
Geo. M. Fountain for defendant, Mrs. Sue Fountain, administratric. 


Connor, J. In Williams v. U. 8S. Fid. & Guar. Co., 286 U. &., 549 
59 L. Ed., 713, it is said: “It is the purpose of the bankrupt act to 
convert the assets of the bankrupt into cash for distribution among 
creditors, and then to relieve an honest debtor from the weight of op- 
pressive indebtedness, and permit him to start afresh free from obliga- 
tions and responsibilities consequent upon business misfortunes.” The 
provisions of the bankrupt act, enacted by Congress as authorized by 
the Constitution of the United States, are just to creditors, and are 
founded upon a wise public policy. They assure each creditor that the 
assets of his insolvent debtor will be equitably distributed among all his 
creditors. They relieve an honest debtor of liability for debts which he 
has no hope of paying and after his discharge, enable him to perform 
his duties as a member of society, free from embarrassments which 
would destroy his self-confidence and deprive him of all hope of economie 
independence. In the instant case, there is no suggestion on the record 
that the creditors of V. E. Fountain, bankrupt, who proved their claims 
against his estate in bankruptcy, have not received, or that said bank- 
rupt was not entitled to all the relief afforded by the just and wise 
provisions of the bankruptcy act. 

It is provided in section 35 of the bankruptcy act that “discharge in 
bankruptey shall release a bankrupt from all his provable debts,” 
except such as are specified therein, including such as “have not been 
fully scheduled in time for proof and allowance, with the name of the 
ereditor, if known to, the bankrupt, unless such creditor had notice or 
actual ienowiedae of the proceedings in bankruptcy.” 

The note sued on in this action was a provable debt of the uendane 
V. E. Fountain, at the date of the filing of the petition by which the 
proceedings in which he was adjudged a bankrupt were instituted. This 
debt was not listed in the schedule filed by the bankrupt in time for its 
proof and allowance as a claim against his estate. The said defendant 
was not, therefore, released from lability on the note by his discharge, 
unless, as alleged by him, his creditor had notice or actual knowledge of 
the proceedings in bankruptcy against him. 

The uncontradicted evidence at the trial tended to show that the 
plaintiff, who was the creditor of the bankrupt, with respect to the 
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note set out in the complaint, had actual knowledge of the bankruptcy 
proceeding within ten days after the filing of the petition, and that he 
did not prove or file his claim on account of the note. 

It is further provided in the bankrupt act that “whenever a creditor 
whose claim is secured by the individual undertaking of any person 
fails to prove such claim, such person may do so in the creditor’s name, 
and if he discharge such undertaking in whole or in part, he shall be 
subrogated to that extent to the rights of the creditor.” Section 93(1). 
Accordingly, it has been held that a claim provable under this provision, 
but not proved, is barred by the bankrupt’s discharge. Smith v. 
Wheeler, 55 App. Div., 170, 66 N. Y. S., 780. 

All the evidence at the trial tends to show that the defendant, Mrs. 
Sue Fountain, administratrix, had notice or actual knowledge of the 
bankruptcy proceedings against the defendant, V. E. Fountain, some 
time during the month of January, 1927. The defendant was adjudged 
a bankrupt on 14 December, 1926. As a creditor or other person en- 
titled to prove a claim against the estate of a bankrupt has six months 
from the date of the adjudication within which to prove and file his 
claim, the said defendant had ample time, after she first knew that 
V. E. Fountain was in bankruptcy, to prove and file a claim on the 
note sued on in this action. There was error in the refusal of the court 
to instruct the jury as requested by the defendant, V. E. Fountain, that 
if they believed all the evidence in this case, they should answer the 
second issue, “Yes.” It follows that there was error in the instructions 
of the court to the jury which the defendant, V. E. Fountain, assigns as 
error 1n this appeal. 

The testimony of Mrs. Sue Fountain, administratrix, as to her con- 
versation with the defendant, V. E. Fountain, during the summer of 
1927—-possibly in June—in which he told her that he had not listed 
the note sned on in this action in the schedule of his debts filed in the 
bankruptcy proceeding, and that he did not want her to file a claim on 
the note, was incompetent as evidence, and should have been excluded. 
This testimony was offered, manifestly, for the purpose of supporting 
a contention that the defendant, V. E. Fountain, was estopped from 
pleading his discharge in bankruptcy as a bar to a recovery against him 
in this action. It is sufficient to say that no issue as to such estoppel 
is raised by the pleadings. Nor was evidence tending to show an 
estoppel relevant to the matters involved in the second issue, which 
alone was submitted to the jury. | 

For errors in the trial of the action the defendant, V. E. Fountain, 
is entitled to a 

New trial. 


396 IN THE SUPREME COURT. [200 


R. R. vw. AIEGLER BROTHERS. 


EAST CAROLINA RAILWAY vy. ZIEGLER BROTHERS. 
(Filed 25 February, 1931.). 


Contracts A d—Promise of railroad to provide certain rate to point on 
its line held to be sufficient, valid. consideration to support contract. 
The giving up. of a legal right. to the promisor’s. detriment is a suff- 

cient consideration to support a contract, and where a railroad company 
lawfully agrees to transport freight to a certain point on its line for the 
defendant. at. a certain rate, the railroad company. has given up a legal 
right which is sufficient to support the agreement. of. the shipper. to: ex- 
elusively use its line, although thereafter the rate would be available to 

all. shippers in the same circumstances, and the railread company: may 
recover damages from the shipper for breach of performance on his part. 


ApprEaL by defendants from Cranmer, J., at November Term, 1930, 
of EpercomsEr. Affirmed. 


A. C. Davis and Batile & Winslow for appellants. 
H. H. Phillips for appellee. 


Apvams, J. This is an action to recover damages for breach of con- 
tract. The plaintiff alleged “that on or about 13 October, 1928, the 
plaintiff and the defendants entered into a contract under and by virtue 
of the terms of which the defendants, in consideration of plaintiff’s 
agreement to give to them the same freight rates to certain points on its 
railroad which defendants then had on shipments to Tarboro, N. C., 
agreed to locate their working operations and the terminal point of 
their shipments of sand, cement and stone at either West Tarboro or 
Davistown, points on the line of the plaintiff company, and further 
agreed to cause all of its shipments of sand, cement and stone to be 
made over the line of this company to such terminal’; that the plain- 
tiff had fully complied with its agreement and that the defendants had 
failed to locate their working operations and the terminal point of 
their shipments at the place agreed upon and had failed to make all 
their shipments over the plaintiff’s line; and that the plaintiff in. conse- 
quence had been damaged. 

The defendants demurred on the ground that the contract is nudum 
pactum for that: (a) If the promise of the plaintiff, alleged to be the 
consideration therefor, was to give the defendants the benefit of the 
same freight rates which were available to the public generally, it was 
a promise to do what the plaintiff was bound by law to do, and there- 
fore not sufficient consideration to support a contract; (b) if the 
promise alleged as a consideration for the contract was the promise to 
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give the defendants the benefit of different freight rates from those 
available to the public generally, the same was an unlawful discrimina- 
tion, the promise to do an illegal act, and therefore not a sufficient con- 
sideration to support the contract. 

The demurrer was overruled. 

The contract consists of mutual promises; the defendants, therefore, 
made certain promises to the plaintiff. The modern conception of a 
consideration is not essentially a benefit to the promisor;. one of the 
tests is whether there is a detriment to the promisee. The principle is. 
stated in Institute v. Mebane, 165 N. C., 644, 651: “A valuable consid-. 
eration in.the sense of the law may consist either in some right, interest, 
or benefit accruing to the one party, or some forbearance, detriment, 
loss, or responsibility given, suffered; or undertaken by the other. Courts 
‘will not ask whether the thing which forms the consideration does in 
fact. benefit the promisee or a third party, or is of any substantial value 
to any one. It is enough that something is promised, done, forborne, or 
suffered by the party to whom the promise is made, as consideration for 
the promise made to him.’ Anson on Contracts, 63. ‘In general, a 
waiver of any legal right at the request of another party is a sufficient 
consideration for a promise. Parsons on Contracts, 444. ‘Any damage, 
or suspension, or forbearance of a right will be sufficient to. sustain a 
promise.” 2 Kent’s Com. (12 ed.), 465. Pollock, in his work on 
Contracts, page 166, after citing the definition given by the Exchequer 
Chamber already quoted, says: ‘The second branch of this judicial 
description is really the most important one. Consideration means, not 
so much that one party is profiting, as that the other abandons some 
legal right in the present or limits his legal freedom of action in the 
future, as an inducement for the promise of the first” Hamer v. Sid- 
way, 21 Am. St. Rep. (N. Y.), 593.” 

The detriment suffered is set forth in the complaint. The plaintiff, 
under authority. of law, put into effect, for the benefit of the defendants, 
tariff rates which were lower than those it was charging at the time the 
contract was made. Public Laws, Extra Session, 1920, ch. 56. The 
result was that it sustained a loss on the freight transported for other 
shippers who were entitled to the reduced rates. We find: nothing in 
the complaint which indicates an unlawful discrimination. The reduc- 
tion of rates was a benefit, not exclusively to the defendants, but to the 
general pubhe. Judgment 

Affirmed. 
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ELIZA KING, MARY BURCHETT, DORA BURCHETT anp LEE BUR- 
CHETT vy. SEABOARD AIR LINE RAILWAY COMPANY, 


(Filed 25 February, 1981.) 


1. Railroads D b—HEvidence of negligence held properly submitted to 
jury, and issue of contributory negligence tendered was properly 
refused. 

Where in an action against a railroad company to recover damages 
for an alleged negligent personal injury there is evidence that the defend- 
ant’s train was backed over a public highway crossing without giving 
any signal or warning and without a lookout on the rear of the train, 
and that it collided with an automobile in which the plaintiffs were rid- 
ing as mere guests, and there is no evidence that the plaintiffs owned the 
ear or had any control over the driver or were engaged in a common 
enterprise: Held, the evidence is sufficient to take the case to the jury 
on the issues of negligence and proximate cause, and the refusal to 
submit an issue as to the contributory negligence of the plaintiffs is net 
error, the negligence of the driver, if any, not being imputable to the 
plaintiffs. Harwood v. R. R., 192 N. C., 27, cited and applied. 

2. Trial F a—Where there is no evidence to support issue tendered refusal 
to submit such issue is not error. 

It is not error for the trial court to refuse to submit an issue to the 
jury as to plaintiff’s contributory negligence raised by the pleadings when 
there is no evidence in support of such issue. 


Crvtz action, before Devin, J., at May Term, 1930, of Warren. 

Kach of plaintiffs instituted a suit for damages against the defendant, 
alleging in substance that on the afternoon of 29 November, 1926, they 
were traveling as gratuitous guests in an automobile owned and driven 
by Hunter Merrimon upon a public highway leading from Oakville, 
North Carolina, toward Warren Plains; that the tracks of defendant 
crossed said highway at grade. There is a North Carolina stop sign 
and a railroad cross-arm at the crossing. 

The evidence tended to show that snow was falling and that about 
three o’clock in the afternoon the engineer of a locomotive engine 
backed said engine from Warren Plains toward Macon over said crossing 
and that at the time of reaching the crossing the engine. was running 
25 or 30 miles an hour. There was also testimony from several wit- 
nesses that there was no lookout on the back of the engine and no signal 
whatever was given for the crossing. The plaintiffs testified that just 
as they were about to cross the track they saw the engine and attempted 
to avoid the collision, but that the engine struck the car in which they 
were riding, inflicting personal injury. The evidence with respect to 
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how far a train could be seen was conflicting and contradictory. There 
was evidence on behalf of plaintiffs that the vision was obstructed to 
the south by bushes and an embankment, and that by reason thereof a 
train could not be seen until a person got “right on the track.” Another 
witness testified that “when within 20 feet of it I would say you could 
see 20 or 25 feet down the track.” Another witness testified that when 
within 20 or 25 feet of the nearest rail of the track you could not see 
an engine very far. The defendant offered evidence by a civil engineer 
who actually made measurements that at a point 25 feet from the rail 
“T could see 1,550 feet.” Another witness for defendant testified that 
when within 5, 6, or 7 feet of the crossing “You can see as far as your — 
eyes will let you.” 

There was further evidence offered by the plaintiffs to the effect that 
the driver of the car stopped the car at the North Carolina stop sign; 
that the driver and all occupants of the car looked and listened, and 
that they continued to look all the way until the car was on the track. 
The driver of the automobile did not stop his engine and the curtains 
were up, but all the occupants testified that they were looking and 
listening. 

There was no evidence that plaintiffs owned or had any control what- 
ever over the car or the driver. Nor was there evidence of joint enter- 
prise. | 

The cases were consolidated for trial and appropriate issues were 
submitted in behalf of each plaintiff. The jury answered the issue of 
negligence in favor of plaintiffs and awarded damages in the sum of 
$500 to each plaintiff. The defendant tendered an issue of contributory 
negligence in each case, which the trial judge refused to submit to the 
jury. 

From judgment upon the verdict the defendant appealed. 


George O. Green, Charles J. Katzenstein and William T. Polk for 
plainteff. | 
Murray Allen and Julius Banzet for defendant. 


Brogprn, J. The lability of the defendant in this case is governed 
by the opinion in Harwood v, R. R., 192 N. C., 27, 183 8. E., 180. See, 
also, McGee v. Warren, 198 N. C., 672, 153 S. E., 162; Smith v. R. R., 
ante, 177; North Carolina Law Review, December, 1930, p. 98. 

The defendant insists that it was the duty of the court to submit an 
issue of contributory negligence in each case. Of course, issues arise 
upon the pleadings and must be framed accordingly. Nevertheless, the 
trial judge is not required to submit an issue to the jury if there is no 
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evidence to support it. Brown. .v. Kinsey, 81 N. C., 245; Rice v. R.R., 
174 N. C., 268, 93 8. E., 774; Hoggard v. Brown, 192 N.-C., 494, 135 
§. E., 331; McIntosh North Carolina Practice and Procedure, p. 545. 
The record discloses no evidence of contributory negligence and the 
ruling of the trial judge was correct. 
No error. 





SURRY COUNTY v. GUY SPARGER. 
(Filed 25 February, 1931.) 
1. Actions B b—Defendant in this case was agent and not officer of 
county, and injunction would lie to determine right to position. 

Where a statute creating a county highway commission authorizes such 
commission to employ a superintendent of roads and such subordinates 
as may be necessary, and thereinafter refers to such superintendent and 
subordinates as “agents or employees”: Held, the superintendent is an 
agent of the county and not an officer thereof, it appearing that the 
Legislature so contemplated him, and-it is not necessary that the right of 
one claiming such office by appointment be tested by proceedings in the 
nature of a quo werranto, but injunctive proceedings will lie to enjoin 
him from exercising the authority of superintendent. 

2. Highways C a-—-Purchasing agent of Surry County held not to have 
power to employ road superintendent upon his ‘sole authority. 

In construing chapter 235, Public-Local Laws of 1919, chapter 141, 
Public-Local Laws of 1925, and chapter 167, Public-Local Laws of 1927, 
it-is held: the county purchasing agent of Surry County is not authorized 
to employ a road superintendent upon his sole authority. 


Crvit action, before Finley, J., at August Term, 1930, of Surry. 

Chapter 235, Public-Local Laws of 1919, created a highway commis- 
sion for Surry County, and in section 7 thereof, authorized said high- 
way commission to employ a road superintendent and such subordinates 
as might be necessary to carry out the provisions of the law. Chapter 
141, Public-Local Laws of 1925, created a new office for Surry County, 
known as purchasing agent, tax supervisor and bookkeeper. Chapter 167, 
Public-Local Laws of 1927, among other provisions, amended section 6 of 
the act of 1925 above referred to. Section 6, as amended, reads as fol- 
lows: “That it-shall be the duty of this officer, under the direction of the 
board of county commissioners, to act.as general purchasing agent for 
any or all of the county departments or institutions under rules and 
regulations to be prescribed by the board of county commissioners. The 
duties and powers of such officer shall include purchases, employment 
and other contractual obligations of the highway commission of Surry 
County.” 


N..0.] SPRING TERM, 1931. 401 
SURRY. COUNTY v. SPARGER. 


B. F. Folger was duly appointed purchasing agent, tax supervisor, ete., 
of Surry County. On 5 July, 1928, the said Folger recommended U. G.. 
Belton as supervisor of roads of Surry County. It is alleged that 
Belton resigned as supervisor of roads and tendered: his resignation. to 
Folger. At any rate the board of county commissioners of Surry 
County adopted certain resolutions on 15. August, 1930; providing in 
substance that in the event there should be a vacancy in the position. of 
road superintendent that the purchasing agent should recommend: to 
the board of county commissioners a successor. On the same day Belton 
tendered his. resignation as road superintendent to the board of com- 
missioners, said board accepted the resignation, but directed that he 
should still perform. the duties of the position until his successor should 
be appointed and qualified. Said board also notified. Folger, the pur-. 
chasing agent, to nominate or recommend a successor for Belton. Folger 
declined to nominate or recommend a successor for Belton, but: it is 
alleged that without the approval of the board of county commissioners 
Folger had appointed Guy Sparger, the defendant, to act as road super- 
intendent. Thereupon this action was instituted by the county. to 
restrain. Sparger from exercising the duties of the employment. 

The judgment of the trial judge is as follows: 

“This cause coming on to be heard, and being heard, before his Honor, 
T. B. Finley, judge of the Superior Court holding the courts for the 
Eleventh Judicial District of North Carolina, at the courthouse at 
Dobson, 25. August, 1930, being the time and place set by the order 
of Judge Clement, dated 16 August, 1930, and the court having con- 
sidered the evidence introduced by the plaintiff, and the defendant, to 
wit, the petition and answer considered as affidavits, the affidavit of 
T. M. Marsh, clerk of the board of commissioners of Surry County, the 
minutes of the meeting of the board of commissioners of Surry County, 
held on 15 August, 1930, the minutes of the meetings of said: board held 
on 14 June, and 5 July, 1928, and the first Monday in May, 1930, and 
the following Public-Local Laws of North Carolina: 

Chapter 235, Session of 19193. 
Chapter 141, Session of 1925; 
Chapter 167, Session of 1927.. 

And the court being of the opinion that the purchasing agent for 
Surry County is not authorized by law to employ a road superintendent 
for the highways of said county on his sole authority; and it further 
appearing to the court that B. F. Folger, purchasing agent, has under- 
taken to his own authority to employ the defendant as road superin- 
tendent, and: the defendant, prior to the institution of this action, had 
repeatedly stated his intention to undertake the duties. of such. employ- 
ment, notwithstanding that such employment had not been ratified or 


402 IN THE SUPREME COURT. [200 
SURRY COUNTY ¥v. SPARGER. 


confirmed either by the board of commissioners for Surry County or the 
highway commission for Surry County, and that such acts on his part 
would cause irreparable injury to the county of Surry, and would inter- 
fere with the orderly and lawful operation of the work of maintaining 
and repairing the highways of the county, and the plaintiff is, there- 
fore, entitled to the relief prayed for in the petition. 

It is, therefore, ordered, adjudged and decreed that the defendant, 
Guy Sparger, be and he is hereby restrained from assuming the employ- 
ment as road superintendent for Surry County, from taking possession 
of the supplies and equipment of the county relating to highways, from 
taking charge of the work of maintaining and repairing highways, from 
directing any of the works of the employees of the highway commission, 
and from doing any other act or thing as or purporting to act as road 
superintendent of Surry County. 

It is further ordered that this restraining order shall continue in 
effect until the final hearing.” | 

From ‘the foregoing judgment the defendant appealed. 


Wm. Jackson and Parrish & Deal for plaintcff. 
Folger & Folger for defendant. 


Broaepen, J. The question of law involved is the power of the pur- 
chasing agent of Surry County to appoint a road superintendent with- 
out the approval of the board of county commissioners. 

Therefore, at the outset, the inquiry arises as to whether the remedy 
applicable to the facts is injunction or quo warranto. If quo warranto 
is the sole remedy, then the plaintiff cannot maintain this action. The 
applicability of the remedy of quo warranto depends upon whether or 
not the road superintendent of Surry County is an officer as contem- 
plated and defined by law. This question is discussed in Hliason v. 
Coleman, 86 N. C., 236, and by McIntosh’s North Carolina Practice 
and Procedure, section 964, page 1089, and cases cited in support of the 
text. 

Chapter 2385, Public-Local Laws of 1919, creating a highway com- 
mission for Surry County, authorizes said commission, in its discretion, 
to employ a road superintendent and such subordinates as may be neces- 
sary, and to delegate to him or such subordinates such power as the 
commission in its discretion may deem wise or expedient. In section 
9 of the act it is provided that the commission “through its agent” 1s 
authorized to enter upon land, etc. In section 10 it is provided that 
any person who shall obstruct “the said commission, its agents or em- 
ployees in making surveys or changing any road,” etc., shall be guilty 
of a misdemeanor. Thus it appears that the General Assembly con- 
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templated that persons employed by the highway commission of Surry 
County should be deemed to be agents and employees. These positive 
legislative declarations exclude the idea that the road superintendent 
was an officer as contemplated by law. Therefore, the plaintiff was not 
required to resort to guo warranto in order to maintain an action 
against the defendant. 

The board of county commissioners directed the purchasing agent to 
recommend a qualified person for the position of road superintendent. 
None of the legislative acts referred to undertake to abolish the board 
of county commissioners or to deprive said board of the power to dis- 
charge the duties imposed upon it by law. Nor does chapter 167, 
Public-Loeal Laws of 1927, when read and construed in connection with 
section 6, chapter 141, Public-Local Laws of 1925, subordinate the 
board of county commissioners to the control of the purchasing agent 
with reference to the employment of a superintendent of roads. | 


Affirmed. 





H. H. ELLIS v. FRED A. PERLEY, J. A. LANCE, J. C. CONELLY, 
AND J. D. ECKLES. 


(Filed 25 February, 19381.) 


Pleadings D c—Demurrer in this case held bad as speaking demurrer. 


A demurrer to the complaint upon the ground that the statute con- 
ferring jurisdiction on the court is unconstitutional, is bad as a speaking 
demurrer and will be overruled. 


Connor, J., concurs in result; Sracy, C. J., dissenting. 


AppraL by defendant, J. D. Eckles, from Oglesby, J., at December 
Term, 1930, of Buncomspr. Affirmed. 

This is a civil action brought in the General County Court of Bun- 
combe County, N. C., by plaintiff against defendants, to recover 
$8,444.62, and interest, due on certain promissory notes with sundry 
credits thereon. 

The demurrer of J. D, Eckles in the General County Court of Bun- 
combe County, N. C., is as follows: “Now comes the defendant, J. D. 
Eckles, and demurs to the complaint of the plaintiff herein and assigns 
as grounds for such his demurrer that this court has no jurisdiction of 
the subject of this action, for that the public statutes in virtue of which 
this court is attempting to exercise jurisdiction of this action violate 
the Constitution of North Carolina, and are, therefore, void.” 
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The judge of the General County Court of Buncombe County, N. C., 
overruled the demurrer. Defendant J. D. Eckles appealed to the Supe- 
rior Court and the judgment of the General County Court of Buncombe 
County, N. C., was affirmed and defendant J. D. Eckles appealed to the 
Supreme Court. 


George W. Crarg, J. W. Pless and George H. Ward for plainttff. 

Carter & Carter for defendant, J, D. Eckles. 

J. G. Merrimon and Joseph W. Inttle for Buncombe County Bar 
Association—Amicus Curie. 


Crarxson, J. We think the court below was correct in overruling 
the demurrer. In Brick Co. v. Gentry, 191 N. C., at p. 642, speaking 
to the subject: “A demurrer can be sustained, and it is only appropriate, 
when the defect or objection appears on the face of the pleadings, as 
it is not the province of a demurrer to state objections not apparent on 
the face of the pleading to which it is directed. A ‘speaking demurrer,’ 
as. styled by the books, is one which invokes the aid of a fact, not appear- 
ing on the face of the complaint, in order to sustain itself, and 1s con- 
demned, both by the common law and the Code system of pleading. 
Besseliew v. Brown, 177 N. C., 65; VonGlahn v. DeRossett, 76 N. C., 
2929.” Justice v. Sherard, 197 N. C., 237; Buchanan v. Feldspar Mull- 
ing Co., ante, at p. 53. 

It is also said that “A demurrer goes to the heart of a pleading and 
challenges the right of the pleader to maintain his position in any view 
of the matter, admitting for the purpose the truth of the allegations of 
fact contained therein.” Meyer v. Fenner, 196 N. C., at p. 477; 
Winston-Salem v. Ashby, 194 N. C., at p. 390; Hfird v. Winston-Salem, 
199 N.C., at p. 35. 

In Lnloe v. Ragle, 195 N. C., at p. 38, speaking to the subject: “A 
general demurrer will not be allowed. A demurrer must distinctly 
specify the grounds of objection or it may be disregarded. It may be 
taken to the whole complaint or to any of the alleged causes of action 
stated therein. C.8., 512. A demurrer to the jurisdiction or that the 
complaint does not state facts sufficient to constitute a cause of action, 
will be treated as a motion to dismiss, and can be interposed ore tenus 
at any time, even in the Supreme Court. The Supreme Court may 
raise the question ex mero motu. Seawell v. Cole, 194 N. C., p. 546.” 
“Speaking demurrer” is bad. Reel v. Boyd, 195 N.C., 278. 

For the reasons given, the judgment of the court below is 

Affirmed. 


Connor, J., concurs in result. 
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Stacy, OC. J., dissenting: I think the question of jurisdiction over the 
subject of the action is properly presented by the defendant’s demurrer 
and should be decided, even though it challenges the validity of the 
statute which confers civil jurisdiction on the General County Court of 
Buncombe County. Willams v. Williams, 188 N. C., 728, 125 S. E., 
482; Provision Co. v. Daves, 190 N.-C., 7, 128 8. E., 593; McIntosh’s 
N.C. P.& P., pp. 56 and 448; Clark on Code Pleading, 358. See, also, 
Motor Co. v. Reaves, 184 N. C., 260, 114 S. E., 175. But in deference 
to the contrary view of the majority, I withhold any opimion on the 
validity of said statute. 





CITY OF GOLDSBORO er at. v. W. P. ROSE BUILDERS 
SUPPLY COMPANY Ef AL. 


(Filed 25 February, 1931.) 


1. Appeal and Error J g—Validity of zoning ordinance held not necessary 
to be determined on present record. 

In a suit by adjacent property owners.and a city to restrain the eree- 
tion of a gasoline filling station on the ground that it would violate a 
zoning ordinance and cause irreparable injury to the property of the 
individual owners and on the ground that a permit had not been obtained 
from the city building inspector, the trial judge held the zoning ordinance 
of the city void, but continued the restraining order to the final hearing 
because of failure to obtain the building permit: Held, the plaintiffs’ ex- 
-eeption to the holding that the ordinance was void. preserves their rights, 
certainly to the final hearing,.and the trial. court, in view of the reasons 
assigned for continuing the injunction, was not required to pass upon the 
validity of the zoning ordinance, and his judgment therein will be dis- 
regarded for the time being. 


2. Appeal and Error A e—~Courts will not anticipate question of .con- 
stitutional law. 
The courts will not anticipate a question of constitutional law in 
advance of the necessity of deciding it. 


3. Pleadings D d--By answering to merits defendant waives right ‘to 
demur for misjoinder of parties and causes. 

By answering to the merits of an action.a defendant waives his right 

to demur to the complaint for misjoinder of parties and causes of action. 


4. Municipal Corporations H e—Held: plaintiffs had right to maintain 
action to restrain violation of zoning ordinance. 

Where individual property owners and a city seek injunctive relief 

against the erection and maintenance of a gasoline filling station within 

a zoning district within the city, the individual plaintiffs alleging per- 

manent and irreparable injury to their property, a demurrer on the 


406 IN THE SUPREME COURT. 1200 


GOLDSBORO v¥. Suppry Co. 





grounds that authority to bring the suit had not been shown by the indi- 
vidual or corporate plaintiffs is bad, the allegations of the complaint of 
the individual plaintiffs being sufficient as to them, and the municipality 
having the statutory right given it. Section 8, chapter 250, Public Laws 
of 1923. 


AppEALs by plaintiff and defendants from Grady, J., at uuamai 
Clinton, N. C., 22 December, 1930. From Wayne. 

Civil sclton. to restrain the defendants from completing a gasoline 
filling or gasoline storage station, without obtaining permit from butld- 
ing inspector, and from operating same in violation of a zoning ordi- 
nance, adopted pursuant to chapter 250, Public Laws 1923. The two 
individuals join as parties plaintiff and allege that their property in the 
immediate vicinity will be irreparably damaged by the completion and 
operation of the filling station in question. 

The defendants answered, set up a number of defenses, and there- 
after demurred on the ground (1) of a misjoinder of parties and causes 
of action; (2) for that “said complaint fails to show any authority of 
the individual plaintiffs to maintain this action”; and (3) because 
“said complaint fails to show any authority on the part of the city of 
Goldsboro to maintain this action.” 

The trial court overruled the demurrer, held the zoning ordinance to 
be void, but continued the restraining order to the hearing on the 
ground that the defendants had failed to obtain a permit from the build- 
ing inspector. From this judgment both sides appeal. 


Dickinson & Freeman, D. C. Humphrey and J. Faison Thomson for 
plaintiffs. 
Kenneth C. Royall and Andrew C. McIntosh for defendants. 


PraIntirFs’ APPEAL. 


Sracy, C.J. The plaintiffs appeal from the holding of the court that 
the zoning ordinance is void. Non constat the judgment is in their 
favor. The rights of the plaintiffs, therefore, are amply protected and 
preserved, certainly until the final judgment, by their exception duly 
entered. Gray v. James, 147 N. C., 189, 60 S. E., 906; Alexander v. 
Alexander, 120 N. C., 472, 27 8. E., 121. 

The trial court, in view of the reasons assigned for continuing the 
injunction, was not required to pass upon the validity of the zoning 
ordinance, hence this part of the judgment may be stricken out and dis- 
regarded for the time being. ‘“‘The courts never anticipate a question 
of constitutional law in advance of the necessity of deciding it.” Wood 
v. Braswell, 192 N. C., 588, 185 S. E., 529; 8S. v. Corpening, 191 N. C., 
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751, 183 8. E., 14; Person v. Doughton, 186 N. C., 723, 120 8. E., 481. 
We express no opinion, on the present record, as to the validity of said 
ordinance. 
As thus modified, the judgment on plaintiffs’ appeal will be affirmed. 
Modified and affirmed. 


DEFENDANTS’ APPEAL. 


Stacy, C. J. The defendants appeal from the overruling of their 
demurrer and from the judgment continuing the restraining order to the 
final hearing. 

The defendants waived their right to demur on the ground of a mis- 
joinder of parties and causes of action by answering to the merits. 
C.8., 518; Moseley uv. Johnson, 144 N. C., 257, 56 S. E., 922; Ransom 
v. McClees, 64 N. C., 17. “A defendant cannot demur and answer at 
the same time. By answering to the merits all defects are waived, 
except an objection to the jurisdiction of the court or to the defectiveness 
of the cause of action, which objection can be made at any stage of the 
case.’ Walker, J., in Rosenbacher v. Martin, 170 N. C., 236, 86 
S. E., 785. 

The demurrer was properly overruled on the second and third 
grounds, to wit, that the complaint fails to show any authority on the 
part of the individual plaintiffs or the city of Goldsboro to maintain 
the instant action. Merrimon v. Paving Co., 142 N. C., 539, 55 S. E., 
366. The individual plaintiffs allege threatened injury to their prop- 
erty of an irreparable nature (Wentz v. Land Co., 193 N. C., 32, 135 
S. E., 480), and the city of Goldsboro is expressly authorized to main- 
tain an action, such as the present, by section 8, chapter 250, Public 
Laws 1923. Elizabeth City v. Aydlett, ante, 58. 

The remaining exceptions require no special mention. Let the costs 
be divided. 

Affirmed. 





R. A. ADAMS anp Wirr, CARRIE ADAMS, v. J. A. WOODIE. 
(Filed 25 February, 1981.) 


1. Reference A a—Before making final report referee may reopen case 
upon proper notice to parties. 

A referee has power to reopen a case still pending before him without 
final report made by him, with proper notice given the parties, and to 
permit the plaintiff to offer additional evidence, and when the evidence 
is then sufficient, his award in the plaintiff's favor sustained by the trial 
court will be sustained by the Supreme Court on appeal. 
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2. Same—Under. facts in. this case held: defendant was. not prejudiced 
by shortness of referee’s notice of reopening the case.. 

Conceding in this case that the referee should have given: ten days 
notice to the defendant of his intention to reopen the case before him, his. 
exception only to the power of the referee to reopening the-case is insuffi- 
cient to Show he was prejudiced.on that account, and the judgment. ren- 
dered adverse to him by the lower court will stand on appeal. 


Civin. action, before Harding, J., at March Term, 1930, of Warauea. 

Plaintiffs instituted an action for damages against the defendant for 
trespass in entering upon the lands of plaintiffs and cutting and remov- 
ing timber therefrom. The land in dispute was about six acres. The 
defendant denied the trespass and cutting of. timber upon any land 
owned. by the plaintiffs. The judge of the Superior Court referred the 
matter to a referee to find the facts and state his conclusions of law. 
The referee heard evidence on 11 January, 1930, and the plaintiffs 
offered evidence to sustain the. allegations in the complaint. At the 
conclusion of the evidence the defendant made a motion for nonsuit, 
which was overruled. Thereafter, on 20 January, 1930, the referee. 
made an order to reopen the case and take further evidence on 24 Janu- 
ary, 1930. This notice was mailed by the referee to the attorneys for 
the defendant four days prior to the hearing. When the hearing was 
resumed on 24 January, 1930, the attorneys for defendant made a 
special appearance and moved “to strike out the order allowing plain- 
tiffs to introduce further testimony in the cause on the grounds that the 
same is Inequitable, contrary to good practice, contrary to law, and not 
within the discretion: of the referee.” The motion was overruled and 
the plaintiff offered further evidence. The referee filed a report finding 
as a fact’ that the plaintiffs had been in continuous possession: of the 
land in dispute for thirty years or more, and that said plaintiffs had 
been: damaged by the defendant in the sum of $200. Exceptions were 
filed by the defendant and the matter was thereafter heard by Hard- 
ing, J., who confirmed the report of the referee, and the defendant ap- 
pealed. 


Trivette & Holshouser for plainteffs.. 
Bingham, Linney & Bingham and W. Rh. Lovell for defendant. 


Per Curtam. At the second hearing: before the referee the plaintiffs. 
“mended their lick” and. offered sufficient evidence of possession. of the 
premises.in controversy to support the finding of fact by the referee. 
Bryan v. Spivey,.109 N. C., 57, 13 S. E., 766; Berry. v.. McPherson,. 
153 N.C., 4; 68 S..E., 892. 

At the time the referee reopened the hearing. no final report had been 
made and the entire matter was pending before the referee. Four days. 
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notice of reopening the case was given by the referee instead of ten 
days. And even if it be conceded that, under the circumstances, ten 
days notice should have been given, notwithstanding it does not appear 
that the defendant has suffered any harm by reason thereof, because 
the defendant made no motion before the referee to the effect that he 
did not have full opportunity to present any evidence which he deemed 
pertinent, nor did he make any complaint in the Superior Court upon 
the hearing before the trial judge that he had been deprived of an 
opportunity to fully present his cause and the evidence to sustain it. 

Hence the Court is persuaded that the judgment rendered should 
stand. Coleman v. McCullough, 190 N..C., 590, 180 S. E., 508. 

Affirmed. 





LUMMUS COTTON GIN COMPANY vy. ANDREW WISE. 
(Filed 25 February, 1981.) 


1. Evidence C d~—Burden of proving matters set up in counterclaim is 
on the defendant. 

In an action upon a purchase-money note a counterclaim based upon 
damages for breach of warranty of the thing sold is a cross-action with 
the burden of proof on the defendant setting it up. 

2. Trial D a—Where there is evidence to support allegations in answer 
setting up counterclaim, nonsuit is properly denied. 

Where there is evidence to support defendant’s counterclaim set up by 
him in his answer to the complaint the plaintiff's motion to dismiss the 
cross-action thereon is properly denied. 

3. Sales H e—Under facts of this case purchaser held not barred from 
recovery on warranty because of failure to comply with condition. 

Where a written warranty of sale -of machinery is based upon a condi- 
tion precedent, and it appears that the purchaser could not read or 
write, and that the warranty was not read to him by the seller’s agent, 
the nonperformance of the condition is held not to bar his right of re- 
‘covery on the warranty in this case. : 


AprEsL by plaintiff from Devin, .J., at September Term, 1930, of 
Jounston. No error. 

This is an action to recover on a note for the sum of $845.70, executed 
by the defendant, in part payment of the purchase price for a cotton 
gin. In his answer defendant admitted the execution of the note, and 
also the execution of the conditional sales contract, by which the plain- 
tiff retained title to the cotton gin, until all the notes for the purchase 
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price of said cotton gin had been paid. All of said notes except the 
note sued on in this action have been paid. 

Defendant alleged in his answer that plaintiff failed to perform fully 
its contract in the particulars specified in the answer, and also breached 
its warranty in the sale of the cotton gin. He demanded judgment that 
he recover of the plaintiff damages as a counterclaim or set-off against 
the note sued on in this action. 

The jury found that there was a breach of the warranty as alleged 
in the answer and assessed defendant’s damages at $600. From judg- 
ment on the verdict that plaintiff recover of the defendant the sum of 
$245.40, with interest from the date of the note, to wit, 25 June, 1925, 
plaintiff appealed to the Supreme Court. 


A. M. Noble for plaintiff. 
Abell & Shepard for defendant. 


Per Curtam. On the admissions in the answer, but for the counter- 
claim alleged therein, the plaintiff was entitled to judgment on the 
pleadings. The burden of proof was therefore on the defendant, as the 
trial judge correctly ruled. 

A counterclaim is a cross-action by the defendant against the plain- 
tiff. The burden of proof is always on the defendant, who admits the 
cause of action alleged in the complaint, and relies upon a counterclaim 
alleged in his answer, which is denied in the reply. In the absence of 
evidence tending to support the counterclaim, the defendant should be 
nonsuited. McQueen v. Bank, 111 N. C., 509, 16 8. E., 207. 

In the instant case there was evidence in support of the allegations 
in the answer, constituting a counterclaim. There was, therefore, no 
error in the refusal of plaintiff’s motion at the close of all the evidence 
that defendant’s counterclaim or cross-action be dismissed. 

Upon consideration of the other assignments of error by plaintiff on 
this appeal, we are of the opinion that they cannot be sustained. De- 
fendant can neither read nor write. The warranty contained in the 
written contract was not read or explained to him by the salesman who 
solicited his order for the cotton gin. Under the circumstances as shown 
by all the evidence, and as found by the jury, the conditions prece- 
dent to a claim by the defendant for damages resulting from a breach 
of the warranty cannot and ought not to be enforced in the instant case. 
The judgment is affirmed. We find 

No error. 
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CECELIA CAPEHART BELL v. MOSES B. GILLAM, EXEcurTor, ET AL. 
(Filed 4 March, 1931.) 


1. Wills E b—Devise held to create life estate subject to use of another 
on condition that it be converted into fee upon termination of use. 


A devise of lands “(a) to the children of my son I give, subject to the 
reservation hereinafter named, the following lands . . . (b) the said 
children to hold these lands during their life, subject to a reservation 
hereinafter named, and on their death shall go to their children, ete. 
. (c) the said children shall hold these lands as shall their chil- 
dren, subject to the right of my son to the use of the lands cultivatable 
for his personal use so long as he shall live, . . . but in the event the 
title to the use shall in any way pass out of his hands, immediately the 
fee shall vest in his children’: Held, to create a life estate to the chil- 
dren of the son, subject to his right to use all the land capable of cultiva- 
tion so long as he shall live, on condition that the children’s life estate 
shall be converted into a fee simple upon the title to the use passing out 
of the hands of the son. 


2. Wills E a—General rules for construction of wills. 


In construing wills the courts will endeavor to ascertain the intent of 
the testator as expressed in the words used, and in cases of doubt resort 
may be had to the usual canons of interpretation, and a devise will be 
construed to be in fee unless it appears from the will that the testator 
intended to convey an estate of less dignity, C. S., 4162. 


3. Judgments M b—Judgment is conclusive upon all persons whose in- 
terests, contingent or vested, arc represented. 


Where lands have been devised upon certain limitations, some of 
which are affected with contingent interest, and the judgment of the 
court recites all parties and interest were before it, it will be conclusive 
of any interest embraced by the judgment. 


4. Wills E d—In this case held: estate in remainder vested in fee in 
the granddaughter of the testator. 

Where a will devises a remainder to a class the remainder vests in 
right, but not in amount or quantity, in such of the class as are in esse 
before the termination of the particular estate, and where the particular 
estate is determined by the happening of an event other than the death 
of the tenant of the particular estate, the fee immediately vests in those 
of the class in esse at the time of the termination of the particular 
estate, and in this case the granddaughter of the testator takes the re- 
mainder in fee without awaiting the death of her father, the tenant of 
the particular estate. 


AppraL by defendants from Sinclair, J., at November Term, 1930 
of Bertie. Affirmed. 
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Celia H. Etheridge, the plaintiff’s grandmother, died leaving a will, 
the second and sixth items of which are as follows: 

“2. To the children of my son Holley M. Bell, I give, subject to the 
reservation hereinafter named, the following part of the Eden House 
Farm, all that land which is now being cultivated under his direction 
and which lies to the left-hand side of the farm road as you go to the 
house, from this land is excepted 12 acres lying in front of the house 
which is now cultivated under the direction of Jno. C. Bell. The chil- 
dren of said Holley M. Bell are to have a one-half interest in and to the 
woodlands, which are to be divided between them and the children of 
Jno. C. Bell by three disinterested persons some of whom I may here- 
inafter name. 

“The children of said Holley M. Bell are to hold these lands during 
their life, subject to a reservation hereinafter named, and on their death 
same shall go to their children, and from them to their lawful heirs 
forever and ever and ever. 

“The said children of Holley M. Bell shall hold these lands, as shall 
their children and heirs, subject to the right of Holley M. Bell to use 
all of the lands cultivatable for his personable use, so long as he shall 
live and he shall in no sense be lable to them for any rents in any sense, 
but in event the title to the use shall in any way pass out of the hands 
of Holley M. Bell, immediately the fee shall vest in his children. Said 
Holley M. Bell shall have the right to have cut the timber on said lands 
and may sell the same, holding the funds for his said children, but 
having the full use of same, and if necessary he is to be permitted to use 
the principal of same, without a full accounting for same.” 

“6. In event either Holley M. Bell or Jno. C. Bell should die without 
children, then in that event the children of the other shall take title to 
the lands on the same terms hereinbefore set forth.” 

Holley M. Bell and Jno. C. Bell are brothers, the latter being guardian 
ad litem of his children and the former guardian ad lztem of all persons 
not im esse who might have any interest or claim to the lands described 
in the complaint. At the hearing all parties in interest were present 
in person or by attorney, having duly filed their answers to the com- 
plaint, and it was adjudged that the plaintiff, Cecelia Capehart Bell, is 
the absolute owner in fee simple and entitled to the exclusive possession 
of all and singular the land devised to her by the will of her grand- 
mother, Celia H. Etheridge, and therein described as ‘the following part 
of the Eden House Farm: All that land which is now being cultivated 
under his (Holley M. Bell’s) direction and which lies to the left-hand 
side of the farm road as you go to the house; from this land is excepted 
12 acres lying in front of the house which is now cultivated under the 
direction of John C. Bell,” the lands herein referred to and hereby 
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adjudged and decreed to belong to the plaintiff, Cecelia Capehart Bell, 
being the same described and referred to in the second section of the 
complaint in this action, including the woodsland therein mentioned, 
and being also the same land described in the judgment rendered in favor 
of the plaintiff at November Term, 1929, by his Honor, Walter D. 
Small, judge presiding, in the suit of said Cecelia Bell, by her next 
friend, W. B. Gurley, against Peoples Bank and Trust Company and 
Bank of Colerain, which is also referred to for description. The plain- 
tiff is again declared and decreed to be the absolute owner in fee simple 
of all and singular the said lands so described and devised to her as 
aforesaid, and the will of her grandmother, Celia H. Etheridge, 1S cOn- 
strued accordingly.” 
The defendants excepted and appealed. 


J. A. Pritchett for appellants. 
MacLean & Rodman for appellee 


Apams, J. The plaintiff is the only child of Holley M. Bell. She 
brought suit asking that she be judicially declared the sole owner in fee 
of certain real estate devised by her grandmother, Celia H. Etheridge, 
to the children of Holley M. Bell. The material parts of the devise are 
as follows: (a) “To the children of my son Holley M. Bell, I give, sub- 
ject to the reservation hereinafter named, the following part of the 
Eden House Farm’ . . . (b) “The children of said Holley M. Bell 
are to hold these lands during their life, subject to a reservation here- 
inafter named, and on their death shall go to their canoes and from 
them to their lawful heirs forever and ever and ever.” . . (c) 
“The said children of Holley M. Bell shall hold these lands as shail their 
children and heirs, subject to the right of Holley M. Bell, to use all of 
the lands cultivatable for his personal use so long as he shall live 
but 1m the event the title to the use shall in any way pass out of the 
hands of Holley M. Bell, immediately the fee shall vest in his children.” 

In contemplation of law what is the effect of this language? In con- 
struing wills the courts endeavor to ascertain the intention of the testator 
as expressed by the words he has used. If a devise is set forth in clear 
and unambiguous language there is no occasion for construction; but 
if doubt exists resort may be had to the usual canons of interpretation, 
by which the meaning of words, phrases, clauses, and even of apparent 
repugnancies may be explained by reference to other parts of the will. 
Williams v. Best, 195 N. C., 324; Scales v. Barringer, 192 N. C., 94. 

A devise of land is held and construed to be in fee unless it appears 
from the will that the testator intended to convey an estate of less 
dignity. C. 8., 4162. The first of the foregoing clauses (a), standing 
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alone, is a devise in fee, subject to the reservation; the second (b), a 
devise to the children of Holley M. Bell for life, with remainder to their 
children, subject to the reservation; and the third (c), a contingent 
devise of the fee to the children. 

The quoted provisions taken together are at least susceptible of the 
interpretation that the devise in question gives a life estate to the chil- 
dren of Holley M. Bell, subject to his right to use all the land capable 
of cultivation so long as he shall live, on condition that the children’s 
life estate shall be converted into a vested fee simple the moment the 
title to the use shall pass out of the hands of Holley M. Bell. 

Has the title to the use passed from his hands? The answer may 
be found in a judgment of the Superior Court of Bertie County ren- 
dered at the November Term of 1929, in which it was adjudged that the 
plaintiff is the owner in fee of the land in controversy, discharged of 
Holley M. Bell’s right to use it as provided in the will. The judgment 
contains a recital that all parties in interest were before the court, 
and presumably all interests were protected whether vested or con- 
tingent. The entire record of the case in which this judgment was ren- 
dered is not before us; but the reasonable conclusion is that by virtue of 
the condition heretofore named the “title to the use” passed from 
Holley M. Bell and the title in fee to the land immediately vested in his 
children. 

The devise is to a class—“the children of my son Holley M. Bell.” 
The plaintiff, his only child, represented the class. A remainder to a 
class of children vests in right, but not in amount or quantity, in such 
of the objects of the bounty as are in esse and answer the description at 
any time before the determination of the particular estate. Lumber Co. 
v. Herrington, 183 N. C., 85. But when the particular estate comes to 
an end all of the class who have an interest are immediately determined. 
Trust Co. v. Stevenson, 196 N. C., 29; Jarman v. Day, 179 N. C., 318; 
Cooley v. Lee, 170 N. C., 18. | 

It will be seen that the interest of the plaintiff is declared by the judg- 
ment under the express terms of the will, without the necessity of 
awaiting the death of Holley M. Bell, because his right to the use of the 
land was extinguished and the fee vested immediately upon the happen- 
ing of the contingency. The case of Fulton v. Waddell, 191 N. C.,, 
688, on which the defendants rely, is not controlling, as pointed out in 
the concurring opinion of Brogden, J., in Trust Company v. Stevenson, 
supra. Judgment 

Affirmed. 
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RALEIGH BANKING & TRUST COMPANY v. SAFETY TRANSIT LINES, 
INCORPORATED, 


(Filed 4 March, 1931.) 


1. Corporations H c—Claim for breach of lease contract held provable 
against receiver as unsecured claim. 

Where a claim for damages has been filed with the receivers of a 
transit bus line for damages for a breach of contract as lessee of a union 
bus station in a city which was disallowed on the grounds that the lease 
was invalid, approved by the Superior Court judge, but reversed by the 
Supreme Court on appeal, holding the lease was valid and remanding the 
ease for definite findings as to whether the lease had been breached: 
Held, on the second appeal upon the further findings that the lease had 
been broken by the insolvent corporation the claim is provable as an 
unsecured debt. 


2. Parties B b-——Motion that proper party be joined as defendant is 
addressed to discretion of the trial court. 

The purchaser of a lease at the receiver's sale of an insolvent corpora- 
tion is not a necessary party to enforce a claim filed with the receiver 
for damages for the breach of the lease contract by the insolvent cor- 
poration or its receiver, and the refusal of a motion to make such pur- 
chaser a party to the proceedings is not error, C. 8., 460, if such pur- 
chaser is a proper party the motion is addressed to the sound discretion 
of the trial court and not reviewable on appeal. 


3. Jury C b—Waiver of jury trial at beginning of action applies to 
further proceedings after remand for finding of further facts. 

Where claims against an insoivent corporation are filed with its re- 
ceiver, and the parties waive their right to a trial by jury, and on appeal 
the cause is remanded for further findings of fact, the receiver, having 
waived its right, may not successfully insist upon a trial by jury on the 
Second hearing. 


4, Corporations H c—Claim for damages for breach of lease contract, 
filed after the date of the breach, is not premature. 

A cause of action for damages for the breach of a lease contract accrues 
from the date of the breach, and where a claim against a receiver, for 
breach of a lease contract by the insolvent corporation or the receiver is 
not filed until after the alleged breach, the receiver may not maintain 
that the claim was premature. 


5. Landlord and Tenant G b—Measure of damages for breach of lease 
contract. 
In this case held: measure of damages for breach of a lease contract 
were correctly assessed in accordance with Monger v. Lutterloh, 195 
N. C., 274, and appellant’s contention that the damages assessed were 
excessive cannot be sustained. 


APppEAL by the receivers of the defendant, Safety Transit Lines, Inc., 
from Daniels, J., at June Term, 1930, of Waxs. Affirmed. 
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This is an action for the appointment of receivers for the defendant, 
Safety Transit Lines, Inc., an insolvent corporation, and for other 
relief. 

After the receivers were appointed, and while they were engaged 
in the performance of their duties, under the orders of the court, W. A. 
Royal and Graves J. Smith, trustees, filed with said receivers a claim 
for damages resulting from a breach by the defendant, its receivers or 
assigns, of a lease for a bus station located in Goldsboro, N. C., executed 
by the claimant, W. A. Royal, and assigned by him to Graves J. Smith, 
trustee. 

This claim was considered by the receivers, and disallowed. Subse- 
quently, at October Special Term, 1929, of the Superior Court of Wake 
County, the claim was heard by Harris, J. From judgment affirming 
the order of the receivers, and disallowing the claim, the claimants ap- 
pealed to the Supreme Court. 

Upon the hearing of said appeal at the Spring Term, 1930, of the 
Supreme Court, the assignments of error by appellants were sustained, 
198 N. C., 675, 153 S. E., 158. The cause, however, was remanded to 
the Superior Court “in order that it may be specifically and definitely 
determined whether there was a breach of the lease by the Safety 
Lines, Inc., or its receivers, or the purchaser of the lease at the receivers’ 
sale.” 

The cause was thereafter heard at June Term, 1930, of the Superior 
Court of Wake County. At this hearing, in accordance with the direction 
of the Supreme Court, the court found, from the evidence offered at 
the hearing: 

“1, That there was no breach of the lease either by the Safety Transit 
Lines, Inc., or by the receivers thereof, prior to August, 1929; 

2. That the lease agreement was broken by W. Bond Collins and his 
assignee, Safety Transit Company, both by its positive repudiation of 
the lease, and the denial of liability thereunder, early in August, 1929, 
and also by its abandonment of the property and failure to pay rent 
after 31 December, 1929; 

3. The assignment of the lease did not release the Safety Transit 
Lines, Ine., and its receivers from lability thereunder, regardless of 
whether W. Bond Collins and his assignee, Safety Transit Company, — 
assumed the obligations of the lease. Therefore, the receivers are liable 
to the claimants for damages sustained by the breach of the lease; 

4. In accordance with the opinion of the Supreme Court, the claim 
of W. A. Royal and Graves J. Smith, trustee, against the receivers 
is allowed in the sum of $13,622.29, being the ee eash value of the 
loss sustained.” 
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From judgment allowing the claim of W. A. Royal and Graves J. 
Smith, trustee, for the sum of $13,622.29, and directing the receivers 
of the defendant, Safety Transit Lines, Inc., to pay dividends to the 
claimant on said claim, the receivers appealed to the Supreme Court. 


J. N. Smith and Kenneth C. Royall for claimants. 
Wm. B. Jones and Clyde A. Douglass for recewers. 


Connor, J. On the former appeal in this cause, we were of opinion, 
and so held, that on the facts found by Judge Harris, the lease exe- 
cuted by the claimant, W. A. Royal, to the Safety Transit Lines, Inc., 
and others, for the bus station at. Goldsboro, N. C., was valid, and that 
the defendant, Safety Transit Lines, Inc., at least, was liable by the 
terms of said lease, to the claimants in damages, if, as alleged by the 
claimants, there was a breach of the lease by the Safety Transit Lines, 
Inc., resulting in damages. We therefore sustained the assignments of 
error on said appeal based on exceptions by the appellants to the holding 
by Judge Harris that the lease was not valid, and that for that reason 
the claim of the claimants should be disallowed. The findings of fact 
made by Judge Harris, as to whether or not there was a breach of the 
lease by the Safety Transit Lines, Inc., were inconsistent and con- 
flicting. Indeed, on his holding that the lease was invalid, and not 
binding on the Safety Transit Lines, Inc., it was immaterial whether 
or not there had been a breach of the lease. We were unable to deter- 
mine on the record then before us, whether the judgment, from which the 
claimants had appealed, should be affirmed or reversed. If there had been 
a clear and unequivocal finding of fact as to this phase of the contro- 
versy, we would have affirmed, or reversed the judgment. If there had 
been a finding of fact, supported by competent evidence, that there 
had been no breach, we would have affirmed the judgment, on that 
ground. In the absence of such finding, we were of the opinion that the 
cause should be remanded to the Superior Court, “in order that it 
may be specifically and definitely determined whether there has been a 
breach of the lease by the Safety Transit Lines, Inc., or its receivers, 
or the purchaser of the lease at the receivers’ sale”’ The cause was 
remanded in accordance with this opinion, and in accordance with our 
well-settled practice in such cases. Fulenwider v. Rendleman, 196 
N. C., 251, 145 S. E., 722; Gulf Refining Co. v. McKernan, 178 N. C., 
82, 100 S. E., 121; Gaylord v. Berry, 169 N. C., 733, 86 S. E., 623; 
Smith v. Smith, 108 N. C., 365, 12 S. E., 1045; Knott v. Taylor, 
96 N. C., 553, 2S. E., 680. 

At the hearing of this cause by Judge Daniels, the receivers moved 
that the Safety Transit Company, the purchaser of the lease at the 
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sale by the receivers of the assets of the defendant, be made a party 
defendant. There was no error in the refusal of the court to allow 
this motion. A complete determination of the matters involved in the 
proceedings to enforce the claim against the receivers did not require 
the presence of the Safety Transit Company as a party defendant. 
This company was, therefore, not a necessary party, within the meaning 
of C. S., 460. At most the Safety Transit Company was only a proper 
party. The motion was therefore addressed to the discretion of the 
court. Its action on the motion is not reviewable. Guthrie v. Durham, 
168 N. C., 578, 84 8. E., 859. Indeed, it may be doubted whether in a 
proceeding to enforce a claim against the receiver of an insolvent cor- 
poration, one claiming under the receiver, is even a proper party, on 
the contention that such party is secondarily liable to the claimant. 
This cause is not an action to recover damages for breach of a lease 
contract, but a proceeding to enforce a claim in a receivership. 

The receivers further moved for a trial by jury of the issues involved 
in the claim filed with them by the claimants. At the hearing before Judge 
Harris, a trial by jury was expressly waived by both the receivers and 
the claimants, who both agreed that the judge should hear the evidence 
and pass upon the claim. The hearing by Judge Daniels was a continua- 
tion of the hearing by Judge Harris. The facts found by Judge Harris 
and set out in his judgment have not been disturbed. The hearing by 
Judge Daniels was for the purpose of finding additional facts, in accord- 
ance with the direction of this Court. The waiver of a jury trial at the 
first hearing continued in force until the final determination of all mat- 
ters involved in the proceeding. There was no error in the refusal of the 
motion for trial by jury. 

The receivers excepted to the judgment rendered by Judge Daniels, 
and on their appeal to this Court contend that there was error in said 
judgment for that the claim for damages resulting from the breach 
of the lease, was premature, and that the damages assessed are excessive 
in amount. Neither of these contentions can be sustained. The cause 
of action arose at the date of the breach, which was prior to the date 
of the filing of the claim. The damages were assessed in accordance with 
the rule approved in Monger v. Lutterloh, 195 N. C., 274, 142 S. E., 12, 
and suggested as the proper rule in the instant case by Brogden, J., in his 
opinion on the former appeal in this cause. See 35 C. J., Art. Landlord 
and Tenant, sec. 502. We find no error. The judgment is 

Affirmed. 
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C. L. WILLIAMS, Soricirog or tHE FourTH JupiciaAL District, v. JOHN B. 
HOOKS, WILLIAM BORDEN HOOKS, anp LUCINDA T.. HOOKS, 
Executors or J. B. HOOKS, D&EcEASED; C. R. AYCOCK, CLERK OF THE 
SUPERIOR CoURT oF WAYNE CountTy; EMPLOYERS LIABILITY ASSUR- 
ANCE CORPORATION, Lrp., and UNITED STATES FIDELITY anp 
GUARANTY COMPANY. 


(Filed 4 March, 1981.) 


1. Parties B b—Motion for joinder of proper parties is addressed to 
discretion of court and is not reviewable. 


The action of the trial judge in making necessary parties to an action 
is reviewable on appeal, and the making of proper parties is addressed 
to his sound discretion and not reviewable. C. 8., 456, 460. 


2. Same — Appellants in this case held neither necessary nor proper 
parties and order making them parties was erroneous. 


Where the deceased clerk of the Superior ‘Court has commingled his 
personal and official funds and invested them as the law requires for the 
latter, and the suit is only for the appointment of a receiver to separate 
the investments which are amply sufficient to cover his official accounts, 
the sureties on the bonds of the deceased clerk are neither necessary 
nor proper parties to the action, and an order of the trial court in making 
them parties over their objection is error. 


Sracy, C. J., not sitting; CLARKSON, J., dissents. 


AppeaL by the defendants, Employers Liability Assurance Corpora- 
tion, Ltd., and United States Fidelity and Guaranty Company, from 
Johnson, Special Judge, at August Term, 1930, of Wayne. Reversed. 

This is an action for the appointment of a receiver, with power to 
take over, hold and liquidate, under the orders of the court, certain 
securities and investments in the hands of J. B. Hooks, deceased, at the 
date of his death. 

At the date of his death, and for several years prior thereto, J. B. 
Hooks was the clerk of the Superior Court of Wayne County, North 
Carolina; as such clerk, the said J. B. Hooks had received, from time 
to time, various sums of money, which he held by virtue of his office. 
Some of these sums of money, the said J. B. Hooks had invested in 
various income-bearing securities, as he was required by law to do. 

During his terms of office as clerk of the Superior Court, the said 
J. B. Hooks had in hand, from time to time, various sums of money 
which belonged to him, personally. These sums of money were also in- 
vested by the said J. B. Hooks in various securities. 

The said J. B. Hooks commingled the funds in his hands, as clerk of 
the Superior Court, with the funds which belonged to him personally, 
and invested said commingled funds in securities, which he had on hand 
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at his death on 28 November, 1929. The face value of said securities 
largely exceeded the amount of the funds in the hands of the said J. B. 
Hooks, deceased, by virtue of his office as clerk of the Superior Court, at 
the date of his death, as shown by an audit made under the orders of 
the board of commissioners of Wayne County. 

It is impossible, or at least impracticable, now to ascertain which 
of the securities in the hands of J. B. Hooks, at the date of his death, 
should be turned over and delivered to the defendant, C. R. Aycock, 
his suecessor as clerk of the Superior Court of Wayne County, and 
which of said securities should be held and retained by the defendants, 
his executors, as assets belonging to his estate. All of said securities 
were held by the said J. B. Hooks for the protection of the beneficiaries 
of the funds in his hands as clerk of the Superior Court of Wayne 
County, and an accounting will be necessary before it can be ascertained 
which of said securities are assets of his estate to be held and retained by 
his exeeutors. 

A receiver has been appointed in this action, by consent of the plain- 
tiff, the Solicitor of the Judicial District, which includes Wayne County, 
and the defendants, C. R. Aycock, the successor of J. B. Hooks, as clerk 
of the Superior Court of Wayne County, and the executors of the said 
J. B. Hooks, deceased. This receiver is authorized by the court to take 
over, hold, and liquidate, under its order, all the securities and invest- 
ments in the hands of J. B. Hooks, at the date of his death. 

The defendants, Employers Liability Assurance Corporation, Ltd., 
and United States Fidelity and Guaranty Company, are sureties on 
bonds filed by J. B. Hooks, as clerk of the Superior Court. No cause of 
action 1s alleged in the complaint against either of these defendants, 
nor is any relief demanded therein of either of them. They were made 
parties defendant to the action in order that they might have notice 
of all orders made by the court, during the receivership, and might 
have the right to be heard before said orders were made. 

The action was heard at August Term, 1930, of the Superior Court 
of Wayne County on the motion of the two last named defendants, 
that the action be dismissed as to them and as to each of them. 

From judgment denying their said motion, the said defendants ap- 
pealed to the Supreme Court. 


Kenneth C. Royall and Andrew C. McIntosh for recewwer. 
Langston, Allen & Taylor for appellants. 


Connor, J. This is not an action on either of the official bonds exe- 
cuted by J. B. Hooks, clerk of the Superior Court of Wayne County, 
as principal, and the appellants, respectively, as surety. Neither the 
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board of commissioners of Wayne County, the obligee in the bond exe- 
cuted by the defendant, Employers Liability Assurance Corporation, 
Ltd., as surety, nor the State of North Carolina, the obligee in the bond 
executed by the defendant, United States Fidelity and Guaranty Com- 
pany, as surety, 1s a party to the action. Nor is any beneficiary of 
elther of said bonds a party to the action. The action is equitable in its 
nature, and is for the preservation of the securities in the hands of 
J. B. Hooks, as clerk of the Superior Court of Wayne County, at his 
death, in order that the rights and equities of his successor and of his 
executors, respectively, may. be ascertained and adjusted, under the 
supervision and orders of the court. 

Neither of the appellants has or claims an interest in the securities 
which are the subject-matter of the action; nor is either a necessary 
party to a complete determination of the questions Involved in the action. 
Neither of the appellants is, therefore, a necessary party to the action. 
CO. 8., 456, and C. S., 460. 

Nor can it be held that either of the appellants is a proper party to 
the action. They have no interest, present or future, and no title, legal 
or equitable, in or to the securities which are the subject-matter of the 
action. They cannot be retained, over their objection, as parties defend- 
ant for the sole purpose of binding them by orders to be made from 
time to time, in the action. It is not alleged in the complaint or found 
by the court that the securities in the hands of the receiver are not 
sufficient, in value, to pay the amount due by J. B. Hooks, deceased, 
to the defendant, C. R. Aycock, his successor as clerk of the Superior 
Court of Wayne County. C. S., 943. 

As appellants are not proper parties to the action, the judgment re- 
taining them as defendants is reviewable by this Court on their appeal 
from the judgment. If they were proper parties, the motion to dismiss 
the action as to them would have been addressed to the discretion of the 
court, and the judgment or order denying the motion would not have 
been reviewable. Guthrie v. Durham, 168 N. C., 578, 84 8. E., 859. 

There was error of law in the refusal of the court to allow the motion 
of the appellants that the action be dismissed as to them, and as to each 
of them, for the reason that they are neither necessary nor proper parties ~ 
to the action. The judgment is 

Reversed. 


Stacy, ©. J., not sitting. 
Crarxson, J., dissents. 
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THE CORPORATION COMMISSION OF NORTH CAROLINA y. BANK 
OF VANCEBORO. 


(Filed 4 March, 19381.) 


1. Banks and Banking H a-—Procedure for enforcement of statutory 
liability of stockholders prior to chapter 113, Public Laws of 1927, 
held valid. 


Prior to the enactment of chapter 113, Public Laws of 1927, the pro- 
cedure, under the statutory provisions for the enforcement of the statu- 
tory liability of shareholders of an insolvent bank in a receiver’s hands, 
was by order of court based upon the report of the receiver to the share- 
holders to show cause why the assessment made against them should not 
be enforced, the original assessments not being final or conclusive, but 
only preliminary to the order that the shareholders be made parties to 
the action, giving them the right to set up any defense in law or fact, 
and where this procedure has been followed and stockholders appear and 
answer to the merits the position is not available to them that they were 
not parties to the action at the time the assessment was made. 


2. Appearance A a-——-An answer to the merits of a cause is a general 
appearance. 


Where the shareholders in an insolvent bank appear in reply to a 
motion to show cause why a preliminary assessment of their statutory 
liability should not be made against them, and by motion, challenge the 
validity of the order making the assessments, and not solely for the pur- 
pose of challenging the jurisdiction of the court, their motion is a 
general appearance, though upon its face it is called a special appearance. 


ApprEaL by certain stockholders of the defendant, Bank of Vanceboro, 
from Small, J., at November Term, 1930, of Craven. Affirmed. 

This is an action by the Corporation Commission of North Carolina 
for the appointment of a receiver of the Bank of Vanceboro, an ingol- 
vent banking corporation, organized under the laws of this State, for the 
liquidation of the assets of said corporation, and for the distribution of 
the proceeds of said liquidation among its creditors. The action was 
begun on 31 January, 1924, and is now pending in the Superior Court 
of Craven County. ; 

On 14 May, 1925, the permanent receiver of the Bank of Vanceboro 
filed in this action a report showing his receipts and disbursements to 
the date of said report. On the facts shown by said report, and by the 
audit filed in the office of the clerk of said court, the receiver recom- 
mended that an assessment be made on each of the stockholders of the 
Bank of Vanceboro, on account of his statutory lability, for the full 
amount of the par value of his stock. 

At November Term, 1925, on the facts shown by the report of the 
recelver, assessments were made on the stockholders of record, in accord- 
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ance with the recommendation of the receiver. In the order making the 
assessments, the clerk of the court was directed to notify each of said 
stockholders that the assessment had been made on him, and that he 
was required to show cause at the next term of the court why judgment 
should not be rendered against him on his assessment. 

Thereafter certain persons, whose names appear on the records of 
the Bank of Vanceboro, as stockholders, at the date of the adjudication 
of said bank as insolvent, filed in this action a paper-writing, signed 
by their attorneys, which purports to be a special appearance. On 
such appearance, attorneys for said persons moved that the assessments 
against them be vacated and set aside, on the ground that they were not 
parties to the action at the time the order making the assessments was 
made. | 

The motion was continued from time to time and was finally heard 
at November Term, 1930, by Judge Small. 

From judgment denying the motion and adjudging that said persons 
having entered a general appearance in the action, are now parties 
thereto, and are required to file answers to the petition of the receiver 
within thirty days, setting up such defenses to the assessments as they 
may be advised will avail them, the said persons appealed to the 
Supreme Court. 


H. P. Whitehurst and Ward & Ward for the receaver. 
Guion & Guion and Moore & Dunn for appellants. 


Connor, J. The procedure in the instant case was in substantial 
compliance with statutes in force at the date of the commencement of 
the action, providing for the enforcement of the statutory liability of 
stockholders of banking corporations. In Smathers v. Bank, 185 N. C,, 
410, 47 S. E., 893, it is said: 

“In winding up the affairs of an insolvent corporation it is best that, 
as nearly as may be, the court having original jurisdiction bring all 
the parties interested in the final decree before it, to the end that their 
rights and equities may be adjusted and administered. The usual and 
better practice is to have an assessment upon the stockholders made by 
the court, upon an ascertainment from the report of the receiver, and 
notice issued to each stockholder to show cause why such assessment 
should not be enforced.” This procedure was approved in Trust Co. v. 
Leggett, 191 N. C., 862, 181 S. E., 752. The original assessments are 
not final or conclusive on the stockholders; they are made on the facts 
shown by the report of the receiver, and are only preliminary to the 
order that the stockholders of record be made parties to the action. 
When so made, each stockholder has the right to file his answer, and 
set up any defense, in law or in fact, to the assessment, which he may 
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be advised will avail him. No final judgment against the stockholder 
can be rendered until he has become a party to the action, with full 
opportunity to be heard. Corp, Com. v. Bank, 192 N. C., 366, 135 
S. E., 48. In the instant case, the judgment directs that each of the 
appellants shall have opportunity to file an answer, and thereby raises 
issues, elther of law or of fact, which must be determined before any 
assessment can be enforced against him. There is no error in the 
judgment. Corp. Com. v. Bank, 193 N. C., 118, 136 8S. E., 362. 

The statutes providing the procedure for the enforcement of the 
statutory liability of stockholders of a banking corporation, applicable 
in the instant case, have been superseded by chapter 113, Public Laws 
1927. See N. C. Code of 1927, section 218({c), subsection 13. The 
validity of this statute was sustained by this Court in Corp. Com. v. 
Murphey, 197 N. C., 42, 147 S. E., 667. On appeal to the Supreme 
Court of the United States, the judgment of this Court was affirmed. 
74 L. Ed., 598. 

There is no error in the holding of Judge Small that applicants are 
now, by virtue of the appearance in the action, parties thereto. Appel- 
lants’ contention that their appearance was special and not general, can- 
not be sustained. The appearance was for the purpose of challenging 
the validity of the order making the assessment, and not solely for the 
purpose of challenging the jurisdiction of the court. The fact that 
appellants style their appearance as special is immaterial. Wooten v. 
Cunningham, 171 N. C., 123, 88 S. E., 1, and cases cited in the opinion 
of Walker, J. 

We find no error in the judgment. 

Affirmed. 





W. L. ROBERTS y. CHAS. DAVIS anp MRS. MARY MOORE. 
(Filed 4 March, 1931.) 


1. Appeal and Error F b—Exceptions to charge must be specific in. 
order to be considered on. appeal. 

In order for a charge of the court to the jury to be considered on appeal 
the appellant’s exception must be specific in pointing out the supposed 
error and not merely a “broadside” exception, as in this case “defendant 
excepts to the charge of the court.” 

2. Trial E e—Where party desires specific instructions he should make 
written. request therefor, 

Where the complaining party is not satisfied with an instruction by 
the court to the jury as being sufficiently specific, and the instruction is 
substantially correct as to the law, bis remedy is by offering a prayer 
for instructions in accordance with his view on the subject. 
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AppeaL by defendant, Mrs. Mary Moore, from Lyon, Emergency 
Judge, and a jury, at November Term, 1930, of Jonnston. No error. 

Succinctly: Plaintiff contended that on or about 22 December, 1919, 
Chas. Davis owned certain property in Smithfield, Johnston. County, 
N. C., and sold same at public auction, and C. I. Pierce, Geo. T. Pool 
and he (W. L. Roberts) became the last and highest bidders for said 
Jand, in the sum of $9,725. That the deed was made by Chas. Davis 
to C. I. Pierce, trustee for C. I. Pierce, Geo. T. Poole and W. L. Roberts, 
dated 22 December, 1919, and duly recorded in Book 66, page 392, 
register of deeds office for said county. The consideration stated in 
this deed is $9,725. That he paid his part of the purchase money for 
the land. 

Mrs. Mary Moore, the defendant, in her answer, among other things, 
says that C. I. Pierce and Geo. T. Poole made a mortgage on said land 
to Chas. Davis for $7,293.75 which was duly recorded. “The said 
Chas. Davis, on or about 4 January, 1922, instituted in the Superior 
Court of Johnston County foreclosure proceedings against the adminis- 
trators of Geo. T. Poole, who was then deceased, and C. I. Pierce, and 
subsequently obtained an order of the Superior Court for the sale of said 
lands under and by virtue of said mortgage and a commissioner of the 
court was appointed to conduct the sale and execute a deed to the pur- 
chaser; that, on 18 May, 1925, after due advertisement, the commissioner 
sold said lands and this defendant became the last and highest bidder for 
same at the price of $3,465, and on 11 June, 1925, complied with the 
terms of said sale, paid the purchase price, and on 25 June, 1929, re- 
ceived a deed from E. F. Ward, commissioner, and promptly recorded 
the same.” 

Further: “That said C. I. Pierce was trustee for Geo. T. Poole and 
C. I. Pierce only, and was not trustee in any sense for W. L. Roberts; 
that the said W. L. Roberts had and now has no interest in and to said 
property, and the said CO. I. Pierce was never, in fact, trustee for said 
W. L. Roberts; that it was recited in said deed that C. I. Pierce was 
trustee for Geo. T. Poole, C. I. Pierce and W. L. Roberts by the mutual 
mistake of said parties; that prior to the execution of said deed the 
said W. L. Roberts had failed and neglected to pay his part of the cash 
payment, and on the date of the execution of said deed failed and neg- 
lected to secure the deferred payments in accordance with the agreement 
made and entered into at the time of sale of said property by the de- 
fendants, Charles Davis and said purchasers; that he never put one 
penny in said property, either before the making of said deed at the 
time of its delivery or subsequent thereto and has no beneficial interest 
in the same.” 
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The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Was the name of W. L. Roberts included in the deed executed by 
Chas. Davis on 22 December, 1919, by mistake, as alleged in the 
answer? Answer: No. 

2. What sum of money, if any, did the plaintiff pay upon the purchase 
price of the property described in the complaint? Answer: $3,241.66. 

3. Are the parties hereto the owners and tenants in common of the 
land, as alleged in the complaint? Answer: Yes.” 

The court below rendered judgment for plaintiff on the verdict. The 
defendant, Mrs. Mary Moore, made numerous assignments of error and 
appealed to the Supreme Court. 


Winfield H. Lyon for plaintiff. 
HE, J. Wellons and W. L. Whitley for defendant, Mrs. Mary Moore. 


Pzr Curtam. The record discloses that exception to the charge was 
as follows: “Defendants except to the charge of the court.” This is not 
specific. 

In Rawls v. upton, 193 N. C., at p. 480, speaking to the subject, 
citing numerous authorities: “Errors must be specifically assigned. 
An ‘unpointed, broadside’ exception to the ‘charge as given’ will not be 
considered. McKinnon v. Morrison, 104 N. C., 354. Exception to the 
charge of the court in general terms, not sufficiently specific to call the 
attention of the court to the particular point claimed to be erroneous, 
cannot be considered by an appellate court.” 

In Cecil v. Lumber Co., 197 N. C., at p. 82, is the following: “The 
assignments of error, appearing on the present record, are not suffh- 
ciently definite to enable the court to understand what questions are 
sought to be presented, without a voyage of discovery through the 
record. Sturtevant v. Cotton Mills, 171 N. C., 119, 87 S. E., 992. 
Hence, the motion of plaintiffs to dismiss the appeal and to affirm the 
judgment for failure to comply with Rule 19, section 3, would seem to 
be well founded. Porter v. Lumber Co., 164 N. C., 396, 80 S. E., 443.” 

Notwithstanding the assignment of error that the charge of the court 
below is not properly presented on the record, we have examined the 
portion of the charge pointed out on the argument in this Court as error, 
but can see no prejudicial or reversible error. The charge of the court 
below, as pointed out on the argument as error made by the court below, 
we think on the facts substantially correct. Jf defendant had wanted 
a charge more specific, a prayer should have been requested. On the 
whole record we can see no error. By an examination of the records in 
the office of the register of deeds it appears that defendant, before she 


N.C.) SPRING TERM, 1931. 427 
PRICE v. INSURANCE CO, 


purchased, could have discovered the title of plaintiff to one-third 
interest in the land. It may be hard measure on the defendant, Mrs. 
Mary Moore, but, as there is no error in law, we have nothing to do 
with the findings of fact; that is for the jury to determine. The jury 
found the disputed facts for plaintiff. 

No error. 





Cc. O. PRICE, ADMINISTRATOR OF HULDA COOK, v. LIFE AND CASUALTY 
INSURANCE COMPANY OF TENNESSEE, INCORPORATED. 


(Filed 4 March, 1931.) 


Trial G a—After court has refused to grant motion of nonsuit he may 
not set aside verdict for insufficiency of evidence as matter of law. 


Where the trial court has refused to grant the defendant’s motion as 
of nonsuit, he may not set aside the verdict on the ground of the insuffi- 
ciency of the evidence as a matter of law, and where he has done so the 
cause will be remanded for further proceedings, and in this case the 
appeal is thus disposed of although the trial court set aside the judg- 
ment but failed to set aside the verdict, the failure to set aside the 
verdict being due, perhaps, to inadvertence. 


ApprEAL by plaintiff from Moore, Special Judge, at December Special 
Term, 1930, of Harrrax. Error and remanded. 


Allen C. Zollicoffer for plaintiff. 
Parker & Allsbrook for defendant. 


Apams, J. This action was instituted by the plaintiff as administra- 
tor of Hulda Cook, deceased, to recover of the defendant one hundred 
and seventy-five dollars alleged to be due on a policy of insurance. At 
the close of the plaintiff’s evidence the defendant moved for judgment 
of nonsuit, which was denied. The defendant excepted and declined to 
introduce evidence. The only issue was this: “What sum, if any, is the 
plaintiff entitled to recover of the defendant?’ His Honor instructed 
the jury to answer the issue $175 if they found the facts to be as testi- 
fied by the witnesses and shown by the documentary evidence. A verdict 
was returned and a Judgment was rendered in favor of the plaintiff for 
this sum. Thereafter the defendant moved to set aside the verdict and 
judgment and his Honor, being of opinion that he had erred in denying 
the defendant’s motion for nonsuit, set aside the judgment as a matter 
of law, and not as a matter of discretion. The plaintiff excepted and 
appealed. 
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Three facts appear from the order vacating the judgment: (1) Only 
the judgment is set aside; the verdict remains; (2) the ground upon 
which the judgment was vacated was the insufficiency of the plaintiff’s 
evidence; (3) the judgment was declared void, not as a matter of discre- 
tion, but as a matter of law. 

The appeal is intended to present the question whether the plaintiff’s 
evidence is of enough probative value to sustain the verdict. As the 
reason for interfering with the judgment was the alleged insufficiency 
of the evidence, the failure to set aside the verdict was perhaps due to 
inadvertence. At any rate, the record presents the case of a verdict in 
favor of the plaintiff with no judgment upon the verdict. 

The statute provides that when the plaintiff has introduced his evi- 
dence and rested his case, the defendant may move for dismissal of 
the action or for judgment as in case of nonsuit. If the motion is al- 
lowed the plaintiff may except and appeal; if denied, the defendant may 
except, and if he introduces no evidence the jury may pass upon the 
issues and the defendant shall have the benefit of his exception on appeal 
to the Supreme Court. If the motion of the defendant is refused he may 
waive his exception and introduce evidence, and after all the evidence 
is in he may again move for nonsuit or dismissal of the action. If, 
upon consideration of all the evidence the court refuses this motion he 
may except and have the benefit of his exception on appeal. C. S., 567. 

In the interpretation of the statute this Court has held that the trial 
judge has no power to grant the defendant’s motion to dismiss the action 
for insufficient evidence as a matter of law after the verdict has been 
returned. Godfrey v. Coach Co., ante, 41. “The judge has no power 
to extend the time by amending the statute so as to permit the motion 
to be made . . . after verdict.” Riley v. Stone, 169 N. C., 421; 
Nowell v. Basnight, 185 N. C., 143. After verdict he is remitted, on 
this point, to the exercise of his discretion. Lee v. Penland, ante, 340. 

While a motion to dismiss for insufficient evidence must be disposed 
of before verdict in the way the statute prescribes, a motion to set 
aside a verdict or judgment may be entertained for other errors of law 
committed during the trial, such, for example, as error in the admission 
or rejection of evidence or in the charge of the court to the jury. But 
in these and similar cases the error of law should be set out in the 
order. 

If a verdict for the plaintiff is undisturbed and a final judgment is 
given for the defendant, a new trial will ordinarily be granted (Morgan 
v. Owen, ante, 34; Jernigan v. Neighbors, 195 N. C., 231); but if before 
verdict the judge refuses a motion to dismiss for want of adequate evi- 
dence under the statute and later, as a matter of law, sets aside a verdict. 
returned on the evidence, on the ground that he deems the evidence in- 
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sufficient, the order will be reversed and the cause remanded for further 
proceedings. Godfrey v. Coach Co., supra; Lee v. Penland, supra. 

In the present case his Honor denied the motion for nonsuit and signed 
a judgment on the verdict in behalf of the plaintiff. Afterwards he 
concluded that the evidence did not sustain the verdict and set aside the 
judgment. According to the decisions last cited the order will be vacated 
and the cause remanded for further proceedings. 

This conclusion not only conforms to the antecedent construction of 
the statute; it tends to prevent the unnecessary multiplicity of appeals. 

Error and remanded. 





W. P. GHOLSON vy. 8S. T. SCOTT. 
(Filed 4 March, 1981.) 


Appeal and Error J e—Plaintiff held not to be prejudiced by allowance 
of amendment to answer in this case. 

Where, in an action involving the issue of negligence, contributory neg- 
ligence is pleaded in substance by defendant, an amendment allowed 
defendant to make his allegation more specific is not held reversible error 
under the facts of this appeal. C. S., 545, 547. 


AppraL by plaintiff from Sinclair, J., at October Term, 1930, of 
Vanes. No error. 


Perry & Kittrell and J. P. & J. H. Zollicoffer for plaintiff. 
B. H. Hicks and Hicks & Stem for defendant. 


Per Curtam, The plaintiff brought suit to recover damages for per- 
sonal injury caused by his being struck by an automobile driven by the 
defendant. The jury found from the evidence that the plaintiff had been 
injured by the negligence of the defendant and that the plaintiff by his 
own neghgence had contributed to his injury. No damages were assessed. 

As a defense contributory negligence was pleaded in substance but not 
according to the usual formula, and the presiding judge permitted the 
defendant to make the plea more specific by amendment. The amend- 
ment was drafted but, having been lost, it is not set out in the record. 

It is hard to see how the plaintiff could have been misled or prejudiced 
by the amendment, which was introduced merely to make the defense 
more definite. ©. S., 545, 547. 

No error. 
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HOME BUILDING, Inc., v. H. W. NASH, T. B. DIXSON, MRS. MARY 
DIXSON anp BROWN-ROGERS-DIXSON COMPANY, 


(Filed 11 March, 1981.) 


1. Fraud B a—In this case held: plaintiff alleged action for frand and 
issues tendered by defendant were correct. 

Where a material furnisher brings action against the owner of a build- 
ing, the contractor and another material furnisher for damages caused 
by the procurement of a waiver by the plaintiff material furnisher of his 
right of lien, the plaintiff alleging that the defendants conspired together 
to obtain the waiver by fraud, Held: the action is not to enforce a lien 
or to establish the right of the plaintiff to participate in any funds in the 
hands of the owner, but is an action for damages based upon allegations 
of fraud and conspiracy in procuring the waiver, and issues thereon tend- 
ered by the defendants were proper and should have been submitted to the 
jury, and the plaintiff would be entitled to recover thereon provided that 
competent evidence was offered on such issues. 


2. Fraud C c—Agreement of contractor to pay pre-existing debt out of 
contract price held no evidence of fraud as to materialmen. 

In an action by a material furnisher against the owner of a building, 
the contractor and another material furnisher, to recover damages for 
fraud and conspiracy in obtaining from the plaintiff a waiver of his right 
of lien, the fact that the owner and the contractor agreed that the con- 
tractor should pay out of the contract price a preéxisting debt owed to 
the defendant material furnisher, a corporation in which the owner was 
interested, is not evidence of fraud in obtaining the waiver, the plaintiff 
having no right in the contract price until notice to the owner, nor is 
the fact that, sometime after the plaintiff signed the waiver, the con- 
tractor failed to disclose the agreement evidence of fraud as to him in 
obtaining the waiver and therefore is not evidence of such as against his 
alleged coconspirators, 


8. Laborers’ and Materialmen’s Liens E a—Plaintiff held remitted to 
right to participate in funds in hands of owner. 


The legal effect of a valid waiver of lien, under the circumstances dis- 
closed by the present record, is to remit the plaintiff to his right to 
participate in any fund in the hands of the owner. 


Crviz action, before Stack, J., at September Term, 1930, of Forsyrn. 

The plaintiff is a corporation with principal office at Asheboro, North 
Carolina, and engaged in the business of manufacturing and selling 
lumber and millwork. 

The defendants, T. B. Dixson and Mrs. Mary Dixson, are husband and 
wife. Dixson and his wife were desirous of having a house constructed 
on a lot owned by the defendant Dixson. An architect prepared plans 
and specifications which were duly submitted to various contractors. 
When the bids were received and canvassed it was ascertained that the 
bid of defendant Nash for the construction of said residence was the 
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low bid. There was evidence tending to show that the owners required 
a bond for the faithful performance of the contract, and that the con- 
tractor Nash, being unable to procure bond, proposed to the owners 
that he would secure a waiver of len from certain materialmen cover- 
ing necessary material for the building. Thereupon, on 13 October, 
1928, a written contract was entered into between the defendant Nash 
and the Dixsons according to the terms of which Nash was to construct 
a house aceording to the plans and specifications prepared by Northup 
and O’Brien, architects, for the stipulated price of $22,250. Payments 
were to be made upon certificates of the architects upon the basis of 
eighty per cent of the value of material delivered upon the ground and 
incorporated in the building. The contract further provided that out 
of the contract price the contractor Nash was to pay to the defendant 
Brown-Rogers-Dixson Company the sum of $5,499.11 upon a pre 
existing indebtedness. The defendant T. B. Dixson was an officer of said 
Brown-Rogers-Dixson Company. On 24 October, 1928, the defendant 
Nash approached the plaintiff Home Building, Inc., and secured a waiver 
of lien directed to the architects and worded as follows: “We are writing 
to advise that we will furnish the framing and millwork for residence for 
Mrs. Mary Dixson—H. W. Nash, contractor, and will waive our right of 
lien.” There was evidence tending to show that the original contract was 
made on 29 September, 1928, and that the original contract did not 
contain the provision with respect to paying the preéxisting indebted- 
ness to Brown-Rogers-Dixson Company. Upon the other hand there was 
evidence that the actual contract was the contract of 18 October, and 
that the confusion of dates was due to inadvertence of the typist. 

Nash proceeded with the work, receiving checks from time to time 
from the owner and paying from time to time out of the contract price 
so received, portions of the Brown-Rogers-Dixson Company indebtedness. 

Thereafter Nash could not complete the work and the owner pro- 
ceeded to complete the contract. The jury found when the work was 
completed that there were outstanding claims due various materialmen, 
including the plaintiff, in the sum of $9,156.18, and that the owners 
owed the contractor $4,149.28 over and above the sum of $5,449.11 paid 
to Brown-Rogers-Dixson Company. The evidence further tended to show 
that when the contractor Nash approached the plaintiff about furnishing 
material that he did not state to plaintiff that $5,449.11 of the contract 
price was to be paid to Brown-Rogers-Dixson Company. However, it 
does not appear that the plaintiff asked for such information or made 
any request to see the contract in order to be apprised of its terms. 
Thereafter, on or about 9 May, 1929, the plaintiff, in company with his 
attorney, went to see the defendant T. B. Dixson and gave him notice 
of the claim for material “and we asked him if any of the funds going 
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from the general contractor had been diverted to Brown-Rogers-Dixson 
Company or anybody else for material that did not go into the job, 
and he said it had not. We then asked him how much was due Mr. 
Nash, contractor, balance on general contract, and he would not answer.” 

The evidence further showed that all checks issued by the owner to 
the contractor upon the contract price were made out in the name of 
the contractor, and that all payments made on the Brown-Rogers- 
Dixson Company claim were from checks made payable to Nash, the 
contractor, and. endorsed by him. 

Thereafter, on 20 June, 1929, the plaintiff brought this action against 
the defendants, alleging that the defendant T. B. Dixson was an officer 
of Brown-Rogers-Dixson Company, and that said Dixson and said cor- 
poration and the contractor had entered into a conspiracy to cheat and 
defraud the plaintiff and to procure from him the said waiver of lien 
upon the property of the owner, and that by reason of such fraud and 
conspiracy the plaintiff had been damaged in the sum of $3,308.93, 
said amount being the value of material furnished by the plaintiff to 
the contractor and used in the residence of defendants. 

Certain issues were submitted to the jury. 

The defendants objected to the issues submitted and tendered the 
following issues: 

1. “Was the release and the furnishing of materials procured from 
the plaintiff by fraud or conspiracy of the defendants, H. W. Nash, 
T. B. Dixson, Mrs. Mary Dixson, and Brown-Rogers-Dixson Company ?”’ 

2. “Tf so, which of them ?”’ 

3. “What amount, if any, is the plaintiff entitled to recover of the 
defendant, H. W. Nash?” 

4, “What damages, if any, is the plaintiff entitled to recover of the 
defendants ¢” 

The court declined to submit the issues tendered by the defendants. 

Upon the verdict of the jury judgment was rendered against Nash, 
T. B. Dixson, and Brown-Rogers-Dixson Company for the sum of 
$3,308.98, together with interest and costs. 

From judgment so rendered the defendants appealed. 


Parrish & Deal for plainteffs. | 
Ingle & Rucker and Manly, Hendren & Womble for defendants. 


Broeven, J. 1. Was the waiver of lien executed by the plaintiff 
procured by the fraud of the contractor or as a result of a conspiracy 
between the defendants? 

2. What was the legal effect of such waiver? 

At the outset it 1s to be observed that. this suit is not instituted for 
the purpose of enforcing a len or to establish the right of participation 
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in any funds that may be left in the hands of the owner due the con- 
tractor. It is a typical action for damages based upon allegations of 
fraud and conspiracy in procuring from the plaintiff a waiver of hen. 
Therefore, it is obvious that many of the issues submitted to the jury 
had no bearing upon the vital questions in controversy. If the con- 
tractor secured the waiver of lien by fraud and the other defendants 
participated therein or conspired with the contractor to defraud the 
plaintiff of the protection and security of a lien, and such facts be found 
by a jury, the plaintiff would be entitled to recover upon the causes of 
action as laid in the pleadings, provided of course that competent evi- 
dence was offered upon the issues submitted. 

The agreement by the contractor to pay a preexisting debt to-a credi- 
tor out of the proceeds of the contract price was not unlawful, and in 
itself, constituted no evidence of fraud. Rose v. Davis, 188 N. C., 355. 
Such contract price is not deemed by the law to be a trust fund until 
notice has been given to the owner. Foundry Co. v. Aluminum Co., 
172 N. C., 704. Moreover, the legal fietion of a trust fund after notice, 
is designed exclusively for the purpose of enabling the claimant to share 
in the fund or proceeds undistributed and then remaining in the hands 
of the owner and due upon the contract price. Hence the issues sub- 
mitted by the defendants were the proper issues arising upon the plead- 
ings and should have been submitted to the jury. 

The defendant Nash filed an answer in which he failed to deny the 
allegations of fraud, contained in the complaint, but set up the defense 
that he had been adjudicated bankrupt on 3 June, 1929, and pleaded 
the bankruptcy act as a bar to recovery. Thus the allegations of fraud 
are not denied by the defendant Nash. The plaintiff, however, cannot 
recover against the other defendants unless there is competent evidence 
tending to show that said defendants participated in any fraud com- 
mitted by Nash or ratified the same. A careful analysis of the record 
fails to produce the conclusion, upon the record now before the court, 
that any evidence of such participation or ratification was offered. It is 
true that on 9 May, long after the contract had been made, the defend- 
ant Dixson did not make a full disclosure to the plaintiff and his at- 
torney with respect to various payments made to the contractor, but 
this conversation produces no evidence of fraud in the procurement 
of a release of a lien secured many months prior thereto. And if not 
sufficient to fix liability upon the defendant Dixson, it necessarily follows 
that it was not sufficient to fix liabilty upon the Brown-Rogers-Dixson 
Company upon the evidence offered at the trial. 

The legal effect of a valid waiver of hen, under the circumstances 
disclosed by the record, is to remit the plaintiff to his right to partici- 
pate in any fund in the hands of the owner. 

New trial. 
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W. H. LAUGHINGHOUSE anp HOOD SYSTEM INDUSTRIAL BANK vy. 
GREAT NATIONAL INSURANCE COMPANY, 


(Filed 11 March, 1931.) 


1. Insurance J d—Mere assignment of debt does not violate stipulation 
in policy against further encumbrance of property. 

A seller of an automobile retaining title to secure a note given for the 
balance of the purchase price assigned the note it secured to another who 
received from the purchaser a renewal note in a smaller amount extending 
the time of payment and retaining the original papers as collateral, Held: 
the transaction did not increase the risk of the insurer of the automobile 
or release it from liability upon the destruction of the automobile by fire, 
and defendant’s motion as of nonsuit upon the evidence of the plaintiff 
was improvidently allowed. 


2. Insurance K a-—-Evidence of knowledge of local agent, constituting 
waiver of provision of policy, should have been submitted to jury. 
In the absence of fraud and collusion between the insured and the local 
agent of the insurer, knowledge of the local agent will be imputed to the 
insurer, and where the insurer seeks to escape liability for a fire loss 
covered by the policy on the ground that other insurance, taken out on 
the subject-matter of the policy, was in effect and that the policy sued on 
provided that the insurer would not be Hable if the property insured was 
covered by other insurance, evidence that the agent of the insurer had 
examined the other policy of insurance and declared that it was void, and 
had issued the policy sued on with this understanding, is sufficient evi- 
dence of waiver of the provision of the policy relating thereto, and the issue 
as to whether the other insurance was in effect and whether if in effect 
the insurer had waived the provision in its policy relating thereto, should 
be submitted to the jury. 


8. Estoppel C e—Usually waiver or estoppel must be pleaded, but in this 
case allegations were sufficient to warrant submission of issue. 


As a general rule waiver of estoppel must be pleaded, but in this case 
Held: the pleadings were not too indefinite to warrant the submission 
of the issue to the jury. 


APPEAL by plaintiffs from Sinclair, J., at September Term, 1930, of 
Pirt, dismissing the action as in case of nonsuit. New trial. 

On 28 April, 1928, W. M. Laughinghouse, one of the plaintiffs, 
bought an automobile from the Pitt Chevrolet Company, to whom he 
executed a conditional sales contract to secure a deferred payment of 
$367.65, payable six months after date. On the same day the General 
Exchange Insurance Corporation issued to him a policy of insurance 
to protect the car against loss or damage by fire, which was to be effective 
for a period of one year. He reduced the deferred payment to $209, 
and on 24 November, 1928, executed and delivered to the Pitt Chevrolet 
Company a note for $209, which was to become due on 24 February, 
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1929. The note was endorsed by the Pitt Chevrolet Company and J. 
Knott Proctor, its secretary and treasurer, and together with the condi- 
tional sales contract was transferred to the Hood System Industrial 
Bank. On 5 November, 1929, W. M. Laughinghouse executed and de- 
livered to this bank a renewal note in the sum of $200, payable 9 May, 
1930, which was an extension of the note dated 24 November, 1928. It 
was endorsed by J. Knott Proctor. The parties agreed that the former 
note and all rights growing out of it should be held as security for the 
latter. 

The defendant, through J. B. Oakley, its agent, on 2 April, 1929, 
issued and delivered to W. M. Laughinghouse a policy insuring the car 
against the perils of fire, and on 11 April, 1929, the car was burned. 

The plaintiffs furnished proof of loss and afterwards brought suit on 
the policy issued by the defendant. Liability was denied on the ground 
that the policy issued by the General Exchange Insurance Corporation 
was still in force and that the defendant by reason of a provision in its 
policy was not bound. At the close of the evidence the court dismissed 
the action and the plaintiffs excepted and appealed. 


Harding & Lee for plainttffs. 
Kenneth C. Royall and Andrew C. McIntosh for defendant. 


Apams, J. The policy issued by the General Exchange Insurance 
Corporation purports in express terms to be effective from noon, 28 
April, 1928, to noon, 28 April, 1929. The car was burned 11 April, 
1929. The policy, issued by the defendant on 2 April, 1929, contains 
this provision: “No recovery shall be had under section 1 of the schedule 
of perils if at the time a loss occurs thereunder there be any other in- 
surance covering such loss, which would attach if this insurance had 
not been effected.” Both policies cover loss by fire and hghtning. 

The appeal, therefore, presents the question whether at the time the 
loss occurred the policy issued by the General Exchange Insurance 
Corporation was in effect. The appellants say in the first place, that it 
was void by reason of the transfer to the Hood System Industrial Bank 
of the lien on the car, no notice of the len having been endorsed on the 
policy. The defendant contends that the policy should not be declared 
of no effect on this ground. The existence of a lien in favor of the 
dealer or its assignees is acknowledged in the policy. The Pitt Chevrolet 
Company is the dealer and, apparently, the Hood System Industrial 
Bank is the dealer’s assignee. The note executed to the bank is described 
as the “extension of a note executed by W. M. Laughinghouse and en- 
dorsed by the Pitt Chevrolet Company and J. Knott Proctor on 24 No- 
vember, 1928.” We do not perceive how the mere renewal or “extension” 
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of the note either increased the risk or diminished the security. As a rule 
the renewal of a security does not work the forfeiture of a policy which 
contains a condition against encumbrances. In Bowles v. Phenix Ins. 
Co., 20 L. R. A., 400, it is said: “As the debt is unchanged the risk of 
the insurer is not augmented. The reason for the rule that the creation 
of an encumbrance in violation of the terms of the policy works a for- 
feiture has been thus stated: ‘It (the rule) goes upon the theory of an 
increased risk by reason of encumbrances. If a man may encumber his 
property to its full value and then insure it to its full value, it may be 
easily seen how it may be turned into a source of profit. Brown v. Com- 
mercial Mut. Ins. Co., 41 Pa., 1877” 

It is also contended by the appellants that the defendant waived the 
provision of the policy sued on respecting other insurance and that the 
defendant is therefore estopped to say that the appellants have forfeited 
their right to compensation. This position is based upon evidence tend- 
ing to show that W. M. Laughinghouse exhibited to the defendant’s 
agent the policy issued by the General Exchange Insurance Corporation 
and said he had been informed by J. Knott Proctor that the policy was 
not in effect; that the defendant’s agent had an opportunity to examine 
it; and that he took from it the description of the property insured by 
the policy in suit. It is held that in the absence of fraud or collusion 
between the insured and the agent the knowledge of the agent, when 
acting within the scope of the powers intrusted to him, will be imputed 
to the company, though the policy contains a stipulation to the contrary. 
Short v. LaFayette Ins. Co., 194 N. C., 649; Ins. Co. v. Grady, 185 
N. C., 348. 

As we understand the record, the question whether the policy issued 
by the General Exchange Insurance Corporation is valid should be de- 
termined by the jury upon consideration of the evidence and if it is valid 
the question of waiver should likewise be submitted to the jury. It is 
insisted that estoppel or waiver must be pleaded, and as a rule this is 
true. Mfg. Co. v. Assurance Co., 110 N. C., 176; Clegg v. R. B., 135 
N. C., 148, 154; Modlin v. Ins. Co., 151 N. C., 35; Shuford v. Ins. Co., 
167 N. C., 547. But we are not prepared to say that the plaintiff’s allega- 
tions are too indefinite to justify the submission of an issue on this 
question. 

In dismissing the action there is error for which a new trial must be 
awarded. 

New trial. 
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FEDERAL RESERVE BANK OF RICHMOND, VA. v. G. S. ATMORE, 
TRADING AS NEUSE MOTOR COMPANY, anno G. 8S, ATMORE, INDIVIDUALLY. 


(Filed 11 March, 19381.) 


1. Bills and Notes H b—Motion to strike out held properly allowed, de- 
fendant having right to present all defenses upon the pleadings. 

The maker of a note may not set up defenses he may have against the 
payee of the note in an action by a holder in due course, but where the 
holder is not a holder in due course without notice, the maker may set up 
all defenses which he may have as against the payee, and where the 
answer after the plaintiff’s motion to strike irrelevant and immaterial 
matter therefrom had been granted, sufficiently alleges that the holder 
was hot a holder in due course for value without notice, the order allow- 
ing the motion to strike out will not be held for error, all defenses which 
the defendant may have being presentable under the pleadings. C. &., 
3009, 3033, 38038, 38040. 

2. Pleadings I a—Order granting motion to strike out irrelevant and 
immaterial matter from answer held not error. 

Where upon the plaintiff's motion, made in apt time, C. 8, 537, an 
order is made striking out certain parts of the answer as being irrelevant 
and immaterial, and the answer, after the matters objected to have been 
stricken out, is sufficient to raise all issues of law or fact inyolved, and 
the defendant is not deprived of any substantial right or defense thereby, 
the order will not be held for error. 

3. Appeal and Error A d—~Granting of motion to strike out matter from 
pleadings, addressed to court as matter of right, is appealable. 

Where a motion to strike out certain matters in the pleadings is ad- 
dressed to the court as a matter of right and not as a matter of discre- 
tion, an order granting the motion is reviewable on appeal. 

4. Appeal and Error F c—Exception to order not appealed from will not 
be considered. 

Upon defendant's appeal from an order of the.trial court striking out 
irrelevant and immaterial matters from the pleadings, another order in 
which a party to the action is made, excepted to but not appealed from, 
will not be considered. 


Apprear by defendant from Small, J., at January Term, 1931, of 
Craven. Affirmed. 

This is an action on two promissory notes, negotiable in form, and 
executed by defendant, G. S. Atmore, trading as Neuse Motor Company. 
Both said notes were endorsed by the defendant, G. S. Atmore, indi- 
vidually, before their delivery to the payees named therein, respectively. 

One of said notes, for the sum of $5,000, dated 28 September, 1929, 
and due on 29 October, 1929, was payable to the order of the maker. 
This note with the endorsement of the maker was negotiated to the First 
National Bank of New Bern, N. C., and by said bank to the plaintiff, 
now the holder thereof. 
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The other note, for the sum of $2,000, dated 8 October, 1929, and due 
thirty days after date, was payable to the order of the First National 
Bank of New Bern, N. C. This note with the endorsement of the payee 
was negotiated to the plaintiff, now the holder thereof. 

In its complaint, plaintiff alleges, both specifically and generally, 
that it is the holder in due course, and for value, of each of said notes. 
Defendant, in his answer, denies both the specific and general allegations 
of the complaint to the effect that plaintiff is the holder of said notes 
in due course and for value. In addition to said denials, in defense 
of plaintiff’s right to recover in this action, defendant alleges certain 
matters, both of law and of fact, all of which challenge the right of 
plaintiff to recover in this action as a holder in due course, and for 
value, on the notes set out in the complaint. 

The action was heard on plaintifi’s motion that certain matters 
alleged in the answer be stricken therefrom, on the ground that said 
matters, specifically pointed out in the motion, which was in writing, 
are irrelevant and immaterial, impertinent and frivolous. This motion 
was allowed. 

From the order directing that certain matters alleged in the answer, 
and specifically pointed out in the order, be stricken from the answer, 
in accordance with the motion of the plaintiff, defendant appealed to the 
Supreme Court. 


W. A. Lee and M. G. Wallace for plaintrff. 
Guion & Guion for defendant. 


Connor, J. The defendant admits in his answer the execution and 
endorsement by him of each of the notes sued on in this action. 

He alleges that he executed and endorsed the note for $5,000, for the 
accommodation of the First National Bank of New Bern, N. C., and 
that he received no value for said note from said bank. ©. S., 3009. It 
is alleged in the complaint that this note was negotiated by the First 
National Bank of New Bern, N. C., to the plaintiff. 

The defendant admits in his answer, that he received value for the 
note for $2,000, from the payee, the First National Bank of New Bern, 
N.C. He alleges, however, that he has a set-off or counterclaim against 
the First National Bank of New Bern, N. C., with respect to said note. 
It is alleged in the complaint that this note was negotiated by the First 
National Bank of New Bern, N. C., to the plaintiff. 

Neither of the defenses alleged in the answer will avail defendant 
in this action if, as alleged in the complaint, the plaintiff is the 
holder in due course, and for value, of each of said notes. C. §., 8033, 
3038. If, however, it is shown at the trial of the action, that defendant 
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executed and endorsed the note for $5,000, for the accommodation of 
the First National Bank of New Bern, N. C., and received no value from 
said bank for said note; or if it is shown at the trial that defendant has 
a valid offset or counterclaim against the First National Bank of New 
Bern, N. C., with respect to the note for $2,000, then, in either case, the 
burden will be on plaintiff to prove, as alleged in the complaint, that 
plaintiff is the holder in due course, and for value of said notes, or of 
either of them. C. S., 3040. Whitman v. York, 192 N. C., 87, 133 
S, E., 427. Otherwise, each of said notes, although held by the plaintiff 
at the commencement of this action, as the result of its negotiation 
to plaintiff by the First National Bank of New Bern, N. C., 1s subject to 
the same defenses as are available to the defendant against said bank. 
C.8., 3039. Whitman v. York, supra. 

Defendants’ answer, after the matters alleged therein have been 
stricken therefrom, as irrelevant and immaterial, is sufficient to raise 
issues both of law and of fact, involving the right of plaintiff to recover 
in this action, as the holder in due course of the notes sued on. The 
matters stricken from the answer are at least irrelevant and immaterial. 
The order striking said matters from the answer does not deprive de- 
fendant of any substantial right or defense at the trial of the action 
founded upon his equities against the First National Bank of New 
Bern, N.C. | 

Plaintiff’s motion was made in apt time. C. 8., 537. It was not ad- 
dressed to the discretion of the Court, but was made as a matter of right. 
Hosiery Mill v. Hosvery Mills, 198 N. C., 596, 152 8. E., 794. The 
order was therefore subject to review by this Court on defendants’ ap- 
peal. However, there was no error in the order, and it is therefore 
affirmed. 

The validity of the order made in this action by Judge Small, at 
November Term, 1930, of the Superior Court of Craven County, direct- 
ing that the receiver of the First National Bank of New Bern be made 
a party defendant to this action, is not involved in this appeal by the 
defendant from the order made at January Term, 1931. Plaintiff ex- 
cepted to the order making the receiver a party, but has not appealed 
from said order. We therefore do not pass upon the question discussed 
in the brief of plaintiff, as appellee on this appeal, as to the effect of 
the order at January Term, 1931, upon the order of November Term, 
1930. The order involved in this appeal is 

Affirmed. 
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In RE WILL-OF JOHN D. BROWN. 
(Filed 11 March, 1931.) 


1. Wills D c—Burden of proving mental incapacity is on caveators. 

Where a will is cayeated on the ground of mental incapacity the burden 
of proof is on the caveators alleging it to establish the invalidity of the 
will on this ground. 

2. Trial E g—Conflicting instructions on material matter entitles preju- 
diced ‘party to new trial. 

Where upon the trial of the issue of devisavit vel non the trial judge 
in his instructions to the jury first correctly places the burden of proof 
on the caveators, and later on the propounders, the instructions are con- 
fiicting upon a material matter, and prejudicial to the propounders, 
constituting reversible error. 

3. Appeal and Error.J e—Error in this case held not cured by verdict. 

Where in caveat proceedings separate issues as to mental capacity and 
undue influence are submitted to the jury, their verdict on the issue of 
undue influence in favor of the caveators will not be held to render 
error in the trial in regard to the issue of mental capacity harmless, 
the court having instructed them not to consider the issue of undue in- 
fluence if the issue of mental capacity were answered in favor of pro- 
pounders, and it being permissible to infer that the second issue was 
perfunctorily answered. 


AppEaL by propounder from Machae, Special Judge, at August Term, 
1930, of Duprin. 

Issue of devisavit vel non, raised by a caveat to the will of John D. 
Brown, based upon alleged mental incapacity and undue influence. 

Separate issues of due execution, mental incapacity and undue influ- 
ence were submitted as to the original will and as to each of two codieils. » 

On the second issue as to whether the testator had sufficient mental 
capacity to make a will at the time of its execution, the court at first cor- 
rectly placed the burden of proof on the caveators to establish his mental 
incapacity, then later in the charge, induced perhaps by the form of the 
issue, he inadvertently shifted the burden on this issue to the pro- 
pounder. 

From a judgment sustaining the caveat, the propounder appeals, as- 
signing errors. 


Oscar B. Turner, T. J. Gresham, Jr., and Rk. D. Johnson for pro- 
pounder. 
No counsel appearing for caveators, 


Stacy, C. J. The conflict in the charge on a material issue entitles 
the propounder to a new trial. It 1s well settled that where there are 
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conflicting instructions with respect to a material matter, a new trial 
must be granted, as the jurors are not supposed to know which one of 
the two states the law correctly, and we cannot say they did not follow 
the erroneous instruction. 8. v. Falkner, 182 N. C., 793, 108 S. E., 7356; 
Edwards vu. &. #., 182 N, C., 99, 48 8. E., 585. 

Again, it has been the law of this jurisdiction, since the decision in 
ayo v. Jones, 78 N. C., 402, that, upon the trial of an issue of 
devisavit vel non, the burden of proving the alleged insanity of a testa- 
tor is on the caveator or the one who alleges it. In re Burns’ Will, 121 
N. C., 336, 28 S. E., 519. 

It is true, the issue of undue influence was also answered in favor of 
the caveators, which ordinarily would render an error on the separate 
issue of mental incapacity harmless (Jn re Rawlings’ Will, 170 N. C., 
58, 86 8. E., 794), but as this was contrary to the court’s instruction, 
the judge having told the jury not to consider the issue of undue influ- 
ence, 1f the issue of mental incapacity were answered in favor of the 
caveators, which it was, we cannot say that the jury did not thereafter 
act perfunctorily in determining the issue of undue influence. 

On the issue of the due execution of the original will, and perhaps the 
codicils as well, it would seem that the propounder was entitled to a 
directed verdict. 

As to whether those of the caveators who have heretofore accepted 
benefits under the will, will or will not be estopped from sharing in the 
estate or be required to account for such benefits, in the event the caveat 
is sustained, is not now before us for decision. 

New trial. 





Ss. B. PARKER CO. v. THE COMMERCIAL NATIONAL BANK OF 
HIGH POINT, ET AL. 


(Filed 11 March, 1931.) 


1. Appeal and Error E h—In this case held: appeal was limited to cor- 
rectness of judgment of lower court. 
In this case held: the record containing no statement of case -on appeal, 
the Supreme Court is limited to the question of whether there was error 
in the judgment, the appeal being an exception thereto. 


2. Mortgages H b—Plaintiffs held entitled to have order restraining fore- 
closure continued to hearing in order to ascertain amount of debt. 

Where in a civil action by the receiver of a mortgage company and 

junior lienors to restrain the foreclosure of a mortgage and to have the 

debt secured thereby credited with sums alleged to have been paid, and 

to have the amount of the debt reduced by the forfeiture of interest, it 
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being alleged that the contract was tainted with usury, Held: although 
the plaintiffs would not be entitled to injunctive relief as a deliverance 
from alleged exaction of usury, upon the defendant’s demand for affirma- 
tive relief, the plaintiffs are entitled to know the correct balance due on 
the indebtedness in order to protect their interests, and a temporary 
order restraining the foreclosure is properly continued to the final hearing. 


8. Injunctions D b—Where great injury might result from dissolution, 
and no harm can come from continuance, temporary order will be 
continued. 

Upon a showing of a basis for injunctive relief equity will ordinarily 
continue a temporary order to the final hearing where great harm might 
result from its dissolution and no harm can result from its continuance. 


AprprEaL by defendants from Nunn, J., in Chambers at New Bern, 
27 October, 1930. From Craven. 

Civil action to restrain the foreclosure of a deed of trust and for an 
accounting, 2. e., to have the debt secured by said indenture (1) credited 
with all sums heretofore paid, and (2) reduced by a forfeiture of the 
entire interest charged, it being alleged that the same is tainted with 
usury. 

The original plaintiffs, who are judgment lienors, subject to the deed 
of trust in question, and the receiver of the mortgagor company, contend 
that the correct amount of the indebtedness secured by said deed of trust 
is not more than $20,000, while the defendants contend that the correct 
balance due thereon 1s $25,524.79. 

The defendants set up in their answer that all payments heretofore 
made on said indebtedness have been duly credited; that the same is 
free from usury, ete., wherefore they ask that the temporary restraining 
order be dissolved; that the correct amount of the debt be determined, 
and that the deed of trust be foreclosed and the property sold by a com- 
missioner under orders of the court. 

From a judgment continuing the temporary restraining order to the 
final hearing, with leave to the parties to amend their pleadings, the 
defendants appeal. 


W.B. R. Guion and Whitehurst & Barden for plaintiffs. 
W. H. Lee and Moore & Dunn for defendants. 


Stacy, C. J. As the record contains no statement of case on appeal, 
we are limited to the question whether there is error in the judgment, 
the appeal itself being an exception thereto. Wallace v. Salisbury, 
147 N. C., 58, 60 8S. E., 7138; R. R. v, Stewart, 182 N. C., 248, 48 
Sak. 638; Clete wy. Pecbies, 120 N. C., 31, 26 S. E., 924. 

Concedine that under the decisions sited and eolied upon by the de- 
fendants, Waters v. Garris, 188 N. C., 305, 124 S. E., 334, Miller v. 
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Dunn, 188 N. C., 397, 124 8. E., 746, and others of like import, plain- 
tiffs would not be entitled to injunctive relief as a deliverance from 
alleged exaction of usury, had the defendants not demanded a fore- 
closure and also an accounting, nevertheless, under the decisions in 
Broadhurst v. Brooks, 184 N. C., 123, 113 S. E., 576, Hlliott v. Brady, 
172 N. C., 828, 90 S. E., 951, and Erwin v. Morris, 187 N. C., 48, 49 
S. E., 53, it would seem that they are entitled to know the correct bal- 
ance due on the indebtedness secured by said deed of trust, in order to 
protect the interests of the receiver and judgment lienors. Riley v. Sears, 
154 N. C., 509, 70S. E., 997. In this respect, even from the viewpoint 
of the defendants, the judgment would seem to be well founded. And 
further, as the defendants-have asked for affirmative relief, the authori- 
ties cited and relied upon by them would seem to be inapposite. At any 
rate, they are not regarded as controlling. 

It is the general practice of equity courts, upon a showing of a basis 
for injunctive relief, to continue the restraining order to the final hear- 
ing, when it appears that no harm can come to the defendants from such 
continuance, and great injury might result to the plaintiffs from a 
dissolution of the injunction. Cullins v. State College, 198 N. C., 337, 
151 S.h., 646; AMurwaus ov. Sand Co, 189 N.C, 1, 126 S. Be 174; 
Seip v. Wright, 173 N. C., 14, 91 S. E., 359. 

Affirmed. 





FRANCES AMELIA HENDERSON Er AL. vy. WESTERN CAROLINA 
POWER COMPANY, 


(Filed 11 March, 1931.) 


1. Wills E a—A devise will be construed to be in fee simple unless inten- 
tion is expressed in will to convey estate of less dignity. 


The common-law rule that a devise without words of perpetuity or 
limitation conveyed a life estate only unless there is a manifest intention 
to convey the fee has been changed by C. S., 4162, providing that a devise 
of real estate shall be construed to be a devise in fee simple unless the 
will by plain and express words indicates an intention to convey an estate 
of less dignity. 


2. Wills E b—Devise in this case held to create a defeasible fee. 


Where a will devises to the children of the testatrix certain lands to be 
equally divided between them, and by later item provides that if any 
of the children should die without leaving legitimate issue his or her 
Share should go to the surviving children or grandchildren of the testator, 
Held: the will devises the fee to the children as tenants in common, de- 
feasible upon their dying without legitimate issue them surviving. 
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3. Wills E d—-The phrase ‘‘dying without issue’’ refers to the death of 
the first taker of the fee. 

Where a will creates a limitation over in the event that the first taker 
of the fee should die without issue, the event refers to the death of the 
first taker of the fee, and upon his death the estate immediately vests 
absolutely in the contingent remaindermen. 


4. Judgments L b—Decree for partition will not bar action relating to 
title to lands partitioned. 


A final decree for partition of lands operates to sever the unity of 
possession but it does not convey title, and where the devisees under a 
will have been parties to a special proceeding for partition in which a 
tinal decree has been rendered, they are not estopped thereby from 
maintaining an action against the grantee of one of the devisees to recover 
the land conveyed. 


5. Wills E d-——Iin this case held: upon death of devisee without issue, 
other children of testator took as purchasers under the will. 


Where a will devises property to the children of the testatrix as tenants 
in common and by later item provides that in the event of any of the chil- 
dren dying without legitimate issue them surviving the share of such 
child “shall go to such of my surviving children or grandchildren” as 
might be selected by the devisee, Held: the intent of the testatrix was to 
give her children and grandchildren the beneficial use of the property, 
and the devise is unequivocal and the intent is controlling, and the posi- 
tion that the later item does not affect the estate created by the prior 
item because the later item is not imperative, cannot be maintained. 


6. Wills E h—Held: equity will execute power of appointment under the 
facts of this case, 


As a rule equity will not aid the nonexecution of a mere power of 
appointment, but where the power is in the nature of a trust, equity will 
execute the power, and where the devise is to the children of the testator, 
and in the eyent that any one of them should die without issue him 
surviving, his share should go to the other children or grandchildren of 
the testatrix as selected by the will of the child dying without issue, and 
one of the children dies without issue and without exercising the power, 
Held; equity will apportion the property equally to all the members of 
the class described in the will. 


AppEsaL by defendant from Shaw, J., at August Term, 1930, of 
Berxe. Affirmed. 

This is an action to recoyer real property and damages for its wrong- 
ful detention. Pleadings were filed, a trial by jury was waived, and 
upon the facts as admitted by the parties and found by the court, judg- 
ment was rendered in favor of the plaintiffs and the defendant excepted 
and appealed. 

Mrs. William Cornelia Henderson died in Burke County on 29 March, 
1927, leaving a will, the seventh and ninth items of which are as fol- 
lows: 
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“Seventh: All the balance and residue of my estate, real and personal 
or mixed wherever situated, I give and devise and bequeath to my said 
children to be equaliy divided to them, share and share alike.” 

“Ninth: Should any of my children die, leaving no legitimate issue of 
his or her own body, then the share of my estate herein devised or be- 
queathed to such child or children, shall go to such of my surviving 
children, or grandchildren as the testator may select, for his or her 
heirs or heir.” 

After her death Mrs. Henderson’s children (L. P. Henderson, Charles 
C. Henderson, Augustus Henderson, Frances A. Henderson, Zalie B. 
Henderson, W. C. McDowell, M. R. Michaux and H. G. Edmonson) 
brought a special proceeding, ex parte, before the clerk of the Superior 
Court of Burke County for the partition of several tracts of the devised 
land. The proceeding was prosecuted to final judgment and the tract in 
controversy, containing about 201 acres, was allotted to Charles C. 
Henderson. 

On 24 February, 1923, Charles C. Henderson and his wife executed a 
deed purporting to convey this land to W. B. Berry, an agent of the 
defendant; on 28 February, 1923, Berry and his wife executed a deed 
purporting to pass the title to A. M. Kistler, another agent of the de- 
fendant; and on 6 January, 1926, Kistler executed a deed purporting to 
convey the same land to the defendant, who entered into and has since 
retained possession of the property. 

On 14 November, 1926, Charles C. Henderson died intestate, without 
issue, and without having exercised the power of appointment conferred 
upon him by the will of his mother, Mrs. William Cornelia Henderson. 

The plaintiffs, who are the surviving children and grandchildren of 
Mrs. Henderson, instituted this action on 6 August, 1928. 


Brooks, Parker, Smith & Wharton for plaintiffs. 
W. 8S. O’B. Robinson, J. M. Mull, 8. J. Ervin and 8. J. Ervin, Jv, 
for defendant. 


Apams, J. By the earher common law a general devise of lands 
without words of perpetuity or limitation conveyed a life estate only, 
unless there was a manifest intention to give the fee; but in 1784 this 
rule was abolished by the enactment of a statute which provides that a 
devise of real estate shall be construed as a devise in fee simple unless 
by plain and express words it indicates an intent to convey an estate of 
less dignity. C. S., 4162. Standing alone, the seventh item of Mrs. 
Henderson’s will therefore vested in her children a title in fee as tenants 
in common. In what respect is this devise modified by the ninth para- 
graph? 


446 IN THE SUPREME COURT. [200 


HENDERSON v. PowER Co. 


The partition of the land among the tenants was complete; a final 
decree had been made allotting the tract in controversy to Charles C. 
Henderson. He acquired his title subject to the provision that if he died 
_jeaving no legitimate issue, the share devised to him should go to such 
of the surviving children or grandchildren of the testatrix as he might 
select as his heirs. He died intestate, without issue, and without having 
made any appointment or selection of his successor. We deem it mani- 
fest that the seventh and ninth clauses of the will gave him a title in fee 
to his part of the land, defeasible upon the happening of these con- 
tingencies. 

A defeasible fee is one which may continue, but is liable to be deter- 
mined by some act or occurrence limiting its duration or extent. It is 
called a fee by virtue of the possibility of its continuance; it is said to 
be defeasible because its duration may depend upon a contingency. 
West v. Murphy, 197 N. C., 488. 

The common law regarded a imitation contingent upon death as void 
for remoteness, and in order to evade the consequences sought some inter- 
mediate period to which the words “dying without issue” might be re- 
ferred. Yarn Co. v. Dewstoe, 192 N. C., 121; Hilliard v. Kearney, 45 
N. C., 221, 231. But in 1827 this rule was changed by the following 
statute: “Every contingent limitation in any deed or will, made to 
depend upon the dying of any person without heir or heirs of the body, 
or without issue or issues of the body, or without children, or offspring, 
or descendant, or other relative, shall be held and interpreted a limita- 
tion to take effect when such person dies not having such heir, or issue, 
or child, or offspring, or descendant, or other relative (as the case may 
be) living at the time of his death, or born to him within ten lunar 
months thereafter, unless the intention of such limitation be otherwise, 
and expressly and plainly declared in the face of the deed or will cre- 
ating it: Prowided, that the rule of construction contained in this sec- 
tion shall not extend to any deed or will made and executed before the 
fifteenth of January, one thousand eight hundred and twenty-eight.” 

In considering the significance and effect of this statute we refer to 
Patterson v. McCormick, 177 N. C., 448. There the contested devise 
was in these words: “After the death of my mother I will and bequeath 
the plantation above mentioned to my nephews, John D. and Clem 
Jowers, to be equally divided between them. In case they or either of 
them die without issue, it is my will that the property herein bequeathed 
shall go to the heirs of Archibald and Gilbert Patterson and to the sur- 
viving brother John D. or Clem Jowers, as the case may be, to be equally 
divided between them.” 

The life tenant died in 1877 and John D. Jowers in January, 1904, 
without surviving issue, and the court held that as the time of dying 
was to be referred to the death of John D. or Clem Jowers the title to 
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the plantation vested, upon the death of John D. absolutely in the plain- 
tiffs and in the defendants as purchasers from Clem. 

In that case it is said that the rule laid down by the statute is obliga- 
tory on the courts and must be observed in all cases except when, as 
provided by statute, a contrary intent is expressly and plainly declared 
in the face of the deed or will, and that it is now established that the 
phrase “dying without heirs or issue,’ upon which a hmitation over 
is to take effect, is referable to the death of the first taker of the fee 
without issue hving at the time of his death, and not to the death of any 
other person or to any intermediate period. 

This construction of the act has been maintained in Ex parte fees, 
180 N. C., 192; Willis v. Trust Co., 188 N. C., 267; Zregler v. Love, 
185 N. C., 40; Vinson v. Gardner, rbid., 193; Alexander v. Fleming, 
190 N. ©., 815; Yarn Co. v. Dewstoe, supra. 

The defendant contends that the testatrix gave to Charles C. Hen- 
derson an unconditional fee for two reasons: (1) Under the provisions 
of section 607 of the Consolidated Statutes and of the decree in the pro- 
ceeding for partition all who were parties to that proceeding are es- 
topped ‘in the same way and to the same extent as though they had 
executed a deed to Charles C. Henderson with full covenants of war- 
ranty”’; (2) the ninth section of the will in no way enlarges, reduces, 
or diminishes the estate conferred by section seven, for the reason that 
the language purporting to create a limitation in default of “legitimate 
issue of his body” is not imperative. 

With respect to the first contention we may say that section 607 is in 
Article 23 of the Code of Civil Procedure entitled “Judgment.” It 
makes no specific reference to the partition of real property, which 1s 
effected by a special proceeding. It applies to any action wherein the 
court declares a party entitled to the possession of property and orders 
a conveyance of the legal title. In that event the statute authorizes the 
court in its discretion to declare in the order that the effect shall be to 
transfer the legal title. The clerk’s decree or judgment in the special 
proceeding operates as a deed of conveyance “in as ample and valid 
manner and form as though the petitioners had executed deeds to each 
other for the respective lots assigned them.” Certainly, if the tenants 
had executed deeds to one another they could have conveyed no greater 
interest than they acquired under the will; and according to their veri- 
fied petition, they proceeded before the clerk in order that they might 
“hold their shares in severalty and under definite metes and bounds.” 
The partition severed the unity of possession but conveyed no title. 
Harrington v. Rawls, 181 N. C., 39. There was no covenant of war- 
ranty to work an estoppel. 

Nor do we concur in the defendant’s second proposition. The evi- 
dent intent of the testatrix was to give her children and grandchildren 
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the beneficial use of her property, and to this end she directed that if 
any of her children died leaving no legitimate issue, the title conferred 
by the seventh clause of the will should go to other members of her 
family. To this extent the devise is unequivocal and the intent is con- 
trolling: in the event of the specific contingency “the share of my estate 
herein devised shail go to such of my surviving children and grand- 
children, as the testator (Charles C. Henderson) may select for his 
heirs or heir.” Ellington v. Trust Co., 196 N. C., 755; Brown v. Brown, 
195 N. C., 315; Walliams v. Best, tbid., 324. 

Charles C. Henderson did not make any selection or appointment. 
What is the effect of his failure or refusal to do so? 

As a rule equity will not aid the nonexecution of a mere power. In 
Chewning v. Mason, 158 N. C., 578, the testator devised land to his 
wife “during her natural life, and then to dispose of it as she sees 
proper.” The Court held that the devised estate was property and the 
power of disposal a mere authority which she could exercise or not in 
her discretion. If she had exercised the power the fee would have gone 
to her grantee directly from the testator, she being the mere instrument 
by which the estate would have been conveyed. A use created under a 
power takes effect as if the use instead of the power had been inserted 
in the instrument containing the power. Levy v. Griffis, 65 N. C., 236. 
In the Chewning case the donee did not designate any class or individual 
as the successor of her title upon the occurrence of a contingency. In 
such cases equity will not ordinarily interfere. Harrison v. Battle, 21 
N. C., 213; Bond v. Moore, 90 N. C., 289. “But in laying down this 
broad rule, we must be careful to distinguish between mere powers and 
powers in the nature of trusts. The distinction between a power and a 
trust is marked and obvious. ‘Powers (as Lord C. J. Wilmot had said) 
‘are never imperative’; they leave the act to be done at the will of the 
party to whom they are given. Trusts are always imperative, and are 
obligatory upon the conscience of the party intrusted.’ But sometimes 
trusts and powers are blended; a man may be invested with a trust to 
be effected by the execution of a power given to him, which is in that 
case imperative; and if he refuse to execute it, or die without having 
executed it, equity, on the general rule that the trust is the land, will 
carry the trusts into execution at the expense of the remainderman, and 
without any regard to the person in whose favor it is to be executed, 
being a mere volunteer, and not a purchaser, creditor, wife, or child.” 

“The question, whether a power is simply such, or a power in 
the nature of a trust, commonly arises on a power to appoint to a man’s 
children or relations. In Brown v. Higgs, Lord Eldon stated the princi- 
ple of all the cases on this subject to be, that if the power is a power 
which it is the duty of the party to execute, made his duty by the requi- 
sition of the will, put upon him as such by the testator, who had given 
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him an interest intensive enough to enable him to discharge it, he is a 
trustee for the exercise of the power, and not as having a discretion 
whether he will exercise it or not; and the Court adopts the principle as 
to trusts, and will not permit his neghgence, accident, or other circum- 
stances to disappoint the interests of those for whose benefit he is called 
upon to execute it. Thus in Harding v. Glyn, Harding devised certain 
articles to his wife, ‘but did desire her, at or before death, to give the 
same unto and amongst such of his own relations as she should think 
most deserving and approve of.’ The Master of the Rolls held this to 
be a trust for the relations in default of appointment. He said that it 
operated as a trust in the wife, by way of power, of naming and appor- 
tioning, and her nonperformance of the power should not make the 
devise void, but the power should devolve on the Court.” 2 Sugden on 
Powers, 159, 160. 

Pomeroy states the principle as follows: “Where the power is in trust, 
A. may have some discretion with respect to the mode in which he shall 
exercise 1t, with respect to the amounts distributed among a designated 
class of beneficiaries, and the like; but he has no discretion as to whether 
he will or will not exercise it at all. It partakes so much of the nature 
of a trust, that an obligation rests upon him, and an equitable right is 
held by the beneficiaries—a right which equity recognizes, and to a 
certain extent protects; so that uf A. does not discharge the duty rest- 
ing upon him, a court of equity will, to a certain extent, discharge the 
duty in his stead. A trust power may therefore be defined as follows: 
It is an authority given to A. to dispose of property of which the legal 
title is held by B., to or among a specified beneficiary or class of bene- 
ficiaries, conferred in such terms that a fiduciary or trust obligation 
rests upon A. to make the disposition, although he may be clothed with 
some discretion as to the amounts or shares which he shall confer upon 
the individuals constituting a class of beneficiaries, or even as to the 
persons whom he shall select from the class to receive the entire benefit. 
On the other hand, the beneficiaries may be so specified that no discretion 
with respect to them exists. When the trust power is of such a nature. 
that the donee-trustee is authorized to dispose of the property among a 
class, and is clothed with a discretion, a court of equity will not inter- 
fere to control that discretion, or interfere with the mode of exercising 
it, if he does in fact make an appointment. If, however, the donee- 
trustee fails to act at all, and makes no appointment, it is a settled rule 
that a court of equity, in enforcing the power on behalf of the bene- 
ficiaries, will always decree an equal distribution of the property among 
all the persons constituting the class.” 3 Pomeroy’s Equity Jurispru- 
dence (4 ed.), sec. 1002. | 

And Story says: “It is upon the same ground that if a power of ap- 
pointment is given by will to a party to distribute property among cer- 
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tain classes of persons, as among relations of the testator, the power is 
treated as a trust; and if the party dies without executing it, a Court 
of Equity will distribute the property among the next of kin.” Story’s 
Equity Jurisprudence (14 ed.), sec. 1427. See, also, English and 
American Notes, 21 English Ruling Cases, 412; Wetmore v. Henry, 
102 N. E. (1U.), 189; Cruse v. McKee, 73 A.D. (Tenn.), 186; Lntile v. 
Bennett, 58 N. C., 157. In Bond v. Moore, supra, it is said that a tes- 
tamentary direction to convey real property, in the absence of restric- 
tive or qualifying words, when applied to instructions given a trustee, 
is a direction to convey the full estate vested in him, and the trust con- 
sists in the right to have it performed. 

A survey of the authorities leads us to this conclusion: Mrs. Hender- 
son’s will contains a clear indication of an intention that the share of 
Charles C. Henderson in the real property devised by the seventh item 
should go to the children or grandchildren described in item nine if he 
died “leaving no legitimate issue of his body”; that the testatrix gave 
him a defeasible estate in fee simple; that the power of appointment 
conferred upon him was in the nature of an executory trust, Levy v. 
Griffis, supra; that his title was defeated by the happening of the pre- 
scribed contingency; and that as he never executed his power of appoint- 
ment and the testatrix made no limitation over in default of appoint- 
ment, equity will apportion the subject-matter equally among all the 
members of the class or classes. described in the ninth item of the will. 

It may be noted that Harrison v. Battle, supra, Levy v. Griffis, supra, 
Bond v. Moore, supra, Taylor v. Fatman, 92 N. C., 602, and Hicks v, 
Ward, 107 N. C., 392, differ materially from the case under considera- 
tion in that they relate to wills or conveyances in which the donee was 
not directed to execute the power in behalf of any designated class. 

Judgment affirmed. 





D. B. TEAGUE, Truster, v. PILOT LIFE INSURANCE COMPANY, T. J. 
McPHERSON, APpporINTED BY THE CoURT TO REPRESENT THE ESTATE OF 
T. M. McDANIEL, DECEASED, ET AL. 


(Filed 11 March, 1931.) 


1. Insurance N a—Creditors of insured may not claim that change of 
beneficiary was fraudulent as to them. 

A beneficiary in a policy of life insurance has only a contingent interest 
therein, and where the insured retains the right to change the beneficiary 
by the terms of the policy, he may do so, and where upon the death of 
the beneficiary the insured changes the beneficiary, in accordance with 
the terms of the policy, to a trustee for the use of certain creditors and 
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heirs at law of the insured, the other creditors may not claim that the 
change in the beneficiary was void as being fraudulent as to them. C. &., 
6464, 

2. Same—tIn this case held: insured had substantially complied with 
provisions relating to change of beneficiary and change was effective. 


Where by the terms of a life insurance policy the insured retains the 
right to change the beneficiary therein by giving written notice to the 
company and surrendering the policy to it for endorsement, the provision 
for endorsement by the company is for the benefit of the company and may 
be waived by it, and where the insured has notified the local agents of 
the company in writing to change the beneficiary, there remaining only 
the endorsement by the company to effect the change, but the notification 
is not received by the company until after the death of the insured, Held: 
the insured has substantially complied with the provisions of the policy 
relating to the matter, and the change in beneficiary will be given effect. 


AppreaL by defendants other than Pilot Life Insurance Company, 
from Lyon, Emergency Judge, at September Term, 1930, of Lun. 
Affirmed. | 

This is an action to recover on two policies of insurance issued by 
the defendant, Pilot Life Insurance Company, on the life of T. M. 
McDaniel, who died at his home near the town of Sanford, in Lee 
County, on 25 March, 1930. 

At the death of the insured both said policies were in full force and 
effect according to their terms. The amount due and payable on 
account of both said policies was $3,967.48. Without objection, this 
sum of money was paid by the defendant, Pilot Life Insurance Com- 
pany, into the office of the clerk of the Superior Court after the com- 
mencement of the action. The said sum of money is held by the said 
clerk, awaiting the determination of this action as between the plaintiff 
and the other defendants. | 

The beneficiary named in each of said policies of insurance, at the 
date of their issuance, was Charity McDaniel, wife of the insured, 
T. M. McDaniel. She died about three years prior to the death of her 
husband. Each of said policies contained a provision as follows: 

“Change of Beneficiary. Subject to the interest of any assignee, pro- 
vided the right to change the beneficiary has not been waived, the 
insured may change and successively change the beneficiary or bene- 
ficiaries by notice to the company, at its home office in writing, 
accompanied by this policy, such change to become effective only 
when endorsed hereon by the company. If any beneficiary shall die 
before the insured, the interest of such beneficiary shall vest in the 
insured, unless otherwise expressly provided herein. If no beneficiary 
is living at the death of the insured, the proceeds of this policy shall be 
payable to the executors, administrators or assigns of the insured.” 
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Neither of said policies had been assigned by the insured prior to his 
death, except to the defendant, Pilot Life Insurance Company, to secure 
loans made to the insured by said company according to its terms. The 
insured had not waived the right reserved in each of said policies to 
change the beneficiary as provided therein. At the death of insured 
both said policies were in the possession of the defendant, Pilot Life 
Insurance Company, at its home office in Greensboro, N. C. 

On Saturday, 22 March, 1930, the insured, T. M. McDaniel, at his 
home near the town of Sanford, in Lee County, signed certain paper- 
writings, addressed to the defendant, Pilot Life Insurance Company, at 
Greensboro, N. C., by which the said insured requested the said com- 
pany to change the beneficiary in each of said policies from Charity 
McDaniel, his wife, to D. B. Teague, trustee, for the use and benefit of 
his children and certain creditors as set out in his last will and testa- 
ment of even date with said paper-writings. 

The third item of the last will and testament of T. M. McDaniel, 
executed by him on 22 March, 1930, in so far as same is pertinent to 
the question involved in this action, is as follows: 

“Whereas, I hold certain life insurance policies in Pilot Life Insur- 
ance Company of Greensboro, N. C., and my wife has heretofore been 
the beneficiary of said policies, and she is now deceased, and I desire to 
change my beneficiary to the end that the proceeds of said policies may 
be applied to certain purposes, and I have made my friend, D. B. 
Teague, beneficiary of said policies as trustee, I hereby authorize, em- 
power and direct said D. B. Teague, as beneficiary and trustee of said 
policies to collect said life insurance after my death, and pay out the 
proceeds thereof as follows: 

(a) Pay my note in the sum of $250, and accrued interest thereon 
held by the Page Trust Company of Sanford, N.C. 

(b) Pay B. H. Jones the sum I am owing him, amounting to about 
eighty dollars. 

(c) Pay my funeral expenses and all expenses incident thereto. 

(d) Pay my nurses and doctors’ bills that have accrued within three 
years Immediately preceding my death. 

(e) To use the residue of my life insurance for the use and benefit of 
my eight children, according to their needs and with regard to their 
ages, the youngest of said children to receive preferential treatment 
according to their needs and tender age in order that they may have an 
equal chance with my other children, giving and granting unto my said 
trustee, D. B. Teague, full power and authority to decide and determine 
what allowance shall be made to each of my said minor children, as well 
as to my children who are of age, and authorizing him, if he cannot 
satisfactorily decide upon said question, to call in two additional arbi- 
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trators, and the decision of my said trustee and the other additional 
arbitrators shall be final as to the proper distribution and division 
among my said children. . . . It is my further wish and desire that 
the proceeds from my said insurance policies shall be a separate and dis- 
tinct fund from my other property, and shall be used exclusively for the 
specific purposes and in the manner set out in this item of my will, and 

not otherwise.” | | 

The paper-writings signed by T. M. McDaniel contemporaneously 
with the execution of his last will and testament, at his home near San- 
ford, NV. C., were delivered by him to D. B. Teague, who at his request 
delivered the same to the local agent of the defendant, Pilot Life Insur- 
ance Company, at Sanford, about 9 o’clock, on Saturday night, 22 
March, 1930, and were forwarded by said local agent, by mail, to the 
general agent of the defendant company, at Greensboro, N. C. The 
sald paper-writings were received by the said general agent at Greens- 
boro, on 25 March, 1930. They were not delivered to the defendant 
company at its home office in Greensboro, N. C., until after the death 
of the insured, on Tuesday, 25 March, 1930. The defendant company 
has not endorsed on either policy a change of the beneficiary therein, 
as requested by the insured. According to the terms of each policy, the 
amount due thereon at the death of the insured was payable to his 
executor or administrator, the beneficiary named therein having died 
prior to the death of the insured. 

After the death of T. M. McDaniel on 25 March, 1930, his last will 
and testament executed on 22 March, 1930, was duly probated and re- 
corded. D. B. Teague, named therein as trustee and also as executor of 
the testator, has duly qualified for the discharge of his duties as such 
executor. The defendant, Pilot Life Insurance Company, thereafter 
tendered to the said D. B. Teague its check for $3,967.48, payable to 
“D. B. Teague, trustee and executor,” in settlement of the amount due 
on the policies issued by said defendant on the life of T. M. McDaniel. 
This check was declined, and thereafter the plaintiff, D. b. Teague, 
trustee, as beneficiary in the said policies of insurance, instituted this 
action. Without objection the defendant, T. J. McPherson, was ap- 
pointed by the court to represent the estate of T. M. McDaniel, de- 
ceased, in this action. Certain unsecured creditors of said estate were 
also made defendants in this action, without objection. At his death, 
T. M. MeDaniel, left surviving eight children, all of whom, except one, 
are under the age of twenty-one. 

The action was heard on.a demurrer, filed by the defendants other 
than the Pilot Life Insurance Company, to the complaint. By their 
demurrer said defendants challenge the right of the plaintiff to recover 
in this action on the facts alleged in the complaint, which are substan- 
tially as above stated. The demurrer was overruled. 
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From judgment overruling the demurrer, and granting leave to the 
defendants to file an answer to the complaint, said defendants appealed 
to the Supreme Court. 


Gavin, Teague & Byerly and Williams & Williams for plaintrff. 
A.A. F. Seawell, T. J. McPherson and Hoyle & Hoyle for defendants. 


Connor, J. Charity McDaniel, wife of the insured, and beneficiary 
in each of the policies of insurance issued by the Pilot Life Insurance 
Company on the life of T. M. McDaniel, her husband, at the date of 
their issuance, died before the death of the insured. By the terms of 
said policies, her interest therein at her death vested in the insured, who 
survived her, subject, however, to his right thereafter to change the 
beneficiary in accordance with the provisions of said policies. If no 
change of beneficiary was thereafter made by the insured, at his death 
the amounts due on the policies were payable, according to the terms 
of the policies, to the executor or administrator of the insured, to be 
administered by such executor or administrator as assets of the estate 
of the insured. In that case, the said amounts would be applied first to 
the payment of claims of creditors of T. M. McDaniel, deceased. 

The contention of the defendants on their appeal to this Court, that 
if upon the facts alleged in the complaint and admitted by their de- 
murrer, a change of beneficiary in both of the policies of insurance sued 
on in this action was made by the insured, by which the plaintiff be- 
came the beneficiary in both policies, such change was void as to the 
creditors of the insured, cannot be sustained. It is provided by statute 
in this State that “when a policy of insurance is effected by any person 
on his own life, or on the life of another in favor of some person other 
than himself, having an insurable interest therein, the lawful beneficiary 
thereof, other than himself or his legal representatives, is entitled to the 
proceeds against the creditors and representatives of the person effecting 
the insurance.” OC. 8., 6464. By reason of the provisions of this 
statute, it was held in Pearsall v. Bloodworth, 194 N. C., 628, 1408. E., 
303, that where the insured in a policy of life insurance, payable at his 
death to his estate, procured a change of beneficiary in said policy in 
accordance with its provisions, by which his wife became the beneficiary, 
such change was not void as against creditors although at the date of 
the change made at his request, the insured was insolvent. The insura- 
ble interest covered by a policy of insurance on the life of the insured, 
who applied for and paid the premiums on the insurance, is the interest 
which the insured has in his own life; the amount due by the terms of 
the policy is indemnity for the loss which the insured sustains by his 
death, and is payable to the beneficiary not as an indemnity for his 
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loss by the death of the insured, but as a bounty in accordance with the 
direction of the insured. Howell v. Ins. Co., 189 N. C., 212, 126 8. E., 
603. In the instant case, if the plaintiff is the lawful beneficiary in 
the policies of insurance issued by the Pilot Insurance Company on the 
life of the insured, he is entitled to the proceeds of said policies as 
trustee and not as executor of T. M. McDaniel, deceased. In that case, 
the creditors of the insured have no interest in the proceeds of the 
policies. 

Defendants contend, however, that on the facts alleged in the com- 
plaint, plaintiff is not the beneficiary in said policies, and is therefore 
not entitled to recover in this action, for the reason that the requests, 
in writing, of the insured that the beneficiary in said policies be 
changed from Charity McDaniel, his wife, to the plaintiff, was not 
received by the Pilot Life Insurance Company, at its home office, until 
after the death of the insured, and that the change of beneficiary re- 
quested by the insured was not endorsed on either policy. by said com- 
pany. 

Each policy provides, in effect, that no change of beneficiary by the 
insured, as authorized by its provisions, shall become effective until 
notice in writing of such change, accompanied by the policy, has been 
received by the company, at its home office, and such change has been 
endorsed on the policy by the company. This provision 1s manifestly 
for the protection of the company; in the event of the death of the 
insured, while the policy is in full force and effect, the company is thus 
advised as to who is lawfully entitled to the amount due on account of 
the policy, and may pay such amount to such person, and thereby be 
discharged of liability under the policy. It has been held by this Court 
that where there has been a substantial compliance by both the insured 
and the company with a provision in a policy of life insurance, author- 
izing a change of beneficiary therein by the insured, the change is 
effected, and a payment by the company of the amount due under the 
policy to the new beneficiary, will discharge the company of liability to 
the original beneficiary. Wooten v. Order of Odd Fellows, 176 N. C., 
52, 96 S. E., 654. In his opinion in that case, Walker, J., with his 
usual fullness and accuracy, declares the law to be as follows: 

“It 1s now considered that an Insurance company may make reason- 
able rules and regulations by which the insured may change the bene- 
ficiary named in the policy of insurance, or his certificate in case of 
benefit societies, and that such rules and regulations become a part of 
the contract. Where the policy or rule of the company, or society, pro- 
vides that such change may be made in a particular way, the method 
prescribed should be followed, but if the insured has done substantially 
what is required of him, or what he is able to do, to effect a change of 
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beneficiary, and all that remains to be done are ministerial acts of the 
association, the change will take effect, though the formal details are 
not completed before the death of the insured. It must be understood,. 
however, that some affirmative act on the part of the insured to change 
the beneficiary 1s required, as his mere unexecuted intention will not 
suffice to work such a change. When the right to substitute another 
beneficiary exists by express reservation, or otherwise, the insured or 
member of a benefit society, may, without the consent of the original 
beneficiary, and subject only to the rules of the association, change his 
beneficiary at will. Pollock v. Household of Ruth, 150 N. C., 211, 63 
S. E., 940. This is true, because the beneficiary whose right, under the 
policy or certificate, may thus be taken away, has only a contingent 
interest therein, which will not vest until the death of the insured. The 
revocation of his appointment as beneficiary does not require his con- 
sent, as the power to displace him is vested solely in the insured, provided 
he proceeds in substantial compliance with the rules of the association, 
which may be waived by the company or society, where they are made 
for its benefit or protection.” 

The law in other jurisdictions, applicable to the decision of the ques- 
tlon presented by this appeal, is stated in 37 C. J., at p. 584, in section 
350(b). The text in this section is supported by abundant citations of 
authoritative judicial decisions. It is there said: “On the principle that 
equity regards as done that which ought to be done, the courts will give 
effect to the intention of insured by holding that the change of bene- 
ficiary has been accomplished where he has done all that he eould to 
comply with the provisions of the policy, as where he sent a proper 
written notice or request to the home office of the company, but was 
unable to send the policy by reason of circumstances beyond his control, 
as where it has been lost, or was in the possession of another person 
who refused to surrender it or was otherwise inaccessible, or where he 
sent both the policy and a proper written notice or request and all that 
remained to be done were certain formal and ministerial acts on the 
part of the company, such as the endorsement of the change on the 
policy, and these acts were either not done at all or were done after the 
death of insured.” 

On the facts alleged in the complaint in the instant case, the judg- 
ment overruling the demurrer is sustained, on the authority of Wooten. 
v. Odd Fellows, supra, and in accordance with principles of law gen- 
erally recognized as just and equitable. See State Mutual Life Asso. v. 
Bessett et al., 41 R. 1, 54, 102 Atl, 727, L. R. A., 1918¢e, 961. The 
judgment is 

Affirmed. 


came} 
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MARION MOORE, ADMINISTRATOR OF MRS. SUSAN BELL, v. W. R. BRINKE- 
LEY anp Wire, LILLIE E, BRINKLEY. 


(Filed 11 March, 1981.) 


1. Wills B a—Agreement that upon death of obligee the obligor was to 
be released from. liability on note is valid. 

A written agreement made with consideration contemporaneously with 
the execution and delivery of notes secured by a mortgage, that the 
obligor be absolutely released as to the obligee or her estate upon her 
death is valid. . 

2. Appeal and Error J c—~Findings of fact supported by evidence are 
conclusive on appeal. 

The referee’s findings of fact supported by evidence and approved by 
the trial court are conclusive on appeal to the Supreme Court. 


AppraL by plaintiff from Lyon, Hmergency Judge, at November 
Term, 1930, of Lenore. Affirmed. 

This action to recover on notes executed by the defendants, and pay- 
able to plaintiff’s intestate, and for the foreclosure of the mortgage secur- 
ing the payment of said notes, was heard on the report of the referee. 

The findings of fact and conclusions of law made by the referee were 
adverse to the contentions of the plaintiff, 

Plaintifi’s exceptions to certain findings of fact and conclusions of 
law made by the referee were not sustained by the trial judge. The 
report of the referee was confirmed in all respects. 

From judgment in accordance with the report of the referee, plaintiff 
appealed to the Supreme Court. 


Rouse & Rouse for plaintiff. 
Sutton & Greene and Shaw & Jones for defendants. 


Per Curtam. All the findings of fact made by the referee were sup- 
ported by evidence introduced at the hearing before him. There was, 
therefore, no error in the refusal of the trial judge to sustain plaintiff’s 
exceptions to the findings of fact. Kenney v. Hotel Co., 194 N. C., 44, 
138 S. E., 349. 

Nor was there error in the refusal of the trial judge to sustain plain- 
tiff’s exceptions to the referee’s conclusions of law. Plaintifi’s intestate, 
contemporaneously with the execution by defendants of the notes and 
mortgage involved in this action, for a valuable consideration, con- 
tracted and agreed with the defendants that at her death the defendants 
should be absolutely released from any and all their indebtedness to her, 
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or to her estate. This contract is valid aud enforceable against the 
plaintiff. Fawcett v. Fawcett, 191 N. C., 679, 182 8. E., 796. By the 
terms of this contract defendants are now the owners of the notes 
secured by the mortgage, certainly as against the plaintiff. 

We find no error in the judgment. It is 

Affirmed. 





STEPHEN A. MILLER, MINNIE M. ASBURY, HARRIET M. WATTS, anv 
LOUISE MILLER y. G. L, MILLER, Exectror or Witt or JASPER 
MILLER, Drecrasep; G. L. MILLER, Inpivipuatty; CORA P. MILLER 
AND CARRIE A. PETTY. 


(Filed 11 March, 1931.) 


1. Trusts A b—In this case held: resulting trust was created to the use 
of the heirs at law of deceased wife. 

Where a wife conveys land owned by her to a corporation in considera- 
tion of shares of stock of the corporation, and she dies owning such stock, 
and after her death the corporation is dissolved, and her husband, who 
was entitled to only one-sixth of her estate as distributee, transfers the 
stock back to the corporation as consideration for a deed to the land 
from the corporation to him in his own right, Held: a resulting trust 
attaches to the land in favor of the heirs at law of the deceased wife 
for the other five-sixths interest. 


2. Limitation of Actions B a—Right of action to enforce resulting trust 
accrues at date of deed to wrongdoer. 


Where a husband uses the funds of his deceased wife to purchase land, 
creating a resulting trust in favor of her heirs, the right of action of the 
heirs accrues at the date of the execution of the deed to the husband 
purporting to put title in him in his own right, and the heirs of the 
wife will be barred from bringing action after ten years from the execu- 
tion of the deed unless the statute is prevented from running by absence 
or disability. 


8. Limitation of Actions B e—Action in this case held not barred by 
ten-year statute, the defendant being out of State part of period. 
Where a cause of action to enforce a resulting trust has existed for 
more than ten years, but subtracting the length of time the trustee thereof 
had been out of the State, the elapsed time is less than ten years, the 
cause of action is not barred by the ten-year statute. C. S., 411. 


4. Hstoppel C a-—Estoppel in this case rested solely on grounds that 
plaintiffs kept silent, and evidence of estoppel held insufficient. 


Where in an action to enforce a resulting trust the heirs of the first 
wife of the trustee claim adversely to the interest of the second wife who 
had loaned her husband money, and there is no evidence tending to show 
that the second wife loaned the money by virtue of any representations 
as to the ownership of the land sought to be impressed with the trust, 
Held: the plea of estoppel as against the heirs not participating in the 
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wrongful act rests exclusively on the theory that they stood by in silence, 
and evidence of estoppel in this case is insufficient to warrant a submis- 
sion of the issue to the jury. 

5. Estoppel C b—In this case held: son was estopped from setting up 
interest as heir by participating in breach of trust. 

Where a husband, in possession of stock in a corporation as adminis- 
trator of his deceased wife, transfers the stock to the corporation as 
consideration for a deed to lands from the corporation, and his son, an 
heir of the deceased wife and an officer of the corporation, signs the 
deed as such officer and acquiesces in the enjoyment of the property by the 
husband, Held: in an action by the heirs of the deceased wife to impress 
the property with a resulting trust in their favor, the son is estopped 
from setting up his interest, he having actually participated in the breach 
of trust by the husband. 


Civin action, before Sink, Special Judge, at November Term, 1929, 
of MeckLensure. 

Minnie Fair Miller, wife of Jasper Miller, owned a certain lot in 
the city of Charlotte. On 24 February, 1911, she conveyed said land 
to a corporation known as Jasper Miller & Sons Company, and received 
in payment for said property certain shares of stock in said corpora- 
tion. In September, 1915, Minnie Fair Miller died intestate, owning 
191 shares of common stock of said corporation out of 200 shares total 
outstanding issued stock. Her husband, Jasper Miller, qualified as 
administrator of her estate on 20 September, 1915. At the time of her 
death Minnie Fair Miller left her surviving, her husband, Jasper Miller, 
and the following children, to wit, Stephen A. Miller, Minnie M. 
Asbury, Harriet M. Watts, Carrie Louise Miller, and G. L. Miller. 
Thereafter on 20 September, 1916, Jasper Miller, administrator, filed 
a final account as administrator, which is recorded in Record of Settle- 
ments 6, at page 52, and is as follows: “Having qualified as adminis- 
trator of the estate of Minnie Fair Miller, and having paid all claims 
presented against said estate, and being the sole beneficiary, I have re- 
tained in my possession the residue of said estate.” At the time said 
final account was filed all of the children of Minnie Fair Miller were of 
age. ‘Thereafter proceedings were taken to dissolve the Jasper Miller & 
Sons corporation, and on 11 May, 1918, the corporation, through Jasper 
Miller, president, and G. L. Miller, secretary, executed and delivered to 
Jasper Miller a deed in fee simple for the property in controversy. This 
deed was also signed by G. L. Miller and Jasper Miller as directors of 
the company. Jasper Miller surrendered to the corporation the shares 
of stock formerly owned by Minnie Fair Miller, which apparently con- 
stitutes the only consideration for said deed. 

Subsequently Jasper Miller married the defendant, Cora P. Miller, 
and it is admitted in the pleadings that on or about .... June, 1918, the 
said Jasper Miller removed his residence to the State of Virginia and 
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continuously resided out of the State of North Carolina from. June, 
1918, until February, 1923. 

After the death of Minnie Fair Miller the corporation borrowed 
$6,000 from the Life Insurance Company of Virginia and executed a 
mortgage upon the land in controversy to secure said indebtedness. On 
20 December, 1919, Jasper Miller borrowed from his wife, the defend- 
ant, Cora Miller, the sum of $4,500 and executed to her a note for said 
amount. It was alleged by the defendant, Cora Muller, that the pro- 
ceeds of this loan were used to pay off and discharge the deed of trust 
held by the Life Insurance Company of Virginia. 

Jasper Miller died 7 April, 1928, leaving a last will and testament 
appointing his sons, G. L. Miller and Stephen Alexander Muller, 
executors of said will. The defendant, Cora Miller, dissented from said 
will, and her dower has been assigned in other real estate. However, 
the widow alleges that there was a balance of $2,545 due her on note 
above referred to, and it is alleged that on 10 September, 1928, she 
reduced said claim to judgment in the Superior Court of Mecklenburg 
County. This action was instituted on 5 July, 1929, the plaintiffs claim- 
ing in substance that Jasper Miller held said land in trust for his chil- 
dren, and that they were tenants in common thereof. The widow, upon 
the other hand, asserts and contends that the plaintiffs are estopped 
from setting up any claim for said land, and that their claims are barred 
by various statutes of limitation. 

At the conclusion of plaintiffs’ evidence there was judgment of non- 

suit and the plaintiffs appealed. 


Walter Clark for plainttffs. 

Bridgers & Orr and Thaddeus A. Adams for Carrie A. Petty and 
Cora P. Muller. 

J. H. McLain for G. L, Miller, executor. 


Broeprn, J. Substantially the case is this: A married woman, Min- 
nie Fair Miller, dies, intestate, leaving a husband and five children. 
She owns 191 shares of stock in a corporation, of which her husband is 
president. Her husband qualifies as administrator and files a final 
report in 1916, stating that he has paid all debts, and that as he is the 
sole distributee of the personal property of his wife, takes possession of 
said stock, claiming title thereto in his own right. Thereafter he sur- 
renders the stock to the corporation issuing the same and takes in return 
therefor a deed in his own name for all real estate owned by the cor- 
poration, which is dissolved. In 1918 he remarries and moves to Vir- 
ginia, remaining there until 1923, when he returns to North Carolina, 
and dies in 1928, leaving a last will and testament. His second wife 
dissents from the will and has her dower allotted in property other than 
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that in controversy. At the time of his death he owes his second wife 
$2,545, for which she took judgment in 1928, after the death of her 
husband. On 5 July, 1929, the heirs at law and distributees of the first 
wife, Minnie Fair Miller, institute an action against the second wife, the 
executor, and another, alleging that they are tenants in common of the 
real estate which was purchased with the stock owned by their mother. 

The following questions of law arise upon the foregoing facts, to wit: 

1. What rights, 1f any, have the children of Minnie Fair Miller in 
and to the property purchased by her husband, Jasper Miller, with 
stock belonging to her at the time of her death? 

2, Are the claims of the children of Minnie Fair Miller barred by the 
statute of limitation ? 

3. Are the children of Minnie Fatr Miller estopped to assert any 
claim in and to said property? 

When Jasper Miller qualified as administrator of the estate of his 
wife, Minnie Fair Miller, he thereupon became the trustee of an ex- 
press trust. Grant v. Hughes, 94 N. C., 231. When he filed his final 
account on 20 September, 1916, and took the stock belonging to his 
wife under a claim of right and exclusive ownership for his own benefit, 
this constituted a disavowal of his trust. Rouse v. Rouse, 167 N. C., 
208; Rouse v. house, 176 N. C., 171. Under the statute of distribution 
in force at the time said final report was made, Jasper Miller was en- 
titled to only one-sixth of the personal property of his deceased wife. 
Consequently, during the year 1918, when he took said stock belonging 
to the children of Minnie Fair Miller and purchased land from the cor- 
poration and took title thereto in his own name, a resulting trust was 
created in favor of the children or distributees of Minnie Fair Miller. 
This principle of law was expressed in King v. Weeks, 70 N. C., 372, 
where it is written: “A purchase by a man in his own name, with funds 
in his hands in a fiduciary capacity, creates a resulting trust in favor 
of those whose money is thus employed; as in case of a trustee, a 
partner, an agent for purchase, an executor, a guardian, the committee 
of a lunatic, and the like.” Norton v. MceDevit, 122 N. C., 755; Spring- 
field Tire Co. v. Lester, 190 N. C., 411; Marshall v. Hammock, 195 
N. C., 498. Therefore, under the law, as written, the land in contro- 
versy was impressed with a resulting trust in favor of the children of 
Minnie Fair Miller. 

The next question of law requiring consideration is whether the 
statute of limitation operates as a bar to the claim of said children. It 
is now firmly established that the ten-year statute of limitation is ap- 
plicable to the facts disclosed by this record and the statute began to 
run in September, 1916, when Jasper Muller, administrator of the 
estate of his wife, disavowed his trust and’ took possession of her prop- 
erty in his own right and under a claim of exclusive ownership. 
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MeIntosh North Carolina Practice & Procedure, p. 153; Nunnery v. 
Averitt, 111 N. C., 394; Hdwards v. Lemmond, 136 N. C., 331; Mar- 
shall v. Hammock, 195 N. C., 498. Thus, the claim of the children of 
Minnie Fair Miller would be barred by the statute except for the appli- 
cation of C. S., 411. It is admitted that Jasper Miller left the State 
of North Carolina in June, 1918, and did not return until February, 
1923. In other words, he was absent from the State approximately 
four years and seven months. During such absence the statute was sus- 
pended, so that it has run against the claims asserted for a period of 
approximately five years and four months. Hence, the claims of the 
children of Minnie Fair Miller are not barred by the statute of limita- 
tion. 

The last question of law is whether the children or heirs at law of 
Minnie Fair Miller are estopped to assert any claim to said land. This 
suit 1s not between the heirs at law or children of Minnie Fair Miller 
and Jasper Miller. If so, perhaps d@ different rule of law would apply. 
In reality, the suit is an action by the heirs at law or children of Minnie 
Fair Miller against the second wife and widow of Jasper Miller, who 
is a creditor of his estate to the amount of $2,545. It does not appear 
in the record that there are any other creditors or that it is necessary to 
sell the property in controversy to make assets. There is no evidence 
tending to show that Cora Miller loaned money to her husband, Jasper 
Miller, by virtue of any representation made by him as to the owner- 
ship of said’ property. Hence, as to all interested parties, except G. L. 
Miller, estoppel must rest exclusively upon the theory that the children 
of Minnie Fair Miller stood by im silence for a period of five years and 
eight months. A careful examination of the record fails to disclose 
evidence of estoppel warranting the submission of an issue to a jury. 
But the defendant, G. L. Miller, stands upon a different footing. In 
1918, when the corporation made the deed to Jasper Miller in considera- 
tion of stock which he wrongfully held as administrator of his wife, 
G. L. Miller was secretary-treasurer and director of the corporation. As 
such secretary he signed a warranty deed in behalf of the corporation, 
and, therefore, actually participated in the breach of trust committed 
by Jasper Miller. Consequently he acquiesced in the enjoyment of the 
property by his father, Jasper Miller, under a warranty deed, which 
instrument was totally inconsistent with the claim or demand now 
made by him that said property was impressed with a trust im his behalf. 
Mask v. Tiller, 89 N. C., 423; Marshall v. Hammock, 195 N. C., 498. 

The result is that Jasper Miller owned one-sixth of said property in 
his own right, which is subject to the payment of his debts, and as 
against the claim of the widow or other creditors, G. L. Miller is estopped 
to assert his claim in and to one-sixth of said property. 

Reversed. 
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MELVIN WILLIAMS vy. J. MARVIN THOMPSON anpd THE NATIONAL 
CASUALTY COMPANY. 


(Filed 18 March, 1931.) 


1. Master and Servant F i—Findings of fact of Industrial Commission 
are conclusive when supported by evidence. 

The findings of fact of the Industrial Commission in a hearing before 
it are conclusive upon appeal when there is sufficient competent evidence 
to support the award. 

2. Master and Servant F b—Evidence held sufficient to support finding 
that disease resulted naturally and unavoidably trom accident. 


Evidence in this case that the loss of applicant’s vision occasioned by 
gonorrhea ophthaimia resulted naturally and unadvoidably from the drop- 
ping of gasoline into his eye as a result of an accident arising out of and 
in the course of his employment, is held sufficient to sustain the award 
of the Industrial Commission to that effect under the provisions of the 
act that a compensable injury shall not include a disease in any form 
except where it results naturally and unavoidably from the accident. 

3. Master and Servant F h—Industrial Commission may appoint physician 
to determine period of disability, the matter being in fieri. 

Where the Industrial Commission grants an award for partial loss of 
vision for such time as the applicant's percentage of loss of vision bears 
to the total of 100 weeks, section 31(t), the said percentage to be de- 
termined by a recognized eye specialist to be selected by the Com- 
mission, Held: the Industrial Commission has the authority under section 
65 of the act to appoint a physician for the purpose, the matter being 
in fieri and the defendants being entitled to notice and hearing before 
final award, the commission having power to modify an award upon 
change of condition, section 42. ’ 


AppzaL by defendants from Moore, Special Judge, at February Term, 

1931, of Waxe. Affirmed. 

This was a claim under the Workmen’s Compensation Act in which 
the claimant sought compensation for an injury resulting from gasoline 
and oil and other substance getting into his eye. The defendants denied 
that the injury complained of resulted naturally and unavoidably from 
the accident arising out of and in the course of employment. 

The case came on for hearing and was heard before Commissioner 
Wilson, and compensation was awarded by Commissioner Wilson. The 
case was heard by the full Commission for a review of the findings and 
award of Commissioner Wilson, and for the purpose of hearing further 
evidence if found necessary or advisable for the enlightenment of the 
Commission. The award of Commissioner Wilson was affirmed by the 
full Commission. Thereupon, the defendants appealed to the Superior 
Court, and the matter came on for hearing before the Honorable Clayton 
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Moore, judge presiding over the February Term, 1931, of the Superior 
Court of Wake County. The Superior Court affirmed the award of the 
full Commission, and the defendants appealed to the Supreme Court. 
Notice of appeal was given in open court, and further notice was walved.. 

It was admitted in open court that the claimant was regularly em- 
ployed by the defendant, J. Marvin Thompson, at the time of the injury; 
that the National Casualty Company had insured the compensation ha-. 
bility of employer, J. Marvin Thompson; that the average weekly wage 
of employee, Melvin Wilhams, was $16.50; that during the regular 
employment Melvin Williams got some gas from a carburator in his 
eye, which irritated his eye; and that there was no default in the notice 
of this injury or of the hearing. | 

The judgment of the court below was as follows: “This cause coming 
on to be heard before his Honor, Clayton Moore, judge holding the 
February Term, 1931, of Wake Superior Court, upon the appeal by the 
defendants from the judgment rendered in this cause by the North Caro- 
lina Industrial Commission, at Raleigh, N. C., on 28 June, 1930, and be- 
ing heard, on 12 February, 1931, at chambers in Raleigh, N. C., and the 
court being of the opinion that there is no error in the opinion and judg- 
ment rendered by said Industrial Commission, it is, ordered and ad- 
judged that the judgment rendered by said Industrial Commission be, 
and it is hereby affirmed.” 


Rh. L. McMillan and C. A. Douglass for plainttff. 
Smith & Joyner for defendants. 


Crarkson, J. The defendants contend: Was there sufficient evidence 
to sustain the finding of fact by the Industrial Commission that plain- 
tiff’s injury, to wit, the loss of vision occasioned by gonorrhea oph- 
thalmia, resulted naturally and unavoidably from the dropping of 
gasoline into his eye? 

Public Laws of North Carolina, 1929, ch. 120, known as the North 
Carolina Workmen’s Compensation Act, sec. 2(f), is as follows: ‘ ‘In- 
jury’ and ‘personal injury’ shall mean only injury by accident arising 
out of, and in the course of, the employment, and shall not include a 
disease in any form, except where it results naturally and unavoidably 
from the accident.” 

We think there was suflicient competent evidence to sustain the find- 
ings. In this and other jurisdictions, dealing with the Workmen’s Com- 
pensation Act, a humane undertaking, the acts have been liberally in- 
terpreted. Rice v. Panel Co., 199 N. C., at p. 157. 

In the Rice case, supra, at p. 157, we find: “Under section 60 the 
findings of fact by the Commission shall be conclusive and binding.” We 
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may add that the rulings of law by the Commission. are persuasive and 
ought to have weight on appeal to this Court. Moore v. State, ante, 300. 

The findings of fact by the Industrial Commission in a hearing before 
them is conclusive upon appeal when there is sufficient competent evi- 
dence to sustain the award. Southern v. Cotton Mulls, ante, 165. 

Under the facts and circumstances of this case we do not think there is 
reversible error on the question of burden of proof. 

Part of the award of the Commission is as follows: “That plaintiff 
is entitled to 60 per cent of his average weekly wage of $16.50 ($9.90 
per week) for such time as his percentage of loss of vision bears to the 
total of 100 weeks for the partial loss of vision in his left eye, as pro- 
vided for in section 81, subsection (t), said percentage to be determined 
by a recognized eye specialist to be named by the Commission.” 

The defendants object to the following part of the above award “said 
percentage to be determined by a recognized eye specialist, to be named 
by the Commission.” 

Section 63 of the act is as follows: “The Commission or any member 
thereof may, upon the application of either party, or upon its own mo- 
tion, appoimt a disinterested and duly qualified physician or surgeon to 
make any necessary medical examination of the employee, and to testify 
in respect thereto,” ete. 

By section 46 it is provided in the act, upon change of condition, 
Commission may modify award. We think this element im fiert and be- 
fore final award defendants would be entitled to notice and hearing. 
The judgment of the court below is 

Affirmed. 








INTERNATIONAL AGRICULTURAL CORPORATION anp N. L. GEORGE, 
TRUSTEE, v. N. M. JOHNSON. 


(Filed 18 March, 1931.) 


Wills E b—In this case held: devise did not convey indefeasible fee. 

A devise of lands to a certain son of the testator ‘‘and his bodily heirs,” 
and if no bodily heirs then to the testator’s heirs and assigns does not 
pass to the son an indefeasible fee-simple title to the lands described, the 
condition referring to the son’s death with bodily heirs him surviving. 
Smith wv. Brisson, 90 N. C., 284, cited and applied. Daniel v. Bass, 198 
N. -C., 294, cited and. distinguished. 


AppraL by plaintiffs from Devin, J., at November Term, 1930, of 
Sampson, Affirmed. 
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This is a controversy without action. Jacob H. Spell died in No- 
vember, 1904, leaving a will containing the following clauses: 

‘“Ttem 2. I reserve for my wife, Martha J. Spell, her natural life time 
interest for her support so long as she remains my widow, 

“Item 3. I give and bequeath to my son, John Morris Spell, all my 
real and personal property, and his bodily heirs, and if no bodily heirs 
then to my heirs and assigns.” 

At the time of his death the testator was seized in fee simple of three 
tracts of land containing respectively 100 acres, 50 acres, and 33 acres. 
He was survived by his widow who died about ten years ago and an only 
son John Morris Spell, the only devisees named in the will. John Morris 
Spell had no children when his father died, being an unmarried youth, 
but in 1913 he married. Of this marriage six children were born, five 
of whom are now living, ranging in age from six to fifteen. 

On 24 November, 1926, John Morris Spell executed and delivered to 
the plaintiff, International Agricultural Corporation, his promissory 
note in the sum of $3,267.64, due 1 January, 1927, bearing interest from 
date, at six per cent, no part of which has been paid except a small 
portion thereof, reducing the face value of said note to approximately 
$3,000. For the purpose of securing the payment of the note, John 
Morris Spell and his wife executed and delivered to N. L. George, 
trustee, a deed of trust conveying the three tracts of land above described, 
which are fully described by metes and bounds in the deed of trust, which 
is recorded in the office of the register of deeds of Sampson County. 

The deed of trust is the first lien of record on the lands described 
therein. The defendant, N. M. Johnson, contracted and agreed in writing 
to purchase the note and deed of trust for the sum of $2,500, and the 
plaintiffs contracted and agreed to sell, transfer and convey without 
recourse to the defendant the note and deed of trust upon full payment 
of the agreed price, this contract being dependent upon the plaintiffs’ 
showing that the said John Morris Spell was seized of a good and in- 
defeasible title to the lands described in said deed of trust, subject only 
to the hen created by the deed of trust to N. L. George, trustee, above 
mentioned. 

The plaintiffs have tendered to the defendant the note and deed of 
trust duly transferred as set forth in the contract and demanded payment 
to the plaintiff, the International Agricultural Corporation, of the sum 
of $2,500, and the defendant, N. M. Johnson, has refused to accept the 
note and security or to pay the sum of $2,500 upon the ground that 
under the will of Jacob H. Spell, his son, John Morris Spell, did not 
receive an indefeasible title in fee simple to said land described in said 
deed of trust. The defendant is ready, able and willing to perform the 
contract. 
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Upon the foregoing facts it was adjudged that John Morris Spell 
did not acquire an indefeasible title in fee under the will of his father. 
The plaintiffs excepted and appealed. 


Clifford & Willams for plaintiffs. 
Rh. L. Godwin for defendant. 


Apamgs, J. Since Martha J. Spell, the testator’s widow, died several 
years ago the second item of the will may be disregarded. The con- 
troversy involves the construction of the third clause—the devise to John 
Morris Spell, the testator’s son. What estate did he take? 

The case of Smith v. Brisson, 90 N. C., 284, presented for review the 
trial court’s interpretation of the following provision in a deed executed 
by Rowland Mercer, Sr., to Rowland Mercer, Jr.: “For and in consider- 
ation of the natural love and affection I have for my son, Rowland 
Mercer, and the further sum of one dollar to him in hand paid, the 
receipt of which is hereby acknowledged has given, granted, bargained, 
sold and conveyed, and do hereby give, grant, bargain, sell and convey 
to the said Rowland Mercer and the heirs of his body, and if the said 
Rowland Mercer should have no heirs, the said land shall go to the 
heirs of my son James A. Mercer, all that tract of land,” described as 
in the complaint. 

In an opinion delivered by Ashe, J., the Court said that the deed 
should be construed as if it read, “To the said Rowland Mercer and the 
heirs of his body, and if the said Rowland Mercer should die not having 
such heirs lying at the time of his death, the said land shall go to the 
children of my son James A. Mercer.” It was held that the limitation 
over was good. 

A similar construction was given to conveyances in Williams v., 
Blizzard, 176 N. C., 146, and in Willis v. Trust Co., 183 N. C., 267. 
These decisions are controlling in the present case. The language con- 
strued in the cases cited is easily distinguishable from that which was 
used in the will set out in Daniel v. Bass, 193 N. C., 294. Judgment 

Affirmed. 








LOOSE-WILES BISCUIT COMPANY v. TOWN OF SANFORD, ET AL, 
(Filed 18 March, 1931.) 


- Taxation E b—In this case remedy to test validity of ordinance imposing 
license tax was by payment and action to recover, and not injunction. 

Where a town ordinance imposes a license tax upon those selling at 
wholesale or peddling bakery products therein, and provides that its 
violation be punishable as a misdemeanor, the remedy to test the validity 
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of the ordinance is to pay the tax under protest and bring action to re- 
cover it back, C. S., 7979, and equity will not enjoin the town from 
executing its threat to arrest the agent of the plaintiff every time the 
agent distributed bakery products in the town in violation of the ordi- 
hance, it not appearing that the plaintiff would be irreparably damaged 
by the payment of the tax, and the legal remedy to recover the tax afford- 
ing adequate relief. 


AppraL by defendants from Lyon, Emergency Judge, 3 October, 1930. 
From Ler. | 

Civil action to restrain the defendants from enforcing an alleged in- 
valid ordinance of the town of Sanford. 

The plaintiff is a New York corporation engaged in the manufacture 
and sale of bakery products. It maintains a warehouse and branch office 
in the city of Greensboro, N. C., from which it supphes the trade in the 
surrounding territory, including the town of Sanford, on orders sent 
in by traveling salesmen, but it sells only to authorized, licensed mer- 
chants in the towns and cities of the State. 

On 23 May, 1930, the town of Sanford passed an ordinance providing 
that “every person, firm, corporation, or association, which shall sell or 
deliver at wholesale, and/or peddle bread, or any other bakery products, 
within the corporate limits of the town of Sanford, shall pay to the town 
of Sanford an annual license tax of $100,” ete. Violation of the ordi- 
nance is made a misdemeanor. 

The plaintiff being advised that said ordinance was void, and in- 
applicable to its business, ignored its provisions and declined to pay the 
tax sought to be imposed thereby; whereupon its agent was arrested for 
delivering bakery products in the town of Sanford, found guilty and 
bound over to court. Plaintiff has been informed that its agent will be 
arrested every time he comes to Sanford to deliver goods, unless a proper 
license is secured therefor. 

Plaintiff sues to enjoin the threatened, repeated arrests of its agent. 

From an order continuing the injunction to the final hearing, the 
defendants appeal, assigning error. 


A. A. F. Seawell for placntcff. 
Walliams & Williams and J. C. Pittman for defendants. 


Stacy, C. J. The appeal presents the single question whether the 
facts of the instant case bring it within the principle announced in 
Thompson v. Lumberton, 182 N. C., 260, 108 8. E., 722, or the excep- 
tion to the general rule as applied in Advertising Co. v. Asheville, 189 
N.C., 737, 128 S. E., 149. We have concluded that the case is controlled 
by the decisions in Thompson v. Lumberton, supra, Turner v. New Bern, 
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187 N. C., 541, 122 S. E., 469, Paul v. Washington, 134 N. C., 363, 
47 8. E., 7938, Rosenbaum v. New Bern, 118 N. C., 83, 24 S. E., 1, 
and others of like import. 

The general rule is, that equity will not interfere by injunction to test 
the validity of an alleged unlawful or invalid municipal ordinance. 
Wardens v. Washington, 109 N. C., 21, 13 S. E., 700; Scott v. Smith, 
121 N. C., 94, 28 S. E., 64; Cohen v. Comrs., 77 N. C., 2. 

There is an exception to this general rule, however, as well established 
as the rule itself, that equity will enjoin the threatened enforcement of 
an alleged unconstitutional law when it is made manifest that other- 
wise property rights or the rights of persons would suffer irreparable 
injury. Advertising Co, v. Asheville, supra. See, also, concurring 
opinions in Turner v. New Bern, supra, and &. R. v. Goldsboro, 155 
N. C., 356, 71 S. E., 514. 

The plaintiff could hardly regard the payment under protest of a 
$100 tax, with adequate legal remedy to recover it back, if unlawful, as 
an irreparable injury to its business. C, 8., 7979; BR. RB. v. Comrs., 188 
N. C., 265, 124 S. E., 560. 

Error. 





FIRST PRESBYTERIAN CHURCH OF RALEIGH, N. C., SUCCESSOR TO THE 
PRESBYTERIAN CHURCH OF RALEIGH, N. C., AcTiInG BY AND 
THROUGH ITs DUtLy APPOINTED TRUSTEES, J. R. YOUNG, R. C. AUNS- 
PAUGH anp HAL VY. WORTH, v. SINCLAIR REFINING COMPANY. 


(Filed 18 March, 1931.) 


1. Deeds and Conveyances C c—Deed not providing for reversion or 
re-entry will ordinarily pass fee and not. defeasible fee. 


A conveyance of land to the trustees of.a church organization and their 
successors, with habendum to have and hold to the use of the said church 
provided and upon condition that'the church or congregation continue in 
communion with the national organization and remain subject to its 
authority and general control of its general assembly, it appearing that 
the local organization and its successors had continued in the required 
communion with the national organization, etc., Held: the provisions in 
the habendum will not ordinarily be construed as qualifying the fee or as. 
a condition subsequent that would defeat the fee, there being no provision 
giving the grantors the right to reénter upon condition broken, nor any 
language showing an intent that the property should revert to the grantor. 


2. Landlord and Tenant B a-~——In this case held: lessor’s title was sufficient 
to support lease, and. the contract was. valid. 

Where a church leases a part of its property by a lease contract wherein 

it warrants that it has the indefeasible fee to the property, and the lessee 
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refuses to accept the instrument on the ground that the title of the church 
was defeasible in that its deed contained a provision in the habendum 
that the property should remain to its use provided and on condition that 
it remain in communion with the national organization, Held: if the 
provision in the habendum be construed as qualifying the fee or as a 
condition subsequent, the possibility of the breach by the church is so 
remote that the condition should be disregarded, and the lease will be 
upheld, the lessee being protected therein by covenants if the fee of the 
church should be terminated to the damage of the lessee. 

8. Landlord and Tenant H b-—-Lessee is not liable for proper application 
of rent by trustees of lessor. 

Where a church, acting through its duly appointed trustees, executes 
a valid lease of part of its lands the lessee is not required to see to the 
proper application of the money it pays as rent under the terms of the 
lease, Denson v. Creamery Co., 191 N. C., 198, cited and applied. 


Apprat by defendant from Moore, Special Judge, at January Term, 
1931, of Waxe. Affirmed. 

This is a controversy without action, submitted to the court on a state- 
ment of facts agreed. C. 8., 626. The agreed facts are substantially 
as follows: 

The First Presbyterian Church of Raleigh, North Carolina, as suc- 
cessor 1n name to the Presbyterian Church of Raleigh, is now the owner 
of a certain lot or parcel of land situate in the city of Raleigh, Wake 
County, North Carolina, which is described as follows: 

“Beginning at a point, the southwest corner of Dawson and Hargett 
streets, in the city of Raleigh, running thence with the south side of 
Hargett Street west one hundred and seven (107) feet to an eight (8) 
foot alley; thence south with the east line of said alley one hundred and 
five (105) feet to a stake in the southeast corner of said alley; thence 
east one hundred and seven (107) feet to a stake on the west side of 
Dawson Street; thence north with the western line of Dawson Street to 
the point of beginning; said premises being known as the ‘Manse Prop- 
erty.’ ” 

The said First Presbyterian Church of Raleigh holds title to the said 
lot of land, as successor in name to the Presbyterian Church of Raleigh, 
under a deed executed by John Devereux and his wife, Frances 
Devereux, dated 20 June, 1843, and duly recorded in the office of the 
register of deeds of Wake County, in Book No. 15, at page 563. By 
their said deed, the said John Devereux and his wife, Frances Devereux, 
conveyed the land described therein, which includes the above described 
lot or parcel of land, to William F. Clark, George Simpson and Jesse 
Brown, members and trustees of the Presbyterian Church of Raleigh, 
North Carolina, “to have and to hold the same with all the buildings 
thereon, and the appurtenances unto them, the said William F. Clark, 
George Simpson and Jesse Brown, members and trustees aforesaid, and 
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their heirs and successors to and for the sole use and benefit forever of 
the said Presbyterian Church or congregation whereof they are trus- 
tees and members as aforesaid, to be used as a place of residence by and 
for the pastor of the said church for the time being and other proper 
uses of the said church or congregation—provided always and upon 
condition nevertheless that the said Presbyterian Church or congregation 
of Raleigh, do and shall at all times continue (as now) In communion 
with the Presbyterian Church in the United States of America, subject 
to its proper Presbytery and Synod and other ecclesiastical officers and 
authorities under the ultimate and general control of the General As- 
sembly of the said church known (as aforesaid) as the Old School Gen- 
eral Assembly and do and shall in all things conform to the doctrine, 
discipline and form of government of the said Presbyterian Church in 
the United States under the jurisdiction of the said (Old School) Gen- 
eral Assembly.” 

The Presbyterian Church of Raleigh entered into possession of the 
land conveyed by said deed at the date of its execution, and thereafter 
used the building erected thereon as a residence for its pastor until some 
time during the year 1877, when the name of said church was changed 
to the First Presbyterian Church of Raleigh, N. C. From 1877 to 
1928, the First Presbyterian Church of Raleigh, N. C., used the said 
building and lot as the residence of its pastor. In 1928 the said church 
abandoned the said building and lot as a residence for its pastor, and 
since said abandonment has rented the same, applying the rents and 
income to the uses of said church. The said building and lot, by reason 
of changed conditions and surroundings, resulting from the development 
of the city of Raleigh, had become undesirable and unsuited for use as 
a residence for the pastor of said church. 

The First Presbyterian Church of Raleigh, N. C., has at all times 
been in communion with the Presbyterian Church in the United States 
of America, or its successor, and is now in such communion. It 1s now 
and has been at all times since the execution of the deed by John 
Devereux and his wife, Frances Devereux, conveying the land described 
therein to the trustees of said church, subject to its proper Presbytery 
and Synod and other ecclesiastical officers and authorities, and under 
the ultimate and general control of the General Assembly of the said 
church, known as the Old School General Assembly, or its successor. 
It has at all times, and in all things conformed to the doctrine, dis- 
cipline and form of government of the Presbyterian Church in the 
United States, under the jurisdiction of the said Old School General 
Assembly or its successor, and does now so conform. 

On or about 15 August, 1930, the trustees of the First Presbyterian 
Church of Raleigh, under and by virtue of authority vested in them 
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by said church, entered into a contract with the Sinclair Refining Com- 
pany, a corporation engaged in the business of operating filling stations 
for the sale of gasoline, kerosene and oils, by which the said church 
agreed to lease to the said company the lot or parcel of land above de- 
scribed upon the terms and conditions set out in the form of lease em- 
bodied in ‘the statement of facts agreed. Thereafter, the trustees of 
said church, acting under and by virtue of authority duly vested in 
them, executed and tendered to the said Sinclair Refining Company a 
lease in writing, which in form is in full compliance with the terms and 
conditions of said contract. The said lease contains a clause as fol- 
lows: 

“Lessor (The First Presbyterian Church of Raleigh, North Carolina) 
warrants that it has an indefeasible title in fee simple to said demised 
premises, free and clear of all liens and encumbrances whatsoever, and 
lessor further warrants that it will place lessee (Sinclair Refining Com- 
pany) in possession of said premises on the execution of this lease free 
from the claims of all parties in possession and third parties claiming 
rights in and to the use of said premises, and shall reimburse and hold 
lessee harmless for all damages and expenses which lessee may suffer by 
reason of any restrictions, encumbrances or defect in said title, and by 
reason of breach of the covenant or quiet enjoyment in and to the use 
of the demised premises during the term of this lease.” 

The question in difference between the parties to this controversy, 
which might be the subject of a civil action, is, whether on the state- 
ment of facts agreed submitted to the court, the First Presbyterian 
Church of Raleigh, North Carolina, is the owner in fee simple of the 
lot or parcel of land described in the proposed lease, and as such owner 
has the right to lease the same for the purposes, and on the terms and 
conditions set out therein. 

Upon consideration of the agreed facts as set out in the statement 
submitted by the parties to this controversy, the court was of opinion 
that the First Presbyterian Church of Raleigh, N. C., is now the owner 
in fee simple of the lot or parcel of land described in the proposed 
lease, holding the same under good and indefeasible title, and has the 
right to lease the same for the purposes and on the terms and conditions 
set out therein. 

From judgment in accordance with this opinion, defendant appealed 
to the Supreme Court. 


Barwick & Leach for plaintiff. 
Wm. B. Jones for defendant. 


Connor, J. The First Presbyterian Church of Raleigh, N. C., as 
suecessor in name to the Presbyterian Church of Raleigh, is now the 
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owner of an estate in fee simple in the lot or parcel of land described 
in. the proposed lease executed by the trustees of said church, and ten- 
dered by them to the Sinclair Refining Company, in comphance with 
the contract between. said church and said company, under the deed 
executed by John Devereux and his wife, Frances Devereux, set out in 
full in the statement of facts agreed, which was submitted to the court, 
in accordance with the provisions of C. S., 626. The land described 
in said deed, which includes the lot or parcel of land described in said 
proposed lease, is conveyed thereby to the trustees of the Presbyterian 
Church of Raleigh, their heirs and successors. The question presented 
for decision by this appeal is whether the said fee-simple estate is 
qualified or defeasible by virtue of the language in the habendum 
clause of said deed. The court below was of opinion that said fee-sim- 
ple estate is not so qualified, and is. indefeasible, notwithstanding: said 
language. In this opinion there was no error. The opinion is  sus- 
tained by authoritative decisions of this Court. Tucker v. Smith, 199 
N. ©., 502, 1548, E., 826; Cook vu. Sink, 190 N. C., 620, 1380S. E., 714;. 
Shields v. Harris, 190 N. C.,. 520, 1308. E., 189; Hall v. Quinn, 190 
N. €., 326, 130 8. E., 18, and many cases cited in the opinions therein. 

The principles of law on which the decision in each of these cases 
rests are well settled. In Hall v. Quinn, supra, it is said that a clause 
in a deed will not be construed as a condition subsequent, which qualifies 
the estate conveyed thereby, and the breach of which will defeat said 
estate, unless the clause expresses in apt and appropriate language the 
intention of the parties to that effect (Braddy v. Hlliott, 146 N. C., 578, 
60.8. E., 507) and a mere statement of the purpose for which the prop- 
erty 1s to be used is not sufficient to create such condition. Where, as in 
the instant case, there is no language showing an intent that the prop- 
erty shall revert to the grantor, his heirs or assigns, or that the grantor, 
his heirs or assigns shall have the right to reénter, the language used in 
the deed, with reference to the use by the grantee, his heirs or assigns 
of the property conveyed thereby, will not ordinarily be construed. as 
qualifying the’ estate granted, or as imposing a condition subsequent 
which may result in a defeat of the estate. “Conditions subsequent are 
not favored. by the-law, and are construed strictly because they tend to. 
destroy estates. and the rigid execution of them is a species of summum 
jus, and in many cases, hardly reconcilable with conscience.” 4 Kent’s 
Com. (12 ed., 129); Church v.. Bragaw, 144 N. C., 126, 56 8. E., 688, 
Hinton v. Vinson, 180. N. C., 393, 104 8. E., 897. 

Even. if the language used in the deed in the instant. case, with refer- 
ence to the relationship of the Presbyterian Church of Raleigh (the pre- 
decessor in name of the First Presbyterian Church of Raleigh, N. C.),. 
to the Presbyterian Church in the United States of America, and the 
Old: School General Assembly of said church, is construed as a condi- 
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tion subsequent, by the breach of which the fee-simple estate may be 
defeated, in view of all the facts agreed contained in the statement sub- 
mitted to the court, such breach is so improbable that for the purposes 
of this decision, such condition subsequent should be disregarded. It is 
too remote to affect the title of the church to the lot or parcel of land 
described in the lease. In the highly improbable event of a breach of 
this condition, resulting in a defeat of the estate of the church in said 
lot or parcel of land, the lessee is protected from loss by the covenants 
in the lease. 

It is suggested that if the lessee, the Sinclair Refining Company, is 
required to accept the proposed lease, it will further be required to see 
to the application of the rents paid by it to the church. This suggestion 
is not well founded. See Denson v. Creamery Co., 191 N. C., 198, 131 
S. E., 581. 

There is no error in the judgment. It is 

Affirmed. 





E. J. WELLONS vy. W. C. LASSITER anp Wirt, ROSELLA LASSITER. 
(Filed 18 March, 1931.) 


1. Courts A c—Superior Court has authority to hear appeal from order 
of clerk striking out defendant’s answer as sham and frivolous. 


The Superior Court has the power and authority to determine on appeal 
the order of the clerk of the court in refusing a motion under C. 8., 510 
to strike out the defendant’s answer on the ground that it was sham 
and frivolous. C. 8., 536. 


2. Judgments K d——-Where judgment is irregular the remedy is by 
motion in original cause, where erroneous the remedy is by appeal. 


The action of the judge of the Superior Court in passing upon the 
judgment of the clerk of the court in refusing to strike out the defendant's 
answer as sham and frivolous, C. 8., 510, is upon a matter of law re- 
quiring exception thereto and an appeal to the Supreme Court, and does 
not come within the rules of practice and procedure regulating the remedy 
from irregular judgments or those contrary to the course and practice of 
the courts, and C. S., 600, relating to mistake, surprise, or excusable 
neglect does not apply. 


3. Judges A a—Superior Court judge may not review judgment of another 
Superior Court judge on matter of law. 

A judge of the Superior Court has no authority to review upon mat- 
ters of law a judgment rendered by another Superior Court judge, the 
procedure being by exception and appeal to the Supreme Court, and a 
judgment by one judge cf the Superior Court in attempting to review 
the judgment of another judge will be treated as a nullity, and the former 
judgment from which no appeal is taken will remain effective. 
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AppeaL by plaintiff from Lyon, Emergency Judge, at November 
Special Term, 1930, of Jonnsron. Reversed. 

This is an action brought by plaintiff against the defendants to re- 
cover on certain bonds executed by defendants to plaintiff secured by 
mortgage to plaintiff on certain lands. 

The complaint alleges, in part: “That there is now justly owing to 
the plaintiff by the defendants the sum of $89.92 with interest from 
2 February, 1929, and the further sum of $4,052.00, with interest from 
1 November, 1927, until paid. Wherefore, plaintiff prays he recover 
judgment for the sum of $89.92, with interest from 2 February, 1929, 
and for the further sum of $4,052.21, with interest from 1 November, 
1927, and that said sum be adjudged and declared to be a specific hen 
upon the lands deseribed herein and that a commissioner of the court 
be appointed and directed to advertise and sell said lands in accordance 
with law and to apply the proceeds therefrom to the satisfaction of this 
judgment and for such other and further relief as to the court may 
appear just and proper, and for the costs of this action to be taxed by 
the clerk.” 

The defendants admitted the execution of the note and mortgage, 
pleaded payment, etc. Summons was duly issued and served on defendants 
on 13 February, 1930. The complaint was filed the same day, and within 
the time allowed by an order extending time to file answer; defendants 
filed an answer on 24 March, 1930. Thereafter, on 7 March, 1930, 
the plaintiff filed a motion in the cause before the clerk of the Superior 
Court praying the court to strike out the answer for the reason it was a 
sham and frivolous answer. Upon the cause coming on to be heard 
before the clerk the motion of the plaintiff was denied and he gave notice 
of appeal and appealed to the judge of the Superior Court, holding 
courts of the Fourth Judicial District at Smithfield, at term time. At 
the April Term of Johnston Superior Court said cause came on for 
hearing before his Honor, W. L. Small, judge presiding, and was heard 
and the motion of the plaintiff was allowed and judgment entered upon 
the pleadings as appear in the record. 

The judgment is as follows: “This cause coming on to be heard and 
being heard before the undersigned judge upon motion of the plaintiff 
to strike out the answer of the defendants as being frivolous, and said 
motion being allowed, and it appearing that the defendants are jointly 
and severally indebted to the plaintiff in the sum of $4,152.13 upon the 
notes and mortgage set out and described in the complaint filed herein 
over and above all offset and credits thereon, it is therefore considered, 
ordered and adjudged that the plaintiff be and he is hereby given judg- 
ment against the defendants jointly and severally in the sum of 
$4,152.13, with interest on $4,052.21 from 1 November, 1927, and 
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interest on $89.92 from 2 February, 1929, together with the costs of 
this action to be taxed by the clerk. It is further considered, ordered 
and adjudged that said sum be and the same is hereby declared to be a 
specific lien upon the lands described in the complaint and recorded in 
the registry of Johnston County, in Book 208, page 83, and the plain-~ 
tiff is authorized and empowered to advertise and sell said lands under 
the powers contained in said mortgage at any time he may desire to do 
so and apply the proceeds derived from such sale to the payment of the 
costs of this action and the balance, if any, to the satisfaction of this 
judgment in so far as said funds may extend, and any balance after the 
satisfaction of the judgment to the defendants as their interest may 
appear.” 

The judgment was rendered at April Term, 1930, On 16 June, 1930, 
defendant, W. C. Lassiter, filed affidavit and among other things stated: 
“That the plaintiff made motion on 19 April, 1930, before the clerk of 
the Superior Court to set aside the answer and for judgment, which 
was heard before said clerk and the motion denied by an order of said 
date, which order is duly recorded in the Book of Orders and Decrees 
No. 5, at page 221, a copy of which order is attached and made a part 
of this affidavit, and that by said order it was adjudged that the de- 
fendants were entitled to a trial by jury on the issues raised in the 
pleading and the cause was retained on the civil docket for trial in 
term time. . . . That notwithstanding, the plaintiff commenced 
said action in the Superior Court as above set out to foreclose said 
mortgage and that the same is now pending in the Superior Court, the 
plaintiff, on 14 May, 1930, advertised the lands described in said mort- 
gage to be sold at the courthouse door in Smithfield on Monday, 16-June, 
1930, and is threatening to sell said lands. Wherefore, the affiant prays 
that an order to show cause issue to the said E. J. Wellons, and that 
pending the hearing of said order that he be enjoined from selling the 
lands as advertised in said notice of sale.” 

The cause was continued from time to time by consent, and at Novem- 
ber Special Term, 1930, the following order vacating the judgment was 
rendered by Judge Lyon: “The above-entitled cause coming on to be 
heard, and being heard upon motion of the defendants to vacate and 
set aside the judgment heretofore entered in the above-entitled cause 
by Honorable Walter L. Small, judge presiding, at the June, 1930, 
Special Term of this court, and it being found from inspection of the 
pleadings that the answer raises issues of fact which should have been 
submitted to the jury, and it further appearing that said judgment was 
entered without the intervention and verdict of a jury: It is therefore 
adjudged that said judgment was irregular and the same is hereby 
ordered vacated and set aside, and the case is ordered placed upon the 
civil issue docket for trial.” 
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The plaintiff excepted to the judgment, assigned error and appealed 
to the Supreme Court. 


EH. J, Wellons in propria persona. 
Parker. .& Lee and Ed... Ward for defendants. 


Crarxson, J. The plaintiff in apt time before the clerk made a 
motion to strike out defendants’ answer for the reason that it was sham 
and frivolous under C..S., 510, which is as follows: “Sham and irrele- 
vant answers and defenses may be stricken out on motion, upon such 
terms as the court may in its discretion impose.” This motion was 
denied by the clerk and the plaintiff excepted and appealed to the 
Superior Court. The cause being on appeal in the Superior Court, the 
court below had the power and authority to hear the matter. C. 5., 
5386. Washington v. Hodges, ante, at p. 370. 

The court below struck out the answer of defendants as being frivo- 
lous and gave judgment for plaintiff that the sum be a specific hen on 
the land, and authorized the same to be sold. This judgment was ren- 
dered at April Term, 1930. The record discloses that no exception or 
appeal was taken to this judgment. 

On 16 June, 1930, defendant, W. C. Lassiter, filed an affidavit and 
made motion and prayed that the sale of the land be enjoined. At 
November Special Term, 1930, the court below made an order and 
adjudged that the judgment rendered by Judge Small was irregular 
and set same aside. From this order vacating the judgment the plaintiff 
appeals to this Court. We think the judgment of Judge Small, if erro- 
neous, the defendants should have appealed from same. This they did 
not do, and the judgment of Judge Lyon should be reversed. 

A “void judgment” is one that has merely a semblance without some 
essential elements, as want of jurisdiction or failure to serve process or 
to have party in court, while an “irregular judgment” is one entered 
contrary to course and practice of court, and an “erroneous Judgment” 
is one rendered contrary to law. Du/ffer v. Brunson, 188 N. C., 789. 

“Erroneous judgment” is one rendered according to course and prac- 
tice of court, but contrary to law, upon mistaken view of law, or upon 
erroneous application of legal principles. Fanger v. Smith, 191 N. C., 
818. | 

“Tf a judgment is irregular the remedy is by motion in the cause 
made within a reasonable time; if erroneous, the remedy is by appeal.” 
Finger v. Smith, supra, at p. 820, or certrorare. 

C. §., 600, relating to mistake, surprise and excusable neglect, has 
no application. Foster v. Allison Corp., 191 N. C., 166. 

In Caldwell v. Caldwell, 189 N. C., at p. 809, we find: “A decision 
of one judge of the Superior Court is not reviewable by another judge. 


478 IN THE SUPREME COURT. . [200 
SCOTT REGISTER Co, v. HOLTON, 


Dockery v. Fairbanks, 172 N. C., 529. The power of one judge of 
the Superior Court is equal to and codrdinate with that of another. 
A judge holding succeeding terms of a Superior Court has no power to 
review a judgment rendered at a former term upon the ground that 
such judgment is erroneous.” Phillips v. Ray, 190 N. C., 152. 

In Baker v. Corey, 195 N. C., at p. 302, is the following: “But 
irregularity alone is not sufficient. In Duffer v. Brunson, 188 N. C., 
789, it is said: ‘It,1s essential for the moving party to show not only that 
he has acted with reasonable promptness, but that he has a meritorious 
defense against the judgment. As suggested in Harris v. Bennett, 160 
N. C., 339, 347, “Unless the Court can now see reasonably that defend- 
ants had a good defense that would affect the judgment, why should it 
engage in the vain work of setting the judgment aside?” Hill v. Hotel 
Co., ante, 586; Gough v. Bell, 180 N. C., 268; Rawls v. Henries, 172 
N.C., 216; Glisson v. Glisson, 153 N. C., 1852” Sutherland v. McLean, 
199 N. C., 352. 

For the reasons given, the judgment of the court below is 

Reversed. 





THE SCOTT REGISTER COMPANY, Inc., v. T. W. HOLTON. 
(Filed 18 March, 1981.) 


1. Execution E b—In this case held: remedy of defendant to stay execu- 
tion was by motion in the cause in county from which writ was 
issued. 

Where execution against the property of a defendant is issued under 
a judgment, the court issuing the execution may, in proper instances, 
withdraw the process itself, or stay it by granting a supersedeas, and 
where the defendant has not applied for this remedy but seeks to enjoin 
the execution issued to another county against his property therein, on 
motion made by special appearance, the proceedings in the county other 
than that in which the judgment was rendered will be dismissed. 


2. Same—Remedy against execution will not ordinarily be granted where 
property has been sold and is in hands of innocent purchaser. 


The Superior Court rendering a judgment will not grant the remedy 
of withdrawing or staying its execution issued thereunder against an 
innocent purchaser at the execution sale or one who is not a party to the 
proceedings. | 


AppEAL by defendant from Small, J., 5 September, 1930. From 


Craven. Affirmed. 
At March Civil Term, 1929, of the Superior Court of Guilford 
County, N. C., plaintiff recovered judgment against the defendant for 
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$750 and interest. The plaintiff by claim and delivery proceedings in 
the action took possession of the property mentioned in the complaint: 
One No. 88 10-foot Oreole Non-illuminated Case complete with Frigid- 
aire. The judge appointed a commissioner to sell said property. 
Plaintiff contends that a sale was duly made and in the record 
acknowledges receipt of $300 from the sale. This judgment was duly 
docketed in Craven County, N. C., on 10 April, 1929. Thereafter, on 
9 May, 1930, the clerk of the Superior Court of Guilford County, N. C., 
issued an execution to the sheriff of Craven County, setting forth the 
judgment with no credit on it and commanding the sheriff “to satisfy 
the said judgment out of the personal property of the said defendant 
within your county; or if sufficient personal property cannot be found, 
then out of the real property in your county belonging to such defend- 
ant on the day when the said judgment was so docketed in your county, 
or at any time thereafter, in whose hands soever the same may be,” etc. 
Thereafter on affidavit the defendant applied to Judge Small, hold- 
ing the Superior Court in Craven County, N. C., for an injunction, 
alleging several matters. The plaintiff entered special appearance and 
moved to dissolve the temporary injunction theretofore issued. On 
5 September, 1930, Judge Small rendered the following judgment: 
“This cause coming on to be heard on the pleadings filed by the de- 
fendant, T. W. Holton, and it appearing to the court and the court 
finds as facts that no summons issued and no complaint was filed in the 
cause by the defendant, Holton; that the affidavit of the defendant con- 
tained no allegation of irreparable damage nor any allegation of the 
insolvency of the plaintiff, and that the affidavit upon which the writ 
was predicated was not verified as the law requires for the complaint in 
an action, and finds that‘execution issued out of Guilford County and 
not Craven, and no motion in the cause was made in Guilford: It is, 
therefore considered, ordered and adjudged, after due consideration for 
the reasons above set out and found as facts, upon motion of plaintiff’s 
counsel by special appearance, and argument of counsel for both sides, 
that the temporary injunction issued in the above-entitled cause be, and 
the same is, hereby dissolved, and the action dismissed, at defendant’s 
cost.” 
The defendant excepted and assigned error and appealed to the 
Supreme Court. 


Ernest M. Green, special appearance for plainttff. 
Lon J. Moore for defendant. 


CrarKkson, J. We can see no error in the judgment of the court 
below. It has been said that an execution “is the end and life of the 
law,” and it is to give effect to the judgment on which it is issued. 
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Under C. S., 669, it 1s issued from and returned to court of rendition. 
Under the facts and circumstances. of this. case, we think defendant’s 
remedy was a motion in the cause before the clerk of the Superior 
Court of Guilford County, N. C., where the judgment was rendered. 
On the record, as it appears at the present time, we see no reason why 
defendant cannot now pursue that remedy. 

Nash, J., in Greenlee v. McDowell, 39 N.C., at p. 484, said: “The 
Court can, ‘and; upon a proper case made, supported by affidavits, will 
withdraw the process itself, or stay an execution by granting a super- 
sedeas.” 

In Walleams v. Dunn, 158 N. C., at p. 401-2, we find: “The right to 
recall an execution by notice and motion in the court from which same 
was issued is usually the proper method of obtaining redress for irregu- 
larities affecting its validity. Aldridge. v. Loftin, 104 N. C., 122; 
Beckwith v. Mining Co., 87 N, C., 155; Faeson v. McLlwaine, 72 N, C.,. 
312; Foard v. Alexander, 64 N. O., 69. The remedy will not usually 
be entertained or allowed after a sale had as against an innocent pur- 
chaser who was not a party to the proceedings, but against a party of 
record or a purchaser who buys with full notice, on motion made in apt 
time and in furtherance of right, both writ and sale may be quashed. 
(Saunders v. Ruddle, 17 and 18 Ky., 189; Van Campen v. Snyder, 
4. Miss., 66), and by weight of authority, even after writ returned, 
8 Pl. and Pr., p. 470, citing Meyer v. Baker, 18 W. Va., 805, and other 
cases.” Walliams v. Dunn, 163 N. C., 206; Banks v. Lane, 171 
N. C., 505. 

For the reasons given, the judgment of the court below 1s 

Affirmed. 





CITIZENS NATIONAL. BANK y.. FLORIDA-CAROLINA ESTATES, Ive.,. 
AND H. WALTER FULLER. 


(Filed 18 March, 1931.) 


1. Trial B. c—Exception. to admission of evidence will not be sustained 
where evidence of identical import has: been admitted. without objec- 
tion. 

Exceptions to the admission of certain. evidence upon. the trial will not 
be sustained: when testimony of substantially identical import has been: 
introduced. without objection: 

2. Trial E c—Exception. to charge on ground that it over-emphasized 
issue is not. sustained under facts. ef this. case. 

Where the determination of the controversy. admittedly depends upon: 
the jury’s answer to an. issue of fraud, exception to the charge of the 
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court on the grounds that it unduly emphasized this issue will not be 
sustained on appeal when the record does not disclose that the trial judge 
abused his discretion in the manner of arraying contentions or stating 
‘propositions of law. 

3. Trial E f—Mistake in stating contentions of party should be brought 
to judge’s attention in time for him to correct same. 

Where the trial judge incorrectly states the contentions of the parties 
itis the duty of the party claiming error therein to call-it to his attention 
in Order to afford him an opportunity for correction. 

4, Trial E h-—Trial court may recall jury and .give additional instruc- 
tions in its discretion. 

The mere fact that the trial judge recalled the jury of his own motion 
to give them additional instructions after the case had ‘been given them, 
and in the absence of counsel, is no ground for exception where there 
is no .contention that the supplemental instructions were erroneous 
in law. 


Civit action, before Schenck, J., at May Term, 1930, of Hen- 
DERSON. | 

The plaintiff instituted an action against the defendants upon a 
promissory note claiming a balance of $5,724.20. The defendants ad- 
mitted the execution of the note, but alleged in substance that the note 
was procured for the purpose of paying a check issued on 24 April, 
1926, by the Fleetwood of Hendersonville Hotel Corporation, when, as 
a matter of fact, at the time the original note was executed, the check 
had been paid; that the plaintiff had:procured said note “upon misrepre- 
sentation in relation thereto which induced the defendants to execute 
said note,’ and that said original note was executed “by reason of 
wrongful and incorrect representations of said officers and without any 
cause whatever.” When the case was called for trial the defendants 
admitted that they were severally and jointly indebted to the plaintiff 
in the sum of $5,724.20 with interest from 23 August, 1927, “unless the 
issue of fraud was answered in their favor.” 

The following issues were submitted to the jury: 

1. “Did the plaintiff, The Citizens National Bank, procure the note of 
the defendant, Florida-Carolina Estates, Incorporated, endorsed by the 
defendant, H. Walter Fuller, for $7,614.40, dated 7 May, 1926, and the 
notes in renewal thereof, by the false and fraudulent representation 
that a check of the Fleetwood of Hendersonville Hotel Corporation, for 
$7,614.40 (including protest fees), was not paid on said date, namely, 
7 May, 1926?” 

2. “Is the plaintiff, Citizens National Bank, entitled to recover of 
the defendant, Florida-Carolina Estates, Incorporated, and H. Walter 
Fuller, the sum of $5,724.20 with interest from 23 September, 1927, as 
alleged in the complaint?” 
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3. “Are the defendants, Florida-Carolina Estates, Incorporated, and 
H. Walter Fuller, entitled to recover of the plaintiff, Citizens National 
Bank, the sum of $6,875.48, with interest from 7 May, 1926, less 
$5,724.20, with interest from 23 September, 1927, to wit, $1,287.52, as 
alleged in the answer and further defense ?”’ 

The jury answered the first issue “No,” and the second issue ‘‘Yes.” 

From judgment upon the verdict the defendants appealed. 


Ewhank, Whitmire & Weeks for plaintiff. 
Shipman & Arledge and J. W. Pless for defendants. 


Perr Curtam. Exceptions 1, 2, 3, 4 and 5 are taken to certain ques- 
tions and answers with respect to indebtedness due by the Laurel Park 
Estates to the Fleetwood of Hendersonville Hotel Corporation. These 
exceptions cannot be sustained. While technically the questions might 
not have been competent, it appears upon the record on page twenty- 
three the defendant Fuller was asked substantially the same questions 
without objection, in which he stated that the Fleetwood of Hender- 
sonville Corporation claimed that the Laurel Park Estates was in- 
debted to it. Furthermore it appears that the Fleetwood Corporation 
and Laurel Park Estates were for all practical purposes interlocking 
corporations. 

Other exceptions are addressed to the charge of the court on the issue 
of fraud. Such exceptions are based upon the theory that the trial 
judge unduly emphasized the issue of fraud, but the record discloses 
that there was no exception to submitting an issue of fraud and that 
the defendants admitted liability unless “the issue of fraud is answered 
in their favor.” Thus, fraud constituted the defense relied upon to 
defeat recovery, and there is nothing in the record to indicate that the 
trial judge abused his discretion in the manner of arraying contentions 
or stating propositions of law. 

Exception was also taken to the statement of a contention by the 
trial judge with respect to two checks which were marked Exhibits 
H and I. If the trial judge stated the contentions incorrectly, 1t was 
the duty of the defendant to call his attention to the matter in order 
that he might have an opportunity to make necessary corrections. 

Exception was also taken to the fact that the trial judge of his own 
motion recalled the jury and gave additional instructions during the 
absence of counsel. It is not contended that the supplemental instruc- 
tions were incorrect. Hence, it cannot be said, as a matter of law, that 
it is error for a judge to recall a jury in his discretion and to give such 
additional instructions as he may deem wise and proper. 

A careful examination of the record and briefs fails to convince the 
Court that error was committed in the trial. 

No error. 
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ALEXANDER T. ANDREWS, sy His Next FrRrenp LILLIE A. ANDREWS v. 
SEABOARD AIR LINE RAILWAY COMPANY. 


(Filed 18 March, 1981.) 


1. Railroads D c-——Allegation that supports of bridge were placed too 
near track is insufficient to establish breach of duty to trespasser. 


Allegations of the complaint in an action against a railroad company 
to recover for a personal injury alleged to have been negligently in- 
flicted, that the defendant permitted children to ride on its freight trains 
by holding to the side ladders of the cars at a place in the city used by 
them as a playground, and that the injury resulted from the plaintiff 
being struck while so riding by a support to a bridge placed too near to 
the tracks for safety, are held insufficient to establish a breach of duty 
by the defendant, and its demurrer was properly sustained. 


2. Pleadings D e—Demurrer admits relevant facts alleged and relevant 
inferences therefrom, but not conclusions or inferences of law. 


A demurrer admits the relevant facts set out in the complaint and such 
relevant inferences of fact as may be deducible therefrom, but it does not 
admit conclusions or inferences of law, and references to the place where 
plaintiff's injury occurred as a “death trap” and to the negligence of 
defendant as “wilful and wanton” will be disregarded as inferences of law. 


Apprat by plaintiff from Midyette, J., at November Term, 1930, of 
Wake. Affirmed. 

This is an action to recover damages for personal injury, in which 
a demurrer to the complaint was sustained. 

At the time of his injury the plaintiff was a minor, fifteen years of 
age. The defendant maintains a roadbed and tracks extending through 
the city of Raleigh. At the Morgan Street intersection there is a 
bridge over the tracks. It is alleged in the complaint that the center 
supports under this bridge are not safely and properly placed in rela- 
tion to the tracks, but are dangerously close to them and do not allow 
a safe clearance of the defendant’s trains; that during a long period of 
time people have been riding on the defendant’s trains when passing 
under the bridge, by holding on to the ladders on the sides of the cars; 
that on 24 March, 1930, about 12:30 p.m., the plaintiff and several 
other boys were playing at their usual playground located on or near the 
defendant’s tracks, a short distance north of Hillsboro Street, the play- 
ground and track being within a few feet of the plaintiff’s home; that 
the plaintiff boarded. one of the defendant’s freight trains, moving slowly 
in a southerly direction and clung to the ladder on the side of one of the 
defendant’s box cars and passed safely under Hillsboro Street and ex- 
pected to pass safely under Morgan Street, but as he reached Morgan 
Street the plaintiff was knocked from said car by one of the center 
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posts or supports under said bridge and thereby injured. The several 
alleged grounds of negligence are then set: forth. 

The defendant. demurred because (a) it appears from the complaint 
that the defendant breached no duty it owed the plaintiff, and (b) be- 
cause 1t appears that the plaintiff by his own negligence contributed to 
his injury. 


Tl. D. Parrish, &. L. McMillan and C. A. Douglass for plaintiff. 
Murray Allen for defendant. 


Perr Curtam. The demurrer filed by the defendant admits the relevant 
facts set out in the complaint and such relevant inferences of fact as 
may be deducible therefrom, but it does not admit conclusions or infer- 
ences of law. Yarborough v. Park Commassion, 196 N. C., 284; Bal- 
linger v. Thomas, 195. N. C.,.517. 

We are of opinion that the complaint, examined in the light of this 
rule, does not set forth the breach of any duty the defendant owed the 
plaintiff. Basley v. R.R., 149 N. C., 169; Monroe v. RB. R.,151 N. C., 
374; Brigman v. Construction Co., 192 N. C., 791. Reference to the 
place of the accident as a “death trap” and to the alleged negligence of 
the defendant as “wilful and wanton” may be disregarded as inferences 
of law, because the facts relied on are clearly and fully stated. Judg- 
ment 


Affirmed. 





J. R: COLE ann W. S. FORBES, Partners, TrapiInc aS GLENN COMMIS- 
SION COMPANY, v. THE INDUSTRIAL FIBRE COMPANY, INnc., anp 
INDUSTRIAL RAYON CORPORATION. 


(Filed 25 March, 19381.) 


I. Contracts. B a—Contract. will ordinarily be given that interpretation 
given to. it. by parties prior to differences between them. 

The parties to a contract will be presumed to know its intent and 
meaning better than strangers thereto, and where they have practically 
interpreted the contract while living under it in its peaceful performance 
the courts will ordinarily give it that construction which. they themselves 
have given it before differences arose: thereunder. 


2. Same—In. construing a contract words. will be construed with. refer- 
ence to subject-matter and objective of parties. 

In construing a contract words employed therein will be construed 
with reference to the subject-matter of the contract, the context, and the 
object sought to be accomplished by the parties, and this rule is in con- 
sonance with the rule forbidding parol evidence varying, adding to, or 
contradicting the terms. of a written. instrument. 
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3.. Brokers D a—In this case held: contract was for commission on com- 
pleted sales where delivery was made and not upon acceptance of 
orders. 


Where a contract provides for the payment by a manufacturing cor- 
poration of commissions to a selling agent upon “net sales” in a given 
territory, the manufacturer reserving the right of cancellation of orders 
obtained by the selling agent, and. the parties, while peacefully living 
thereunder in its performance, have practically interpreted the words 
“net sales” to mean sales completed by delivery of goods: Held, the sell- 
ing agent is entitled to commissions only on orders completed by actual 
delivery, and a subsequent supplemental agreement relating to “accept- 
ance of orders” will be construed with reference to its object of. relating 
orders to capacity. output, and not.to the payment of commissions, and: it 
does not vary the original terms in regard te commissions, the original 
terms in this regard being expressly preserved in. the supplemental agree- 
ment, and the submission of the contract to the jury in this case is held 
for. error. 


AppEaAts by plaintiffs and defendants from Sink, Special Judge, at 
February Special Term, 1930, of Mecxtensure. 

Civil action to recover (1) commissions alleged to. be due under 
exclusive representative’s sales agreement, and (2) damages for the 
breach of said agreement. 

The first disputed cause of action is for commissions on orders 
accepted and booked, but later canceled or upon which deliveries were 
never made. 

By the terms of the contract between the parties, dated 30. June, 
1926, the plaintiffs were “appointed exclusive representatives” for the 
sale of products of the Industrial Fibre Company (and its suecessor, 
Industrial Rayon Corporation ) , manufacturers of rayon yarns, in six 
Southern States: Virginia, North Carolina, South Carolina, Georeia, 
Alabama and Tennessee, for a period of ‘eighteen months. with the 
privilege of renewal from year to year. The right to refuse any or all 
orders was expressly reserved in the contract, with the proviso that in 
case orders exceeded capacity of output, proportionate shipments would 
be allotted to said territory, and equal codperation given at all times, 
“in sales and deliveries,’ in the same manner and under the same 
terms as proportional allotments are made to other territories and other 
agents. 

“Tn consideration of the above and as compensation for their services, 
the Industrial Fibre Company will pay to the Glenn Commission Com- 
pany a commission on all net sales accepted by the Industrial Fibre 
Company, Inc., which come within the territory mentioned, at the 
rate of 144%.” 

This agreement was modified by supplement 23 February, 1927, 
which cut down the territory of the plaintiffs to the States of Virginia, 
North Carolina and Tennessee. 
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In consideration of this reduction of territory,- the Industrial Fibre 
Company agreed to change the rate of commission of one and one-half 
per cent (142%) “on such sales,” allowed the plaintiffs under the 
original contract, to “a new rate of commission, as follows: On orders 
whica we accept priced under $1.00 per pound 044%. On orders which 
we accept priced from $1.00 to $1.14 per pound 1%. On orders which 
we accept at $1.15 per pound or more 2%. It is understood between 
the parties that all other terms in the original contract dated 30 June, 
1926, by and between the parties, excepting those above mentioned, shall 
remain the same in full force and effect until the termination of said 
agreement.” 

The contract was terminated on 22 August, 1927. Its unexpired 
term, therefore, was a little more than four months. The second cause 
of action is to recover damages for its alleged breach. | 

In the first cause of action, plaintiffs sue for commissions on orders 
sent in and accepted by the defendants during the amicable period of 
the agreement, but which were canceled before they were or could be 
filled; also for commissions on certain shipments made to the Hillcrest 
Silk Mills, with plants in New Jersey and North Carolina, because said 
shipments were made into plaintiffs’ territory, though they had nothing 
to do with securing orders for said shipments, which came through a 
New York agency. 

Plaintiffs concede that commissions under the contract “on all net 
sales” were paid monthly—accompanied by itemized statements—and 
that they never made any claim for commissions on cancellations prior 
to bringing the present suit. There is no contest over commissions for 
sales completed and deliveries actually made. 

The trial court held that the original agreement was ambiguous and 
submitted to the jury the question whether the parties intended thereby 
to contract for commissions on cancellations; and held further, as a 
matter of law, that commissions on cancellations were recoverable under 
the supplemental agreement, from and after its execution, 23 February, 
1927. 

The jury returned the following verdict: 

“1, What commissions, if any, is the plaintiff entitled to recover 
upon orders which the defendants accepted and booked prior to 22 
August, 1927, but upon which deliveries were not made or completed ? 
Answer : $2,800. 

“2. What commissions, if any, is the plaintiff entitled to recover upon 
sales made to the Hillcrest Silk Mills prior to 22 August, 19277 
Answer: $5,606.04. 

“3. Did the defendant Industrial Fibre Company breach its contract 
with the plaintiff as alleged in the complaint? Answer: Yes. 
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“4. If so, what damages, if any, is the plaintiff entitled to recover of 
the defendant by reason of such breach? Answer: $14,000.” 

On the coming in of the verdict, the plaintiffs tendered judgment, 
including therein interest on the amounts awarded. No interest was 
allowed on the sums awarded by the jury prior to the rendition of the 
judgment, from which ruling the plaintiffs appeal. 

Judgment on the verdict for plaintiffs, from which the defendants 
appeal, assigning numerous errors. | 


Cansler & Cansler and John M. Robinson for plaintiffs. 
MacLean & Rodman, Beckerman & Felsman and P. C. Whitlock for 
defendants. 


Sracy, C. J., after stating the case: It was error to submit the 
original contract to the jury to ascertain the intention of the parties, and 
to hold that the supplemental agreement, from and after its execution, 
23 February, 1927, covered commissions on cancellations. Mining Co. 
v. Smelting Co., 122 N. C., 542, 29 S. E., 940. The parties themselves, 
during the peaceful life of the contract, construed it ctherwise and so 
applied it in the practical operation of their business. 

The general rule is, that where, from the language employed in a 
contract, a question of doubtful meaning arises, and it appears that the 
parties themselves have interpreted their contract, practically or other- 
wise, the courts will ordinarily follow such interpretation, for it is to 
be presumed that the parties to a contract know best what was meant by 
its terms, and are least liable to be mistaken as to its purpose and 
intent. S. v. Bank, 193 N. C., 524, 187 S. E., 5938; Wearn v. Ff. £&., 
191 N. C., 575, 132 S. E., 576; Lewis v. Nunn, 180 N. C., 159, 104 
S. E., 470; Guy v. Bullard, 178 N. C., 228, 100 S. E., 328; Plumbing 
Co, v. Hall, 136 N. C., 5380, 48 8. E., 810; 2 Williston on Contracts, 
sec. 623; 18 C. J., 546. “Parties are far less liable to have been mis- 
taken as to the meaning of their contract during the period while har- 
monious and practical construction reflects that intention, than they 
are when subsequent differences have impelled them to resort to law, 
and one of them then seeks a construction at variance with the prac- 
tical construction they have placed upon it of what was intended by 
its provisions.” 6 R. C. L., 853. 

It is often said that “the construction of a contract, when in writing 
or agreed upon, is a matter of law for the courts.” Barkley v. Realty 
Co., 170 N. C., 481, 87 8. E., 219. This is true, and in “those written 
contracts which are sufficiently ambiguous or complex to require con- 
struction, the general rule is that the intention of the parties is the 
polar star. . . . If the words employed are capable of more than 
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one meaning, the meaning to be given is that which it is apparent the 
parties intended them to have.” King v. Davis, 190 N.-C., 737, 130 
S. E., 707. Frequently, this intention can best be gathered from the 
practical construction of the contract which the parties themselves have 
adopted and observed during the period of harmonious operation. 
Mitchell v. Heckstall, 194 N. C., 269, 139 S. E., 438. 

Speaking to the subject in Manhattan Life Ins. Co. v. Wright, 126 
Fed., 82, Sanbern, Circuit Judge, delivering the opinion of the ‘Court, 
says:'“The practical interpretation given to their contracts by the 
parties to them while they are engaged in their performance, and before 
any controversy has arisen concerning them, is one of the best indica- 
tions of their true intent, and courts that adopt and enforce such con- 
struction are not likely to commit serious error,” citing a number of 
authorities for the position. 

To like effect is the holding in Hull Cb. v. Westerfield, 107 Neb., 705, 
186 N. W., 992, 29 A. L. R., 105 (as expressed in the fourth headnote) : 
“The interpretation or construction given contracts by the parties to 
them, while engaged in their performance before any controversy has 
arisen, is one of the best indications of their true intent and meaning, 
and the courts should ordinarily enforce such construction.” See, also, 
Hammett Oil Co. v. Gypsy Oil Co., 95 Okla., 235, 218 Pac., 501, 34 
A. L. R., 275. 

The reason for following the practical interpretation of the parties 
is stated by Wr. Justice Nelson in Chicago v. Sheldon, 9 Wall., 50, as 
follows: “In cases where the language used by the parties to the con- 
tract is indefinite or ambiguous -and, hence, of doubtful construction, 
the practical interpretation by the parties themselves is entitled to 
great, if not controlling, influence. The interest of each, generally, 
leads him to a construction most favorable to himself, and when the 
difference has become serious, and beyond amicable adjustment, it can 
be settled only -by the arbitrament of the law. But, in an execu- 
tory contract, and where its execution necessarily involves a practical 
construction, if the minds of both parties concur, there can be no-great 
danger in the adoption of 1t by the court as the true one.” Quoted with 
approval in Topliff v. Topliff, 122 U.S8., 121. 

Finally, we may safely say that in the construction of contracts, 
which presents some of the most difficult problems known to the law, no 
court can go far wrong by adopting the ante litem motam practical 
interpretation of the parties, for they are presumed to know best what 
was meant by the terms used in thelr engagements. Anson on Con- 
tract, p. 436. 

Nor is the practical construction placed upon the contract by the par- 
ties in the instant case at variance with the terms of the instrument 
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itself. It is provided in the original agreement that commissions will 
be paid “on all net sales accepted by the Industrial Fibre Company,” 
which provision is expressly brought forward and made a part of the 
supplemental agreement. The dual purpose of this supplemental agree- 
ment was to reduce the plaintiffs’ territory and to substitute “a new 
rate of commission,” but the basis of the rate, 7. ¢., “‘on all net sales,” 
was left unchanged. The parties understood, and so interpreted their 
agreement to mean, that commissions would be paid on all “net sales,” 
that is, sales completed by deliveries and made on orders accepted by 
the defendants for the territory mentioned in the contract. The term 
“net sales,” then, as intended by the parties, according to their own con- 
struction of the contract, was used in the sense of sales completed by 
deliveries out of orders accepted by the defendants for the territory in 
question. This interpretation not only accords with the understanding 
of the parties, but it also fits in with the ordinary meaning of the 
Janguage employed, when viewed in the light of what the parties were 
undertaking to accomplish by their agreement. 

‘The terms “accepted by the Industrial Fibre Company,” used in the 
original agreement, and “orders which we accept,’ employed in the 
supplemental agreement, were intended to protect the defendants from 
excessive orders, and to authorize a proportional allotment of “sales and 
deliveries” to the different territories and different agents according to 
the ability of the defendants, with their limited capacity output. to fill 
said orders. This is the meaning which the parties themselves placed 
upon the terms of the contract. 

The Jaw is, that “an agreement ought to receive that construction 
which will best effectuate the intention of the parties to be collected 
from the whole of the agreement,” and that “greater regard is to be had 
to the clear intention of the parties than to any particular words which 
they may have used in the expression of their intent.” Anson on Con- 
tract, p. 425; Wigmore on Evidence, sec. 2460; Porter v. Construction 
Co., 195 N.-C., 328, 142 S. E., 27. “A word is not a erystal, trans- 
parent and unchanged; it-is the skin of a living thought and may vary 
greatly in color and content according to the circumstances and the 
time in which it is used,” says Mr. Justece Holmes in Towne v. Hisner, 
245 U.S., 418. General or particular meaning-content, therefore, may 
be imputed to words and phrases according to the circumstances of 
their use and the objects sought to be accomplished by the parties. This 
is not at variance with the rule that the written word abides, and that 
the terms of a contract put in writing may not be varied or contradicted 
by parol, but is entirely consonant therewith. The one belongs to the 
field-of evidence, the other to the construction of contracts. Spragins v. 
White, 108 N. C., 449, 138 S. E., 171. 
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The court’s erroneous construction of the contract necessarily affected 
the measure of damages for its breach, hence a new trial must be awarded 
on the second cause of action as well as on the first. 

This disposition of the defendants’ appeal renders the question of 
interest, presented by plaintiffs’ appeal, and the hability of the de- 
fendants for commissions on sales made to Hillcrest Silk Mills, unneces- 
sary to be decided on the present record. 

New trial. 





VIRGINIA-CAROLINA CHEMICAL CORPORATION v. MARGARET 
STUART ann J. H. STUART. 


(Filed 25 March, 1931.) 


Homestead A d—Where homestead is laid off in equity of redemption 
the mortgage debt should not be considered in ascertaining its value. 


A homestead exemption may be laid off in an equity of redemption, but 
when so done it is subject to the lien of the mortgage registered prior to 
the docketing of the judgment under which the execution is issued, and 
the mortgage debt should not be taken into consideration in appraising 
the value of the land for the homestead right. 


ApprEAL by plaintiff from Moore, Special Judge, at Second February 
Term, 1931, of Waxe. Reversed. 

By consent of the parties, a jury trial was waived and the court 
below found the facts and rendered judgment: 

“1. That on 21 October, 1929, judgment was rendered in the above- 
entitled cause in favor of the plaintiff and against the defendants in 
the sum of $500, with interest thereon from said date until paid, at the 
rate of six per cent per annum; that said judgment is docketed in 
Judgment Docket No. 33, at page 233, of the office of the clerk of the 
Superior Court. 

2. That at the time of Rendition and the docketing of said Judgment 
the defendant, Margaret Stuart, was the owner and was possessed of a 
life estate in 71.37 acres of leat located and being in Middle Creek 
Township, Wake County, North Carolina; that the defendant, J. H. 
Stuart, was the owner and possessed of a life estate 1n 66.69 acres of 
land located in said county and state. 

3. That on 5 April, 1927, the defendant, Margaret Stuart, joined in 
a deed of trust along with the remainderman, embracing the said 71.37 
acres of land, wherein and whereby the North Carolina Joint Stock 
Land Bank was beneficiary, securing the said bank for a loan in the 
sum of $2,000 on the amortization plan, which deed of trust was filed 
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and duly recorded prior to the time of the rendition and docketing of 
plaintifi’s judgment above set forth. 

4, That on 9 April, 1927, the defendant, J. H. Stuart, joined in a 
deed of trust along with the remainderman, embracing the said 66.69 
acres of land, wherein and whereby the North Carolina Joint Stock 
Land Bank was beneficiary, securing the bank for a loan in the sum 
of $1,500 on the amortization plan, which deed of trust was filed and 
duly recorded prior to the time of rendition and docketing of the 
plaintiff’s judgment above set forth. 

5. That on 6 November, 1930, at the instance of the plaintiff, the 
clerk of the Superior Court of Wake County, issued an execution in 
the above-entitled cause directed to the sheriff of Wake County, North 
Carolina, and that under and by virtue of the said execution the said 
sheriff sammoned three discreet persons qualified to act as jurors, as 
appraisers, and after being sworn by him, there being no personal 
property found belonging to the defendant, Margaret Stuart, proceeded 
to allot and assign to her a homestead in the said 71.387 acres of land, 
which homestead included the main dwelling, tobacco pack barn, 
garage, smoke-house, and cow shed, including four acres of land upon 
which the same was situate. That the said appraisers did not take into 
consideration in allotting and assigning to said defendant her home- 
stead the outstanding mortgage mentioned above on said premises, but 
assessed the value of said buildings and land included therein at the 
sum of $1,000, burdened with the said mortgage. That it is agreed 
by plaintiff and defendants that the said homestead allotted and 
assigned to defendant, Margaret Stuart, affected by and burdened with 
said mortgage is worth the sum of $1,000. That the said homestead 
was allotted and assigned, as aforesaid, on 11 November, 1930. 

6. That pursuant to said execution and under and by virtue of the 
authority contained therein, the sheriff of Wake County did on 12 
October, 1930, summons three discreet persons qualified to act as jurors, 
as appraisers, and after being duly sworn by him, proceeded to lay off 
and assign to the defendant, J. H. Stuart, his personal property ex- 
emption, and there being no excess, they allotted and assigned to the 
said J. H. Stuart a homestead in the 66.69 acres of land mentioned 
above, which homestead included 6.2 acres of land, embracing his 
dwelling-house and other outhouses which they valued at $1,000, the 
same being affected by and burdened with the mortgage mentioned above. 
That they did not take into consideration the said mortgage debt in the 
allotment of the said homestead. The court finds that the said home- 
stead as allotted is not worth $1,000, whether affected by or burdened 
with said mortgage debt. 

7. That the commissioners, in making the allotment of the homestead 
of the defendant, Margaret Stuart, and the defendant, J. H. Stuart, 
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did not take into consideration the encumbrances on said Jands, nor the 
fact that each of said defendants were life tenants only in arriving at 
the value of the said two homesteads, but they allotted the said home- 
steads as though the said lands were unencumbered and said defendants 
were seized in fee thereof; that each of the defendants in apt time filed 
exceptions to the returns. 

Upon the foregoing findings of facts the court is of the opinion, and 
so holds as.a matter of law: 

First. That the homestead of the defendant, Margaret Stuart, should 
be allotted and assigned to her in said 71.37 acres of land, in which she 
has a life estate, in the sum of $1,000, over and above the encumbrance, 
to wit, $2,000, to the North Carolina Joint Stock Land Bank. 

Second. That the homestead of the defendant, J. H. Stuart, should 
be allotted and assigned to him in the 66.69 acres of land, in which he 
has a life estate in the value of $1,000, over and above the mortgage 
encumbrance, to wit, $1,500, to the North Carolina Joint. Stock Land 
Bank. 

It is thereupon ordered, decreed and adjudged that the returns of the 
sheriff of Wake County filed in this matter and the appraisers or jurors 
selected and summoned by him to lay off and assign the homestead of 
the defendant, Margaret Stuart and J. H. Stuart, be and the same. is 
hereby set aside, and it is further ordered, decreed and adjudged that 
A. L. Jackson, E. L. Keith and Mayton Smith be, and they are, hereby. 
appointed commissioners, the same being found by the court to be dis- 
creet. persons qualified to act as jurors, who shall after being duly sum- 
_ moned and sworn by the sheriff of Wake County meet upon the premises 
of the defendant, Margaret Stuart, and allot and assign to her a home- 
stead in the 71.37 acres of land in which she has a life estate, at the 
value of $1,000, over and above the $2,000. outstanding mortgage in 
favor of the North Carolina Joint Stock Land Bank, the homestead to. 
include the dwelling of said defendant. And it is further ordered that 
the said commissioners will allot and assign to the defendant, J. H. 
Stuart, a homestead in said 66.69 acres of land in which. he has a life 
estate, at the value of $1,000; over and above the $1,500 outstanding 
mortgage in favor of the North Carolina Joint Stock Land Bank, the 
said homestead to include the dwelling of the said defendant, and of 
their proceedings report to the next term of this court.” 


Dupree & Strickland for plaintiff. 
R. B. Lewis for defendants. 


Crarxson, J. The only question involved on this appeal: In enforc- 
ing a judgment hen should prior recorded mortgages and other encum- 
brances. be taken into consideration in arriving at the value of a home- 
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stead, or should the homestead be allotted subject to and burdened with 
prior encumbrances as though they did not exist? We think the home- 
stead should be allotted subject to and burdened with prior encumbrances 
as though they did not exist. This has been long the practice and 
procedure in this jurisdiction. 

In Cheatham v. Jones, 68 N. C., 153, the headnote is as follows: “A 
debtor is entitled to a homestead in an equity of redemption, subject 
to the mortgage debts.” 

Pearson, C. J., at p. 155, speaking to the subject: “The question pre- 
sented by the case is this: Has a mortgagor in possession a right to a 
homestead, as against all other creditors, save the creditors secured by 
the mortgage? We concur in the opinion of his Honor, that the home- 
stead is exempt from sale under execution, and that the mortgagor, 
although he holds. subject to the mortgage debt, holds his homestead 
paramount to the other creditors. A mortgage is a mere encumbrance 
upon a man’s land, given as a security for the debts. therein set out; 
and: if he can discharge the encumbrance by the sale of the lands out- 
side of his homestead, or in any other way, creditors who are not. 
secured by the mortgage, have no ground upon which to deprive him 
of the homestead secured by the Constitution. We are of opinion that 
a debtor is entitled to a homestead in an ‘equity of redemption,’ subject 
to. the mortgage debts, just as a purchaser in possession is entitled to a 
homestead, subject to the payment of the purchase money.” Cheek v. 
Walden, 195 N. C.,.752; Farris v. Hendricks, 196.N. ©., 439. 

In MeIntosh N. C. Practice and Procedure, part sec. 764, at p. 885, 
we find: “The debtor may also have a homestead in an equitable in-. 
terest in land. When the land is subject to. mortgage, the legal title is 
in the mortgagee, as between him and the mortgagor, but as to others the 
mortgagor is considered: the owner, and he may have a homestead in 
the equity of redemption. (Citing the Cheatham case, supra). It 1s 
taken, however, subject to the mortgage lien, and it is obtained by allot- 
ting from all the land a part to the value of $1,000, and requiring the 
part outside of the homestead to be applied first to the hen before 
resorting to. the homestead, instead of attempting to lay off enough land 
to make the equity of redemption worth $1,000,” citing Burton v. 
Sprers 31 Ne Cg BT, 

Under the above authorities we think the judgment of the court 
below should be 

Reversed. 
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ATLANTIC COAST LINE RAILROAD COMPANY y. LENOIR 
COUNTY ET AL. 


(Filed 25 March, 1931.) 


1. Counties B b-——-County commissioners may correct error in minutes 
as to rate of taxation for general county purposes. 

An erroneous entry in the minutes of the board of county commissioners 
as to the amount assessed on the one hundred dollars valuation of prop- 
erty is subject to correction by the board so as to make the record speak 
the truth and show it was not in violation of constitutional limitations. 


2. Same—Evidence of error in recording minutes and subsequent cor- 
rection held sufficient, proceedings of board being proper evidence 
thereof. 

The entries of record of the board of county commissioners relating to 
a correction of an erroneous entry to make it speak the truth, showing 
its proceedings of several sessions in that respect, is the best evidence 
thereof, and where matters are submitted to the judge to find the facts, 
and the proceedings are sufficient, his finding upholding the validity of 
the correction is conclusive. 

3. Taxation A b—Legislative authority to levy special taxes may be given 
by special or general act. 

The legislative authority necessary to the validity of an assessment of 
taxes by a county for a special purpose in excess of the constitutional 
limit for general county purposes may be conferred by special or general 
act, Article V, section 6, and held: authority is conferred by C. S., 1297- 
81%, upon county commissioners to levy a tax for the special purpose of 
maintaining a home for aged and infirm and other similar institutions, 
and by C. 8., 7075, for the special purpose of preserving the public health, 
but no authority is given to levy a special tax for the purpose of raising 
reyenue for the maintenance of the county court and public welfare de- 
partments, 


ApprEAL by plaintiff from Lyon, Emergency Judge, at November 
Term, 1930, of Leworr. 

This is an action to recover of the defendants the sum of $480.48, 
with interest from 9 January, 1929, as taxes illegally assessed against 
the plaintiff (a taxpayer of Lenoir County) and paid under protest. 
P. L. 1927, ch. 80, sec. 464, N. C. Code, 1927, sec. 7880 (189). 

On 6 August, 1928, the board of commissioners of Lenoir County 
levied a tax of fifteen cents on property valued at $100 as general county 
taxes for ordinary county purposes, seven cents for the county home, 
county aid, health and poor relief, and one cent for the county court 
and public welfare. 

The minutes of the board were recorded as showing a levy of twenty- 
three cents for general county purposes and for health, county court, 
public welfare and other general items. 
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On the first Monday in September, 1929, the board of commissioners 
amended and corrected the error in the minutes “so as to speak the 
truth and show the levy actually made when the board met on 6 August, 
1928.” The county auditor filed a summary of the budget on 6 August, 
1929, showing the amounts necessary to be raised from the taxes of 
1928 to cover the items therein named, the assessed valuation of all 
property in the county for 1928 being $27,761,000. 

A levy of five cents was necessary for the support of the county home, 
the farm, county aid, and relief of the poor. The board attempted to 
levy a special tax of one cent for the county court and the public wel- 
fare department. 

The foregoing facts were found by the court, trial by jury having 
been waived, and were set out in the judgment. 

Upon these facts it was adjudged that the special levy of five cents 
made by the county of Lenoir for the year 1928 was duly, properly and 
lawfully made for the special purpose of raising sufficient funds to take 
care of the county home and farm, county aid and poor relief; that it 
was made with the special approval of the General Assembly; that the 
county of Lenoir had the full right and power to collect taxes from the 
plaintiff in accordance therewith, and that the plaintiff herein is not 
entitled to recover of the defendant the tax paid by it on account 
thereof, and sued on in this action; also that the special levy of two 
cents was duly, properly and lawfully made for the special purpose of 
raising sufficient funds for the preservation of the public health of 
Lenoir County; that it was made with the special approval of the 
General Assembly; that the county of Lenoir had the full right and 
power to collect taxes from the plaintiff; and that the plaintiff is not 
entitled to recover of the defendant the tax paid by it on account 
thereof and sued on in this action; also that the attempted levy of one 
cent to raise sufficient funds to conduct the county court and public 
welfare departments was made without any special approval of the 
General Assembly; that the said county of Lenoir had no right to levy 
the same, and that the plaintiff is therefore entitled to be reimbursed 
by said county out of the taxes paid by it the sum of $60.06, being the 
amount paid by the plaintiff on account of said one cent levy, together 
with interest thereon from 9 January, 1929, until paid. 

The plaintiff excepted and appealed. 


Rouse & Rouse for plaintiff. 
Wallace & White for defendants. 


Apams, J. The minutes entered of record at a meeting of the board 
of commissioners on 6 August, 1928, recited the levy of a tax of twenty- 
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three cents on property valued at one hundred dollars. The plaintiff 
contends that this levy is in conflict with the constitutional provision 
that the total of the State and county tax on property shall not exceed 
fifteen cents except when the county property tax is levied for a special 
purpose and with the special approval of the General Assembly. Con- 
stitution, Art. V, sec. 6. The defendants say that a county tax of only 
fifteen cents was levied, the remainder of the twenty-three cents being 
for special purposes and with special legislative approval, and that the 
entry on the minutes of the board was an-error of the draftsman which 
was corrected ata subsequent meeting of the board. 

We have held that while a board of county commissioners cannot 
with retroactive effect change a tax which it has purposely imposed in 
the way the law prescribes, it may correct an erroneous entry upon the 
minutes.so that the record shall, in the language of the law, “‘speak the 
truth” eoncerning the tax. R. RF. v. Reid, 187 N.'C., 320; Rk. R. v. 
Forbes, 188 N. C., 151; #. BR. vr. Cherokee County, 195 N. C., 756. 
We are not aware of any satisfactory reason why the principle should 
not apply in the present case. The board did not undertake to levy 
another tax, but in effect to explain the marginal entry of “15 cents 
general, 8 cents special.” 

Whether the minutes of 6 August, 1928, had been erroneously re- 
corded and whether they had been subsequently corrected were matters 
for the court to determine, a trial by jury having been waived. It is 
admitted by the appellant that the court’s finding of facts, under such 
circumstances, is ordinarily as conclusive as the verdict of a jury; but it 
is insisted that the finding is not supported by the evidence. In our 
opinion the evidence is sufficient to sustain the facts as found by the 
presiding judge. The proceedings of the several sessions. which are a 
part of the pleadings, may be regarded not only.as proper evidence, but 
as the best evidence of the matters to which they relate. 

‘The plaintiff contends that the levy of five cents for the support of 
the county home and for “county aid and poor relief,” and of two cents 
for the preservation of the public health in the county was not imposed 
for a special purpose and with the special approval of the General 
Assembly. 

It will be observed that the special approval of the Legislature may 
be expressed by a special or a general act. Constitution, Art. V, sec. 6. 
At the session of 1923 a statute was enacted which authorizes the 
boards of commissioners of the various counties to levy a tax not to 
exceed five cents for the purpose cf maintaining county homes for the 
aged and infirm and other similar institutions. C. S., 1297-814. This 
is a special purpose within the contemplation of the constitutional pro- 
vision, and we construe the words “county aid and poor relief” to be 
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within the scope of the special purpose which is indicated in the statute. 

The tax of two cents purports to have been levied under section 7075 
of the Consolidated Statutes, which authorizes the board of county com- 
missioners of each county to levy a special tax, to be expended under 
the direction of a committee, for the preservation of the public health. 

This, in the language of the statute, is a special tax. It is to be levied 
for a special purpose with the special approval of the General Assembly. 
The appellant cites Armstrong v. Board of Commissioners, 185 N.C, 
405, in support of its position, but that case dealt primarily with 
Article II, section 29, of the Constitution, and recognized the validity 
of C. 8., 7075, and the conferred authority to levy the tax therein pro- 
vided for the protection and conservation of the public health. Judg- 
ment 


Affirmed, 


J. L. MOREHEAD vy. R. W. MONTAGUE, ADMINISTRATOR, ET AL. 
(Filed 25 March, 1931.) 


I. Deeds and Conveyances C c-——Deed to A. during her lifetime and at. her 
death to the heirs of her body begotten by T. conveys fee to A. 

A deed to lands by a husband to his wife during her lifetime and at her 
death: to the heirs of her body begotten by him, and: in the event no heirs 
are born to them the land to revert to the grantor: Held, vpon the birth 
of. a child to them the limitation over is defeated, and. the estate vests. in 
the wife in: fee tail special, which is converted into a fee simple by C. &., 
1734. 

2. Same—Rule in Shelley’s case applies where lands are conveyed: to A. 
and the heirs. of her body begotten. by her husband T.. 

Were a husband conveys his lands to his wife fer life and to her bodily 
heirs begotten by him, the estate conveyed is. an estate tail special. under 
the rule in Shelley's case, converted into a: fee simple absclute by our 
statute. C. 8., 1754. 


AppreaL by plaintiff from Moore, Special Judge, at February Term, 
1931, of Wake. Affirmed. 

The plaintiff brought suit to recover of the defendant Montague, as 
administrator of E. R. Gulley, deceased, the sum of $1,500 for the 
alleged wrongtul cutting and removal: of timber from land claimed: by 
the plaintiff. The parties agreed upon. the facts which are substantially 
as follows: J. K. Todd was the owner in fee of a tract of land in 
Johnston. County.. On 17 December, 1897, he executed a deed purport- 
ing to convey the land to Della Todd, his wife, “during her lifetime, and 
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at her death to the heirs of her body begotten by J. K. Todd.” The 
deed contained these additional provisions: “In the event no heirs are 
born to them, then the land is to revert to J. K. Todd, his heirs, at the 
death of Della Todd.” The habendum follows: “To have and to hold, 
the aforesaid tract or parcel of land and all the privileges and appurte- 
nances thereto belonging to the said Della Todd during her natural life- 
time at her death to the heirs of her body begotten by J. K. Todd in the 
event that no heirs are born to them then the land is to revert to J. K. 
Todd and his heirs at the death of Della Todd to their only use and 
behoof forever.” 

J. K. Todd and Della Todd had a son, Jack Marlan Todd, who was 
born 20 October, 1898. In 1914 the husband and wife were divorced 
a vinculo. 

On 25 November, 1903, J. K. Todd and his wife executed a deed 
purporting to convey the land in fee simple to E. R. Gulley. The deed 
was recorded and Gulley held possession of the property from the date 
of his deed to 22 April, 1929. On 26 August, 1922, Jack Marlan Todd 
executed a deed, which was duly recorded, purporting to convey the 
land in fee to J. L. Morehead, the plaintiff. E. R. Gulley and his wite 
executed to trustees a deed of trust dated 13 February, 1928, which was 
duly registered, to secure the payment of a note in the sum of $4,000, due 
the Bank of Wendell. On 22 April, 1929, E. R. Gulley and his wife 
transferred the land in controversy and other property to trustees by a 
deed which also is registered. E. R. Gulley died 15 May, 1929, and 
the defendant Mou.tague is his administrator. 

During the lifetime of the said E. R. Gulley he contracted to sell and 
did sell to Guy C. Lee, a number of logs and standing timber trees on 
the aforesaid lands, at an agreed price of $6.00 per thousand feet for 
the logs and $5.00 per thousand feet for the standing timber trees, and 
thereafter, before the purchase price for said logs and timber trees had 
been paid, E. R. Gulley died, and thereupon, commissioners were ap- 
pointed in the case of Bank of Wendell v. H. BR. Gulley, with which 
case this action was later consolidated, and the commissioners collected 
from Guy C. Lee the full amount of the value of all logs and timber 
trees which had been cut and removed from said lands, which amount 
the commissioners paid to J. W. Bunn, attorney for the Bank of 
Wendell, pursuant to directions in a former judgment of the court in 
said action. 

The plaintiff brought suit to recover the value of the timber. 

It was adjudged upon the facts agreed that J. K. Todd and his wife 
conveyed to E. R. Gulley a title in fee and that the plaintiff is not en- 
titled to the relief prayed. The plaintiff excepted and appealed. 
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J. L. Morehead and W. H. Murdock for plaintcff. 
Bunn & Arendell, James D. Parker, Winfield H. Lyon and Phillip 
Whitley for defendants. 


Apams, J. Our disposition of the present appeal is dependent upon 
the interpretation of the deed executed by J. K. Todd on 17 December, 
1897. If his deed conveyed to Della Todd, his wife, a title in fee, the 
deed which he and his wife executed and delivered to E. R. Gulley on 
25 November, 1903, likewise conveyed the fee, and not merely an estate 
for her life. 

A conveyance of land “to Della Todd during her lifetime and at her 
death to the heirs of her body,” without additional words, would trans- 
fer the fee. Foley v. Ivey, 193 N. C., 453; Tyson v. Sinclar, 188 N. C., 
23; Leathers v. Gray, 101 N. C., 162. What is the effect of the qualify- 
ing words, “‘begotten by J. K. Todd”? 

In Thompson v. Crump, 1388 N. C., 32, this Court held that a devise 
of land “to my son James for and during his life, and after his death 
to his lawful heirs, born of his wife,” was not within the rule in Shel- 
ley’s case, the words “born of his wife” qualifying the explaining phrase 
“his lawful heirs,” so as to confine the remainder to the children of his 
wife and to prevent the operation of the rule. The decision followed 
Dawson v. Quinnerly, 118 N. C., 188. But in Sessoms v. Sessoms, 144 
N. C., 121, the Court disapproved the ruling in these cases and in 
Bird v. Gilliam, 121 N. C., 326, and held that the first devisee takes an 
estate in fee simple if the terms of the devise carry the entire estate in 
fee tail, whether general or special. So it has been held that a deed 
conveying land to a married woman and her heirs “by her present hus- 
band” vests an estate in fee. Jones v. Ragsdale, 141 N. C., 200; Paul 
v. Paul, 199 N. C., 522. Under the former law the estate would have 
been a fee tail special, but our statute provides that every person seized 
of an estate tail shall be deemed to be seized thereof in fee simple. 
C. §., 1734. The rule in question applies where there is a gift to a 
husband with remainder to the heirs of his body by his present wife, or 
to a wife with remainder to the heirs of her body by her present hus- 
band. In the first instance the heirs are to be ascertained upon the 
death of the husband; in the latter upon the death of the wife. I Tif- 
fany on Real Property, 532, sec. 148. It will be noted that the limita- 
tlon over was defeated and the estate became absolute upon the birth 
of the son, Jack Marlan Todd. fadford v. Rose, 178 N. C., 288. 
Judgment 

Affirmed. 
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STATE OF NORTH CAROLINA on THE RELATION of ALLEN J. MAXWELL, 
COMMISSIONER OF REVENUE, V. CHEMICAL CONSTRUCTION COM- 
PANY. 

(Filed 25 March, 19381.) 


Taxation A i—State may not tax United States patent nor income de- 
rived therefrom. 
A State may not directly tax a patent right issued by the United 
States government, nor may it indirectly tax such patent right by taxing 
the income derived from royalties therefrom. 


AppEaL by relator from Jfoore, Special Judge, at January Term, 
1931, of Wake. Affirmed. 

‘This 1s a proceeding instituted by the relator, Commissioner of Reve- 
nue of the State of North Carolina, as authorized by statute (section 
335, chapter 845, Public Laws of N. C., 1929), for the assessment of the 
income of the respondent, a corporation organized under the laws of 
this State, for the year 1929, for the purposes of taxation. Section 310, 
chapter 345, Public Laws of N. C., 1929. 

‘The income of respondent for the year 1929 was assessed at the sum 
of $134,341.96. This income was derived from royalties received dur- 
ing said year by the respondent, as owner by assignment of certain 
patents issued by the Commissioner of Patents of the United States, 
under and pursuant to an act of Congress, enacted under the provisions 
of clause 8, section 8 of Article I of the Constitution of the United 
States, 35 U. 8. C. A., 36. A tax authorized by statute (section 311, 
chapter 345, Public Laws of N. C., 1929), amounting to $6,907.76, was 
levied by the relator on said income. 

Upon notice of the assessment of said income, and of the levy of said 
‘tax, respondent filed exceptions to the findings both of fact and of law, 
on which said assessment was made and on which said tax was levied. 
These exceptions were overruled. The respondent thereupon paid the 
tax levied, under protest, and appealed from the ruling of the relator 
on its exceptions to the Superior Court of Wake County, in accordance 
with the provisions of section 341, chapter 345, Public Laws of N. C., 
1929. 

The appeal was heard in the Superior Court on facts agreed, as 
appears by a stipulation filed in said court. On the facts agreed, the 
court was of opinion that the tax levied by the relator, and paid by 
the respondent, is illegal, for that the income of respondent derived from 
royalties on patents issued by the Commissioner of Patents of the 
United States, pursuant to the act of Congress, is not subject to taxa- 
tion by the State of North Carolina. 
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From judgment in accordance with the opinion of the court, that the 
respondent recover of the State of North Carolina the amount paid as 
a tax on its income as assessed by the relator, together with the costs of 
this proceeding, the relator appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorneys-General Nash 
and Siler for the relator. 
Brooks, Parker, Smath & Wharton for respondent. 


Conwor,’J. The sole question presented by this appeal.is whether a 
tax levied under the authority of a statute of North Carolina, on income 
derived from royalties reeéived by a corporation organized under the 
laws of this State, for the use of patents issued by the Commissioner 
of Patents of the United States, and owned by the corporation, is valid. 

This identical question was presented to the Supreme Judicial Court 
of Massachusetts for decision in Rockwood v. Commissioner of Corpora- 
tions and Taxation, reported in 257 Mass., 572, 154 N. E., 182, 55 
A. L. R., 928. In that case it was held that a State cannot tax royal- 
ties for the use of a patent issued by the Commissioner of Patents of 
the United States under the authority of an act of Congress. The 
Congress of the United States is expressly empowered “to promote the 
progress of science and useful arts, by securing for lmited times to 
authors and inventors the exclusive right to thelr respective writings 
and discoveries.” Section 8, Article I, Const. of U. S. In the opinion 
in the cited case it is said: “A patent right itself is not taxable by a 
State. Letters patent issued by the United States give to the patentee a 
right of monopoly in the invention, and with this right the State cannot 
interfere.’ The patent is the instrumentality by which the United 
States confers upon the patentee, his heirs and assigns the right to the 
exclusive use of his invention or discovery, for a limited time. “As a 
State cannot tax the patent, it cannot tax the royalties received from 
its use. What the State cannot do directly, it cannot accomplish in an 
indirect way.” 

‘The judgment in the above-cited case was reviewed by the Supreme 
Court of the United States in Long, Comr. of Corporations and Taxa- 
tion v. Rockwood, 277 U. S., 145, 72 L. Ed., 824. The judgment was 
affirmed. In the opinion of the Court, delivered by Mr. Justice Mehey- 
nolds, it is said: “These causes present the question whether the State of 
Massachusetts may tax, as income, royalties received by one of her citi- 
zeus for the use of patents issued to him by the United States? The 
Supreme Judicial Court of that State held such an imposition would 
amount to a tax upon the patent right itself, and was prohibited by the 
Federal Constitution. We agree with this conclusion.” 
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Many authoritative decisions are cited in support of the decision in 
that case. We regard this decision as authoritative and conclusive upon 
us, It seems to have been so regarded by the Supreme Court of Ten- 
nessee in Quick-Safe Mfg. Corp. v. Graham, Comptroller, decided on 
30 June, 1930, and reported in 29 S. W. (2d), 253. 

We do not think that the decision in Long v. Rockwood is affected 
as an authority on the question presented in the instant case, as sug- 
gested by the Attorney-General in his brief filed in this Court as counsel 
for the relator, by the decision in Educational Films Corporation v. 
Ward, decided on 12 January, 1931, and reported in 75 L. Ed., at page 
223. In that case a tax levied under a statute of the State of New 
York on complainant for the privilege of exercising its corporate fran- 
chise in said State, was upheld, although the amount of the tax was 
determined by the income of the complainant derived from royalties for 
the use of patents owned by complainant. The decision of the question 
there presented was not controlled by the decision in Long v. Rockwood. 
The distinction is made in the opinion of the Court delivered by Mr. 
Justice Stone. The judgment in the instant case is 

Affirmed. 





D. M. HILL anp JOHN F. BRUTON, Truster, v. THE STAR INSURANCE 
COMPANY OF AMERICA: MERCURY INSURANCE COMPANY OF 
ST. PAUL, MINN.; 2TNA INSURANCE COMPANY OF HARTFORD, 
CONN. 

(Filed 25 March, 1931.) 


1. Arbitration and Award E d—Where award is void for fraud parol 
evidence as to amount of damage is admissible. 


Where a policy of fire insurance contains an agreement to arbitrate the 
amount of loss thereunder in case of disagreement between the insurer 
and insured, each to select a disinterested person and the two thus 
selected to select a third to act in case they did not agree, and the 
evidence is sufficient to go to the jury on the question that the award 
was conditionally signed and there was evidence of fraud vitiating 
this feature of the policy, parol evidence as to the amount of the loss 
sustained by fire under the terms of the policy is competent to show 
the loss actually sustained by the insured, not in contradiction of the 
written instrument, for upon the establishment of the fraud the relevant 
portion of the policy is disregarded. 


2. Arbitration and Award E c—Evidence that award was conditional and 
fraudulent held sufficient to be submitted to jury. 

Where an arbitration stipulation in a policy of fire insurance requires 
that in case of loss the insurer and insured should each select a compe- 
tent and disinterested person to act for them, and the persons thus 
selected should select a third to act in case they could not agree, and 


N.C] SPRING TERM, 1931. 503 


HILL v. INSURANCE Co. 


there is evidence that the insurer had selected one of its experienced 
adjusters who induced the arbitrator selected by the insured, inexpe- 
rienced in such matters, to sign an award under the misrepresentation 
that the third arbitrator would have to pass upon the amount of the 
loss, and with this understanding the award was signed, and that the 
award was grossly inadequate: Held, sufficient to be submitted to the 
jury upon the issue of the actionable fraud of the ‘insurer vitiating the 
award. 

8. Arbitration and Award C a—Arbitrators appointed by parties under 
agreement must be disinterested. 


Where a contract of fire insurance provides that in case of loss where 
the insurer and insured cannot agree upon the amount that they should 
appoint a disinterested person, and that the two thus selected should 
appoint a third, the general qualifications of the persons thus selected 
are that they should not be interested, biased, or prejudiced, and eyvi- 
dence that the person appointed by the insurer was frequently emploved 
by the insurer who paid him a fee is not conclusive that such appointee 
is not qualified, but is evidence to go to the jury as to his qualification. 


AppraL by defendant from Cranmer, J., and a jury, at November 
Term, 1930, of Wiztson. No error. 

These are actions brought by plaintiffs against the defendants to re- 
cover on certain insurance policies, in the aggregate of $6,500 on the 
home of plaintiff, D. M. Hill, which was practically destroyed by fire 
on 27 October, 1928. The plaintiff, John EF. Bruton, was trustee to 
secure certain indebtedness on the property and the policies had at- 
tached the New York Standard mortgage clause in his favor as trustee. 
The loss and damage under said policy was payable to him as his 
interest may appear. The policy had attached what is known as a 
75 per cent coinsurance clause. The actions were consolidated and 
plaintiffs’ claim for damage, the minimum, amounted to $5,174. 

Defendants in their answer set up that under the terms of the policy, 
that when no agreement could be arrived at between the parties, as to 
the amount of the loss, an appraisal should be had and the method fixed 
by the policy. The assured selected R. D. Gladding and the defendants 
selected W. B. Barrow, and the two selected as umpire one D. J. Rose. 
That Gladding and Barrow appraised the sound value at $4,500, and 
loss and damage at $2,445.79. That said amount was tendered to plain- 
tiffs on 28 January, 1929, which plaintiffs declined to accept. That 
“said award in writing was signed by each of the appraisers selected 
by the assured and by the company and is binding under the terms of 
the said policy upon the said plaintiff and upon the defendants, and by 
reason thereof and of the matters and things herein set forth, the said 
plaintiffs are estopped to claim that the said loss and damage to the 
property insured, by the said fire occurring on or about 27 October, 
1928, is in excess of $2,445.79.” 
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The plaintiff in reply stated that the terms. of the policy provided: 
“In case the insured and this company shall fail to agree as to the 
amount of loss or damage, it shall, on the written demand of either, 
select a competent and disinterested appraiser.” That W. B. Barrow 
was not a disinterested appraiser, but “the said W. B. Barrow, for a 
long time prior thereto, had been practically a regular appraiser of 
the Southern Adjustment bureau, and in making appraisals, and in 
making this appraisal, the said W. B. Barrow acted as the representa- 
tive of defendant companies, and not as a disinterested appraiser.” This 
was unknown to plaintiff.. “That the said W. B. Barrow, instead of 
considering himself an impartial appraiser, considered himself as the 
direct representative of the defendant companies in making said ap- 
praisal; that he entered: into the said appraisal, not for the purpose of 
ascertaining the true loss and damage, but for the purpose of reducing 
the loss. and damage to the very lowest possible figure, regardless of 
whether or not such lowest possible figure should represent the true 
and correct loss and damage or not. . . . That the said W. B. 
Barrow soon ascertained that R. D. Gladding was inexperienced, and 
took advantage of the inexperience of the said R. D. Gladding, in mak- 
ing said appraisal; that the said R. D. Gladding declined to sign the 
appraisal report until he was assured by the said W. B. Barrow that 
the final estimate of loss and damage would be passed upon by D. J. 
Rose, the umpire selected, and that it was only upon the assurance given 
him by W. B. Barrow that D. J. Rose would pass upon and make the 
final estimate of loss and. damage, that the said R. D. Gladding signed 
the said appraisal agreement. . . . The said W. B. Barrow taking 
advantage of the inexperience of R. D. Gladding, assured him that the 
said D. J. Rose would make the final estimate of the loss. and damage, 
and procured. his signature to the said appraisal agreement by such 
assurance, although the said W. B. Barrow knew at the time of making 
such assurance, that under the strict letter of the appraisal agreement 
the same were false and untrue. . . . That the purported appraisal 
and award signed by the appraisers, R. D. Gladding and: W. B. Barrow, 
constituted a fraud upon the rights of these plaintiffs, and for the fur- 
ther reason that the amount arrived at therein was so grossly and pal- 
pably inadequate and unjust and so out of proportion to the amount 
of actual damages. as. to: be: mequitable and unconscionable. The actual 
amount of the damage was. a minimum. of $5,174, whereas, the figure 
arrived at by the methods employed by the said W. B. Barrow amounted. 
to only $2,445.79, a discrepancy of more than $2,700 between the actual 
and the awarded damages and an amount less.than one-half of the actual 
amount of the damage. These plaintiffs aver that the purported ap- 
praisal arrives at such. an outrageously and palpably inadequate con- 
clusion as to be apparent that it is a fraud upon these plaintiffs.” 
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The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Has there been an appraisal and award as to the amount of dam- 
ages to which plaintiffs are entitled under the insurance policies sued 
on in this action? Answer: Yes. 

2, Was the appraiser, W. B. Barrow, at the time of the alleged ap- 
praisal and award, disinterested? Answer: No. 

3. Was the appraiser, R. D. Gladding, unduly and fraudulently in- 
fluenced and controlled in the interest of the defendants by said W. B. 
Barrow? Answer: Yes. 

4, Was the signature of the appraiser, R. D. Gladding, to the alleged 
appraisal obtained by the fraud and misrepresentation of said W. B. 
Barrow? Answer: Yes. 

5. Was the appraiser, W. B. Barrow, partial to and strongly biased 
and prejudiced in favor of the defendants? Answer: Yes. 

6. What were the damages done by fire to the property of plaintifis 
included in the policies? Answer: $5,172.98 and interest.” 

The court below upon the verdict signed judgment. The defendants 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The material facts and necessary assignments of 
error will be considered in the opinion. 


H. G. Connor, Jr., M. S. Strickland and Finch, Rand & Finch for 
plaanteff. 
W. A. Lucas and Manning & Manning for defendants. 


Crarkson, J. We think the crux of this action is embodied in the 
following exceptions and assignments of error made by defendants: 
“(1) The court erred in admitting in evidence, over the objection of 
the defendants, aptly made, testimony tending to prove the sound value 
and loss and damage to the property otherwise than as shown by said 
appraisal agreement and award made thereunder, for that both parties 
were bound by the award thus made; and the said award determined 
the amount of sound value and the loss or damage; and (2) the refusal 
of the court below, on motion of defendants at the close of the plaintiff’s 
evidence and at the close of all the evidence for judgment as in case 
of nonsuit, and for any further recovery than the judgment tendered 
in the answer.” C.S., 567. 

Under the facts and circumstances of these actions we think the court 
below correctly overruled these exceptions and assignments of error. 
These are actions in effect to set,aside the award for fraud, corruption, 
undue influence and bias. 

In Miller v. Farmers Federation, 192 N. C., at p. 146, we find: 
“Parol testimony cannot be admitted to contradict, add to, or vary a 
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written contract in the absence of fraud, ignorance, mistake or other 
available defense, warranting a rescission or cancellation. This rule 
is intended for the ‘protection of the provident’ and not for the ‘relief 
of the negligent.’ Patton v. Lumber Co., 179 N. C., 108; Watson v. 
Spurrier, 190 N. C., 729.” 

We find also in the authorities that although the contract is in 
writing and signed that conditions and collateral agreements under cer- 
tain circumstances are permitted to be shown. In Herndon v. Ins. 
Co., 110 N. C., at p. 284, it is said: “If the award was signed when it 
was incomplete, because of the false assurance given by one of the ad- 
justers, the others who were present acting in concert with him, will 
not be allowed to claim for their companies that they shall be permitted 
to reap the benefit of the falsehood.” 

In Kelly v. Oliver, 1138 N. C., at p. 444, it is said: “This being so, it 
was competent for the defendant to show that, although he signed the 
instrument, it was not to go into effect, as to him, until the plaintiff 
had procured the signatures of twenty others to the same. This does 
not contradict the terms of the writing, but amounts to a collateral 
agreement, postponing its legal operation until the happening of a con- 
tingency. Penniman v. Alexander, 111 N. C., 427.” Mercantile Co. v. 
Parker, 163 N. C., 275; Buie v. Kennedy, 164 N. C., 290; Thomas v. 
Carteret, 182 N. C., at p. 878; White v. Fisherves Co., 183 N. C., at p. 
229-30; Watson v. Spurrier, 190 N.C., at p. 730. See Bank v. Winslow, 
193 N. C., 470; Crown Co. v. Jones, 196 N. C., 208; Stockton v. Lenorr, 
198 N. C., 148. 

On this aspect, that the award was signed conditionally and the 
aspect of fraud, and the aspect that Barrow was not a disinterested ap- 
praiser, the evidence was to the effect: R. D. Gladding testified in part: 
“Q. What took place between you and Mr. Barrow before you signed 
that appraisal agreement? A. I asked Mr. Barrow would my signature 
on that paper prevent Mr. Hill from taking the matter further to Mr. 
Rose if he so desired if he was dissatisfied. Mr. Rose was the umpire 
chosen by Mr. Barrow and myself. Mr. Barrow told me in his opinion 
he could, and I signed the paper. Q. Why did he say he could? A. 
Mr. Barrow told me he had appraised several buildings before, and I 
assumed he knew that point of the matter, and I relied on that before 
I signed it. I would not have signed it if he had not told me that. Im- 
mediately after signing it I took one copy of it and showed it to Mr. 
Hill and told him that was the result of our appraisal, but that if he 
was not satisfied he could take the matter to Mr. Rose for final judg- 
ment, or words to that effect. In conB8equence of what Mr. Hill said 
I went back down stairs and found Mr. Hoff (manager of Southern 
Adjustment Bureau) and Mr. Barrow, and took them to Mr. Hill’s 
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office. Mr. Hoff was an insurance man, is all I know. Q. What did 
Mr. Hill state to them in reference to what you had told him? A. He 
said that he was not satisfied with the appraisal, and the understanding 
was that he could submit it to Mr. Rose. That is what he said at first; 
that was the substance of it. He asked to take it up to Mr. Rose. I 
don’t know exactly what Mr. Hoff said to that. I don’t remember ex- 
actly what he did say except I know that everything that was said in 
connection with that was refused by Mr. Hoff.” 

On 20 November, 1928, Gladding wrote Barrow: “When you and I 
met to appraise the loss sustained by Mr. D. M. Hill, of Wilson, N. C., 
in a recent fire, his residence, it was distinctly stated by me and 
acquiesced in by you before I signed the appraisal agreement, that this 
report would not be binding upon Mr. Hill without his assent. I asked 
you the direct question if it would be binding upon Mr. Hill without 
his assent before I signed it, and you stated that it would not be. I 
repeated this statement in the presence of Mr. Hill and Mr. Hoff, and 
you again assented to it, or that such was your understanding. I now 
learn that the Southern Adjustment Bureau, acting for the companies, 
takes the position that notwithstanding this distinct understanding be- 
tween us, these figures are binding upon Mr. Hill without any further 
act on the part of Mr. Rose or any one else. In view of the facts herein 
stated, I take this opportunity to say to you that I withdraw my signa- 
ture from the said appraisal agreement. J never would have signed the 
same but for the understanding which I had, and I think that you 
know I would not.” 

The testimony of Gladding was corroborated by Hill and the follow- 
ing portion of letter, dated 21 December, 1928, relating to the matter, 
written to Hoff by Hill, was introduced in evidence: “I do not believe 
that you will controvert that fact that one of the appraisers, Mr. 
Gladding, stated in the presence of yourself, Mr. Barrow and me, that 
at the time the purported estimate was made, that it was conditional; 
and you stated that if that were the case, it should be threshed out 
then, and asked me what I thought should be done. I stated to you, 
that while I did not know Mr. Barrow, I presumed he was a reputable 
contractor and that it would be entirely agreeable to me for him to 
put my home back in as good condition as it was before the fire; that 
all I wanted was the amount of the loss I had suffered—and Mr. Bar- 
row spoke up and said, ‘No, I wouldn’t come here and do it for three 
times that amount. I then asked you if it would be agreeable for Mr. 
Rose, whom the appraisers had first chosen as an umpire, to pass upon 
the estimate, and you declined. I then asked if it would be agreeable 
to get Jones Bros. and any other contractor to come over and go over 
the estimates with Mr. Gladding and Mr. Barrow, and you declined, 
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and then walked over to my side of my desk and picked up one of the 
estimates or purported appraisals, folded, put it in your pocket, and 
after some parting remarks, stated that you hoped I would have no per- 
sonal feeling toward you, and departed.” 

This evidence of Gladding and Hill was not denied by Barrow, 
although he was at the trial. Hoff was manager of the Southern Ad- 
justment Bureau, which acted as adjuster for fire insurance losses. He 
testified in part: “I have been with the Southern Adjustment Bureau 
since 1921. I was the representative or agent or adjuster of the com- 
panies having insurance on Mr. Hill’s house, and we appointed Mr. 
Barrow appraiser for the insurance company. . . . Mr. Hill asked 
that we call in Mr. Rose, who was selected as umpire, and I told him 
we could not do that since the appraisers had agreed. I know Mr. 
W. B. Barrow. He was then and is now general contractor in Raleigh. 
He has acted as appraiser in fire damages to buildings that have been 
handled by our Raleigh office. . . . I received that letter from Mr. 
Hill, dated 21 December, 1928. I don’t know that I answered it. I 
don’t think that letter required a reply. So far as I know I did not 
answer it. I can tell from the file, but I doubt whether there was a 
reply to either one of those letters. After examining the file, so far as 
I know I did not. That was subsequent to the appraisal, and I re- 
garded the appraisal as final. . . . Mr. Barrow had been apprais- 
ing in the neighborhood of six a year, maybe four and maybe six, de- 
pends on what territory the fire was in. We have used Mr. Barrow as 
far away from home as Currituck, but hardly ever. . . . He has a 
pretty good reputation in the Southern Adjustment Bureau fer being 
a pretty good appraiser. . . . J will not say that Mr. Barrow is 
always the low man. If you ask me, he usually is. He is usually ap- 
pointed by the Southern Adjustment Bureau, and is usually the low 
man.” 

It will be noted that under the terms of the policy the appraisers 
selected by the parties must be disinterested. “In case the insured and 
this company shall fail to agree as to the amount of loss or damage, 
each shall, on the written demand of either, select a competent and dis- 
enterested appraiser. The appraisers shall first select a ee dae and 
disinterested umpire,” ete. 

In Sturges Commercial Arbitrations and Awards (1980), ch. 148, 
at p. 371, citing numerous authorities, we find: “More general auntiacn: 
tions for areontors and umpires may be summarized by a statement to 
the effect that they shall not be ‘interested,’ ‘biased,’ or ‘prejudiced’ 
elther at the time of accepting the office of arbitrator or umpire or dur- 
ing the proceedings. To be ‘disinterested’ it is said requires not only a 
lack of pecuniary interest in the outcome of the matter to be decided, 
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but also freedom from ‘bias and prejudice.’ Cases have frequently 
arisen under appraisal clauses in fire insurance which require that ap- 
praisals and loss and damage shall be made by appraisers who are com- 
petent and ‘disinterested.’ Evidence that the appointee of the insur- 
ance company under such a clause is frequently employed to appraise 
such losses by the appointing company or other insurance companies, 
and that he is paid a substantial fee therefor, is not conclusive that he 
is disqualified. It may, however, be evidence to go to the jury on the 
question of his qualifications.” 

The ease of Hall Bros. v. Western Assurance Co., 133 Ala., 637, 
32 So., 257, 1s practically on all fours with the case at bar. At p. 640 
we find: “In other words, if it be true that the appraiser named by de- 
fendant, although his selection was agreed to by the plaintiffs, was not 
disinterested, and this was known to defendant, but unknown to the 
plaintiffs at the time of entering into the agreement of submission, 
they are not bound by the agreement to arbitrate, and are at liberty to 
prosecute this suit. This would be a fraud upon the plaintiffs, and an 
agreement of submission to the appraiser is not a defense to this suit. 
Hickerson v. Royal Ins. Co., 32 L. R. A., 172; Brock v. Dwelling House 
Ins. Co., 47 Am. St. Rep., 562; Bradshaw v. Agricultural Ins. Co., 
32 N. E. Rep., 1055.” See 143 Ala., 168, 38 So., 853. 

We think the evidence in regard to Barrow’s relationship with the 
Southern Adjustment Bureau sufficient to go to the jury. The defend- 
ants excepted and assigned error as to issues 2d, 3d, 4th and 5th. These 
cannot be sustained. 

The issues submitted to the jury are practically those set forth in 
Perry v. Insurance Co., 187 N. C., 402. The jury assessed the damage 
as $5,174. The contested award was $2,445.79. There was evidence to 
the effect that the house destroyed was worth before it was burned 
$9,200. The percentage of damage after it was burned was 85 per cent. 
We think this inequality, with other evidence, a circumstance to be 
considered by the jury. Perry v. Ins. Co., supra, at p. 407. 

In Knight v. Bridge Co., 172 N. C., at p. 397-8, speaking to the sub- 
ject, 1t 1s said: “In Perry v. Ins. Co., 187 N. C., 407, the following 
charge was approved: ‘If the award is so grossly and palpably inade- 
quate, that is, so grossly and palpably small and out of proportion to the 
amount of actual damage as to shock the moral sense and conscience and 
to cause reasonable persons to say he got it for nothing, then the jury 
may consider this as evidence tending to show fraud and corruption or 
strong bias and partiality on the part of the arbitrators’; and the 
Court said in Leonard v. Power Co., 155 N. C., 16: ‘The settled rule, 
which is applicable not only to awards, but to other transactions, is 
that mere inadequacy alone is not sufficient to set aside the award, 
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but if the inadequacy be so gross and palpable as to shock. the moral 
sense, it is sufheient evidence to be submitted to the jury on the 
issue relating to fraud and corruption or partiality and bias’; and in 
King v. Rk. B., 157 N. C., 65: ‘When due weight is given to these mat- 
ters, and there rs evidence that the consideration is inadequate, rt is a 
circumstance which, in connection with other circumstances, may be 
submitted to the jury, and if grossly inadequate it alone ts sufficvent to 
carry the question of fraud or undue influence to the jury’; and these 
cases were approved in Causey v. R. R., 166 N. C., 5.” (Italics ours.) 

The defendants’ prayer for instruction: “The court charges you that 
there is no evidence that the award was procured by fraud,” cannot be 
sustained. Fraud is not easily defined. ‘It is, indeed, a part of equity 
doctrine not to define it,” says Lord Hardwicke, “lest the craft of men 
should find a way of committing fraud which might escape such a rule 
or definition.” O2rl Co. v. Hunt, 187 N. C., 159; Furst v. Merritt, 190 
N.C., at p. 404. It is said: “Definitions are a bog for the unwary and 
a chart for the wicked.” 

Speaking to the subject in the Perry case, supra, at p. 406, is the fol- 
lowing: ‘There are two kinds of fraud which will vitiate an award; 
positive, as by some act that can be proved; or inferential, where the 
circumstances so strongly point to dishonesty that the court will con- 
sider the fact of its existence to be clearly indicated. ‘A common case 
of inferential fraud is where the award is obviously and extremely 
unjust.’ Morse on Arbitration and Award, 539. ‘Where there is a 
charge of fraud or partiality made against an award, the fact that it 1s 
plainly and palpably wrong would be evidence in support of the charge, 
entitled to greater or less weight according to the extent or effect of the 
error and the other circumstances of the case. There might be a case of 
error In an award so plain and gross that a court or jury could arrive 
only at the conclusion that it was not the result of an impartial exercise 
of their judgment by the arbitrators.” Goddard v. King, 40 Muinn., 
164.” 

This arbitration is under the terms of the policy. It may be noted 
that Laws 1927, ch. 94, makes provision for arbitration by agreement 
of parties. 

The evidence was to the effect: That the award was signed condi- 
tionally by Gladding, with the false assurance that it was not final and 
the umpire could be called in, and the refusal of defendants to allow 
this to be done; the defendants’ appraiser being practically in their 
employ to make appraisals for four to six a year, therefore not being 
disinterested, this unknown to plaintiff; the inexperience of the plain- 
tiffs’ appraiser and Barrow’s taking advantage of this fact, and other 
facts and circumstances, were sufficient to sustain the allegations of the 
complaint and the verdict. 
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We think the position here taken amply supported by the decisions of 
this and other states. In the exceptions and assignments of error as to 
the admission of evidence, the refusal of defendants’ prayer for instruc- 
tions and in the charge of the court below, we can see no prejudicial or 
reversible error. 

No error. 


Cc. W. BUNDY, Receiver oF TRIPLETT LUMBER COMPANY, vy. COM- 
MERCIAL CREDIT COMPANY. 


(Filed 25 March, 1981.) 


1. Usury A a—Contract to pay certain sum for accounts of corporation 
held contract to loan money and not to purchase accounts under the 
facts. 

Where a credit corporation under a “covering agreement” agrees to 
“purchase” the accounts of a wholesale corporation “as may be accept- 
able” and to pay therefor one hundred per cent of their face value less 
certain charges, though denominating itself a purchasing contractor, it 
is in effect a loan of money and is condemned by our usury statute when 
a greater rate than 6 per cent is charged for the money advanced or 
loaned. 


2. States A a—It will be presumed that parties contracted with refer- 
ence to law of State where contract would be valid. 

Where a contract is unlawful under the laws of this State, but lawful 
under the laws of another State wherein the contract was completed, 
every presumption is against an intention to violate the law, and it will 
be presumed that the parties contracted with reference to the laws of 
the State in which the contract would be valid. 


3. Same—lIn this case held: contract was made in another state and its 
laws control unless it was there executed to avoid our usury law. 
Where a contract is in effect a loan of money contrary to our usury 
laws and is executed by the local agent of the lending corporation in 
North Carolina subject to the approval of the home office in another 
State where the rate of interest is permissible, the lez loci of the State 
where the contract was finally completed is controlling unless it was 
therein completed as a device to avoid the usury laws of this State, and 
whether it was so executed as a device to avoid our usury laws is a 
question of fact for the jury. 


4. Same—Enforcement of contract valid in state where executed but 
usurious in this State is not against public policy. 
A contract made at a permissible rate of interest in another State, but 
contrary to the usury laws in this State, when not a device to evade our 
law, is enforceable and is not considered as against public policy. 
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5. Same—Stipulation in contract that laws of certain State should con- 
trol is immaterial where contract. is cxecuted in another State. 
Where a contract contains a stipulation that it should be governed by 
the laws of a certain State other than the State in which the contract is 
executed, and it appears that the parties did not contemplate the making 
or performance of the contract in the State whose laws are agreed to be 
controlling, the stipulation will be deemed immaterial. 


G6. Usury C d—Directed verdict as to amount recoverable under usury 
statute held error, admission in record being insufficient therefor. 


The plaintiff in his action to recover fer usurious rate of interest paid 
and received by the lender is entitled to recover double the amount of 
the interest so paid and’ received, and an instruction to the jury that 
fails to give him this right (C. S., 2306) is prejudicial to him and is 
reversible error. Admissions in this record held insufficient as a basis 
for a directed verdict of a specific amount. 


Crvin action, before Stack, J., at Fall Term, 1930, of Meckienzere. 

The Triplett Lumber Company was a North Carolina corporation 
with its office and place of business in Charlotte, and engaged in the 
wholesale lumber business. In the due course of its business it pur- 
chased Jumber from various mill owners and had the same shipped 
directly to its customers. The company paid mill owners for the lum- 
ber, and upon shipment charged the customers with the purchase price. 
Apparently the lumber company was doing a large and profitable busi- 
ness, and hence it was compelled to have a large amount of money avail- 
able to carry on its extensive operations. On 2 September, 1926, the 
lumber company made an agreement with the defendant Commercial 
Credit Company. This agreement is usually referred to as a “covering 
agreement” and provided in substance that the lumber company would 
sell and the Credit Company purchase all such open accounts, notes, 
drafts, acceptances, leases, mortgages and choses in action belonging to 
the Lumber Company or accepted by it in due course of trade. The 
Credit Company agreed to purchase such evidences of indebtedness “as 
may be acceptable” and to pay therefor one hundred per cent of the 
face value thereof less certain charges. The purchase price of such 
accounts was to be paid as follows: (a) 77 per cent of net face value 
upon acceptance by the Credit Company; (b) the remaining 23 per 
cent to be paid in cash to the Lumber Company when such evidences of 
indebtedness were actually paid by the customers or purchasers of the 
lumber from the Lumber Company. The agreement further provided 
that the defendant should perform certain services which are not deemed 
material to this controversy. The compensation provided for the Credit 
Company by the terms of the agreement was 1/30 of 1 per cent of the 
net face value of accounts for each day, ete. It was also provided that 
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the Lumber Company should send all original checks, drafts, notes and 
other evidences of payments received by it from its customers to the 
office of the defendant in-Baltimore, Md. The following clauses appear 
in the agreement: (1) All acts, agreements, certificates, assignments, 
transters and transactions hereunder, and all rights of the parties 
hereto shall be governed as to validity, enforcement, interpretation, 
construction, effect, and in all other respects by the laws and decisions 
of the State of Delaware. (2) This agreement shall not become effective 
until accepted by its duly authorized officers of second party (defendant 
Credit Company) at Baltimore, Md. 

The record shows that the agreement “was accepted in Baltimore, 
Md., by Commercial Credit Company, this 8 September, 1926.” 

There were various other documents introduced in evidence disclosing 
the method of business transacted by the parties. When the Lumber 
Company sent notes, acceptances, ete., to the Credit Company the 
Credit Company would issue a check in accordance with the terms of 
the agreement drawn upon its bank account in Baltimore, Md., and 
these checks would be forwarded by mail to the Lumber Company at 
Charlotte and used in the due course of business. 

In the course of time the Lumber Company became insolvent, and 
thereafter, on 12 March, 1929, the plaintiff Bundy was made permanent 
receiver of the Triplett Lumber Company. The receiver undertook to 
collect accounts due the Lumber Company and found that many of these 
accounts were claimed by the defendant Commercial Credit Company, 
and that said defendant had notified the debtors not to pay the receiver. 
Thereupon the receiver instituted this action against the defendant to 
assert in the receivership proceedings any right, title or interest it had 
to said claims. The defendant filed a claim with the receiver for the 
sum of $12,051.40. When the complaint seeking an injunction was filed 
and the receivership made permanent, the defendant filed an answer 
setting up the contract between it and the Lumber Company and assert- 
ing that it was the owner of and entitled to the proceeds of certain 
accounts. The plaintiff filed an amended complaint and alleged that 
said contract was usurious in that it resulted in an interest rate of 
approximately fifteen per cent. It was further alleged that the sign- 
ing of the contract in Baltimore, Md., was a scheme and device to evade 
and set at naught the usury laws of North Carolina. Whereupon, the 
plaintiff demanded judgment against the defendant for $19,830.78. The 
defendant filed a reply to the amended complaint, alleging (a) that the 
transaction contemplated by the contract was a purchase and not a 
loan; (b) that the express terms of the agreement provided that it 
should be governed by the laws of Delaware which were specifically 
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pleaded; (c) that the law of Maryland, where the contract was actually 
executed, governed the dealings between the parties. The Maryland law 
was also specifically pleaded. <A reply was filed to the amended answer 
and a replication to the reply and various other pleadings filed setting 
forth the various aspects of the cause of action of plaintiff and the 
various defenses interposed by the defendant. 

The cause came on for trial upon the foliowing issues: 

1. “Is the plaintiff the owner of the accounts referred to in the com- 
plaint, as alleged in the complaint ?” 

2. “Did the defendant knowingly take, receive, reserve or charge the 
Triplett Lumber Company a greater rate of interest than six per cent 
per annum, as alleged in the amendment to the complaint?” 

3. “Were the contract and dealings between the Triplett Lumber 
Company and the defendant governed and controlled by the laws of 
North Carolina?” 

4. “What amount of penalty, if any, is the plaintiff entitled to re- 
cover of the defendant for usurious interest paid ?” 

5. “What amount is the plaintiff indebted to the defendant?” 

The jury answered the first issue “Yes,” the second issue ‘‘Yes,” the 
third issue “Yes,” the fourth issue ‘$11,000,” and the fifth issue 
“$12,051.40.” 

Judgment was entered to the effect that the defendant was entitled to 
prove an unsecured claim in the sum of $1,051.41. 

From judgment so rendered both parties appealed. 


John M. Robinson and Hunter M. Jones for plaintiff. 
Duane Rh. Dills, New York City, J. Laurence Jones and J. L. Delaney, 
Charlotte, N. C., and Jack J. Lewinson, New York City, for defendant. 


Broepren, J. The paramount questions of law to which all others are 
subsidiary may be stated as follows: 

1. Was the agreement a Maryland or a North Carolina contract ? 

2. What are the rights of the parties thereunder ? | 

The evidence bearing upon the execution of the contract is rather 
uncertain and indefinite. It appears that the defendant maintained a 
branch office in Charlotte, North Carolina, and that Mr. Murphy was 
in charge thereof. Mr. Triplett, president of the insolvent Lumber 
Company, testified with reference to the negotiations leading up to the 
execution of the contract as follows: “We conducted negotiations look- 
ing towards the making of the contract with the Commercial Credit 
Company with Mr. Murphy. He came into our office quite often prior 
to the contract looking for business. We made a contract with Mr. 
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Murphy; of course, he did not sign the contract. We conducted nego- 
tiations for the contract with Mr. Murphy in Charlotte, North Caro- 
lina. . . . JY was in my office in Charlotte, North Carolina, when 
TI signed that contract on behalf of Triplett Lumber Company. i 
Those signatures were witnessed by Mr. Murphy in our office.” The 
foregoing is substantially all of the evidence offered in behalf of plain- 
tiff touching the actual execution of the agreement. 

The defendant offered the following testimony of the assistant secre- 
tary: “I first saw this contract in Baltimore. It came through the 
mail to my desk. I signed it. F. M. Nicodemus, treasurer of the 
company at that time, also signed it on 3 September, 1926. It was 
signed in duplicate. After signing it the duplicate was forwarded by 
me to the Triplett Lumber Company; also copy of the contract for our 
files and the original copy was made a part of my permanent records 
in the Baltimore office. I spoke of forwarding; I mean mailed it.” 

“By the great weight of authority it is held that, in a case like the 
present one, every presumption is against an intention to violate the 
law, so that, where notes are executed in one State and payable in an- 
other, the parties will be presumed to have contracted with reference to 
the law of the place where the transaction would be valid rather than in 
view of the law by which it would be illegal, provided, however, that 
there is no evidence of bad faith or of an intention to evade the usury 
law of the latter State. Therefore, when a contract is usurious by the 
law of the State wherein it was made, but not according to that of the 
State wherein it is to be performed, the parties will be presumed to have 
contracted with reference to the law of the latter State, and the con- 
tract will be upheld, subject to the conditions of good faith just set 
forth.” Zimmerman v. Brown, 166 Pac., 924. Moreover, it 1s a gen- 
erally accepted principle that “the test of the place of a contract 1s as to 
the place at which the last act was done by either of the parties essential 
to a meeting of minds. Until this act was done there was no contract, 
and upon its being done at a given place, the contract became existent 
at the place where the act was done. Until then there was no contract.” 
Wharton Conflict of Laws (3d ed.), sec. 422(a); C. I. 7. Corporation v. 
Sanderson, 43 Fed., 2d, 985. 

Applying these principles of law to the facts, it is clear that the 
contract was executed in Baltimore, Maryland, because the last act 
essential to the completion of the agreement was performed at that 
place. Hence, this was the place of execution, and, nothing else appear- 
ing, it would follow that it was the intention of the parties that the 
validity and performance thereof should be governed by the laws of 
Maryland. But something else does appear. It is alleged that the 
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contract was executed in Baltimore, Maryland, for the purpose of evad- 
ing the usury laws of this State, and that selecting Baltimore, Maryland, 
as the place of execution and completion of the contract was in bad 
faith and constituted a scheme or device purposely designed to enable 
the defendant to charge, receive and collect interest 1n excess of six per 
cent. Therefore, an issue of fact was sharply drawn. Such issue of fact 
has not been submitted to a jury. The issue actually submitted being 
the third issue, embraced a conclusion of law only and a new trial must 
be awarded. | 

In arriving at a correct conclusion with respect to the second propo- 
sition of law, it 1s necessary to determine whether the contract in con- 
troversy contemplates a purchase of accounts and evidences of indebted- 
ness or a loan of money. Deeming a discussion of the evidence inad- 
visable, as a new trial must be awarded, suffice it to say that the Court 
is of the opinion that the agreement contemplates a loan, and that the 
parties themselves placed such a construction upon the instrument in 
the correspondence appearing in the record. Cole v. Fibre Co., ante, 
484, where the authorities are assembled. The identical contract was 
construed by the Circuit Court of Appeals in Brierly v. Commercial 
Credit Co., 48 Fed. (2d), 724-730. The Court held that the instru- 
ment contemplated a loan and not a purchase. A contrary conclu- 
sion was reached In re Eby, 39 Fed. (2d), p. 76, by the District Court 
for the Eastern District of North Carolina in construing a contract 
made by the defendant similar to the one involved in this controversy. 
Seeman v. Philadelphia Warehouse Co., 274 U. S., 403, 71 Law Ed., 
1123. The covering agreement provided that the agreement should be 
governed “as to the validity, enforcement, interpretation, construction, 
effect, and in all other respects by the laws and the decisions of the 
State of Delaware.” However, the record does not disclose that any 
transaction took place in Delaware or that the parties even contem- 
plated either the making or the performance of the contract in said 
State. Therefore, the stipulation is deemed immaterial. Brierly v. 
Commercial Credit Co., supra. 

Thus, we have a contract for the loan of money to a citizen of this 
State, executed in the State of Maryland, and such contract is under 
attack upon the ground that it was made in bad faith and with intent 
to evade the usury laws of North Carolina. Hence, the final question 
is what are the rights of the parties under such contract? The general 
principle recognized in all jurisdictions is that ordinarily the execu- 
tion, interpretation and validity of a contract is to be determined by 
the law of the State or county in which it is made. This principle was 
first considered by this Court in 1821 in the case of McQueen v. Burns, 
8 N. C., 476. Thereafter various aspects of the question have been 


or 
are 
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discussed in the following cases: Arrington v. Gee, 27 N. C., 590; Davis 
v. Coleman, 33 N. C., 303; Houston v. Potts, 64 N. C., 33; Commission- 
ergs uv. BR. R., 77 N.C., 289; Wiltams v. Carr, 80 N. C., 295; Armstrong 
vw. Best, 112 N. C., 59; Meroney v. Loan Association, 112 N. C., 842; 
Meroney v. Loan Association, 116 N. C., 882; Faison v. Grandy, 128 
N. C., 438; Smith v. Ingram, 1380 N. C., 100; Cannaday v. R. f., 148 
N. C., 489; Rankin v. Mitchem, 141 N. C., 277; Burrus v. Wrtcover, 
158 N. C., 884; Fashion Co. v. Grant, 165 N. C., 453; Ripple v. Mort- 
gage Corp., 198 N. C., 422. In Cannaday v. R. R., 148 N. C., 439, the 
Court quoted with approval the following statement of law: “It 1s gen- 
erally agreed that the law of the place where the contract is made is 
prima facie that which the parties intended, or ought to be presumed to 
have adopted, as the footing upon which they dealt, and that such law 
ought, therefore, to prevail in the absence of circumstances indicating 
a different intention.” The Maryland statute with reference to usury 
has been construed by the Court of last resort in that State to mean that 
“lenders and corporate borrowers are free to agree upon any rate of 
interest above the regular limit of the statutory law.” Cerozza v. 
Federal Finance Co., 131 Atlantic, 332; Penrose v. Carlton National 
Bank, 127 Atlantic, 856. 

Notwithstanding the general rule, there are certain exceptions thereto 
which have been adopted in this jurisdiction’ and intimately wrought 
into the fabric of our law. These exceptions are classified as follows, in 
Burrus v. Witcover, 158 N. C., 384: “The general doctrine that a con- 
tract, valid where it is made, is valid also in the courts of any other 
country or State, where it is sought to be enforced, even though had it 
been in the latter country or State it would be illegal and hence unen- 
forceable, is subject to several exceptions: (1) When the contract in 
question is contrary to good morals; (2) when the State of the forum, or 
its citizens, would be injured by the enforcement by its courts of con- 
tracts of the kind in question; (3) when the contract violates the 
positive legislation of the State of the forum, that is, contrary to its 
Constitution or statutes, and (4) when the contract violates the public 
policy of the State of the forum. These exceptions are grounded on the 
principle that the rule of comity is not a right of any State or country, 
but is permitted and accepted by all civilized communities from mutual 
interest and convenience, and from a sense of the inconvenience which 
would otherwise result, and from moral necessity to do justice in order 
that justice may be done in return.” But there are certain other ex- 
ceptions which should be added to those set out in the Burrus case. 
They are: (a) when the contract is made in a foreign State or country 
with the intent and purpose to evade the usury laws of this State; (b) 
when a loan is made in a foreign State or country and is secured by a 
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lien upon real estate in this jurisdiction, the interest laws of North 
Carolina are applicable. Meroney v. Building and Loan Assocation, 
112 N. C., 842; Meroney v. Building and Loan Association, 116 
N. C., 882; Faewon v. Grandy, 128 N. C., 488; Smith v. Ingram, 130 
N. C., 100. The mere fact that a loan was made to a citizen of this 
State by a citizen of a foreign State and a rate of interest in excess of 
sIx per cent was reserved or charged, does not necessarily offend the 
pubhe policy of this State. The Ripple case, supra, holds that an agree- 
ment by the parties for the payment of interest in excess of the legal 
rate is in violation of our statute and contrary to the public policy of 
this State, and furthermore, that such agreement standing alone is 
void. But this declaration of law apples to specific and independent 
contracts for excess of interest and wpon correct construction is not an 
authority for the position that a contract made in a foreign State at a 
higher rate of interest than allowed by law in this State is necessarily 
contrary to public policy. 

The plaintiff contends that the assignment of accounts was in the 
nature of a chattel mortgage upon property in this State, and that hence 
North Carolina was the situs of the security. Even if it be conceded 
that the principle governing real estate security applies to personal 
security, it appears from the evidence that the accounts and evidences 
of indebtedness were sent to Baltimore, Md., thus establishing a situs 
in Maryland rather than in North Carolina. 

Summarizing the various aspects of the case, if, upon a further trial, 
the jury shall find that the contract was a Maryland contract and 
executed in good faith with no intention of evading the usury laws of 
North Carolina, then the law of Maryland applies in full force to the 
transactions. If, upon the other hand, the jury shall find that the con- 
tract was executed in Maryland in bad faith with the purpose and 
intent of evading the usury laws of North Carolina, then the North 
Carolina law applies in full force. 

The plaintiff appealed, assigning as error the following instruction 
given by the trial judge to the jury: “The burden is on the plaintiff to 
satisfy you by the greater weight of evidence, gentlemen of the jury, of 
such amount, if any you may find, it is entitled to recover. You may 
find it is entitled to recover nothing; you may find it is entitled to 
recover any amount up to $19,830.78; that it has satisfied you by the 
greater weight of evidence it is entitled to recover from the defendant.” 
The record shows the following stipulation: “It is further stipulated 
that the amounts set forth in the right-hand column of said statement, 
ageregating $9,915.39, were paid by the Lumber Company to the Credit 
Company as shown by the facts hereinafter referred to.” The plaintiff 
contends that this stipulation is equivalent to an admission that the 
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defendant received $9,915.39 as usury, and that the penalty prescribed 
by statute C. S., 2306, permits recovery for twice said amount, aggre- 
gating $19,830.78. The stipulation is not specific enough to warrant 
the inference that said sum was paid by the Lumber Company and re- 
ceived by the Credit Company as excess interest. Notwithstanding, the 
plaintiff was entitled to recover under the statute “twice the amount of 
interest paid,’ and the exception of plaintiff to the instruction com- 
plained of is sustained. Ripple v. Mortgage Co., 193 N. C., 422; Sloan 
v. Insurance Co., 189 N. C., 690. 

There are other exceptions in the record which are neither discussed 
nor decided for the reason that a new trial upon all proper issues arising 
must be awarded, and the case should be tried upon its merits. 

Plaintiff’s appeal: New trial. 

Defendant’s appeal: New trial. 





J. VERNON SMITHWICK anv J. T. SMITHWICK v. COLONIAL 
PINE COMPANY, Inc. 


(Filed 25 March, 1931.) 


1. Trial D a—Upon motion of nonsuit all evidence is to be considered 
in light favorable to plaintiff. 

Upon a motion as of nonsuit all the evidence is to be considered in the 
light most favorable to the plaintiff, and he is entitled to every reason- 
able intendment thereon and every reasonable inference therefrom. C. 8., 
567, 

2. Highways B e—Evidence of defendant’s violation of section 2621 in 
parking truck on highway held sufficient to be submitted to jury. 

Where there is evidence tending to show that the defendant had 
parked his truck upon the hard surface of a highway in violation of sec- 
tion 2621 (a) Michie’s Code of 1927, resulting in injury to the plaintiff, 
and the defendant claims that under the facts it came within the excep- 
tion, section 2621(c): Held, under the statute and the facts disclosed by 
the record the matter should have been submitted to the jury under 
proper instructions, and the granting of defendant’s motion as of non- 
suit was error. 


AppraL by plaintiffs from Sinclair, J., at November Term, 1930, of 
Bertie. Reversed. 

This is an action for actionable negligence brought by plaintiffs 
against the defendant for damages. The actions were consolidated. 

The plaintiff, J. Vernon Smithwick, contends that he was driving an 
automobile—Dodge coach, sport model—which belonged to his father, 
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one of the plaintiffs, J. T. Smithwick, on Route No. 90, on or about 
7 April, 1928. That it was a rainy day and the road was wet and 
slippery. He was driving eastwardly along and over said highway, in a 
cautious and careful manner. That defendant’s truck, headed in the 
same direction was “heavily loaded with lumber being parked upon the 
hard-surfaced portion of said State Highway No. 90, on the right-hand 
side thereof coming east, the plaintiff undertook to pass to the left of 
said truck and to go around the same; that the said truck obstructed the 
view of persons approaching from the opposite direction, and as plain- 
tiff was on the eve of passing said truck another car suddenly appeared 
coming in the opposite direction and it became necessary, in order to 
save his own life and the life of his wife, who was a passenger with him 
in said automobile, and to avoid a head-on collision with the said ap- 
proaching automobile, for the plaintiff to suddenly turn his automobile 
to the right side of said highway, and owing to the fact that the de- 
fendant’s said truck was unlawfully, negligently and carelessly parked on 
the said highway and obstructed the passing and repassing of automo- 
biles thereon, and thereby obstructing and interfering with the public 
trafic on said highway and blocking the same, the automobile driven by 
plaintiff was violently thrown against said truck and lumber thereon, 
and the said automobile was entirely demolished and the plaintiff was 
violently thrown out of said automobile and seriously injured.” That 
his wife was also injured. 

The defendant denied any negligence and set up the plea of contribu- 
tory negligence, and also set up a counterclaim against plaintiff for 
injury to the truck. 


J. H. Mathews for plainteffs. 
S. L. Arrington for defendant. 


Per Curtam. At the close of plaintiffs’ evidence and at the close of 
all the evidence, the defendant in the court below made motions for 
judgment as in case of nonsuit. C. S., 567. The court below, at the 
close of all the evidence granted the motion of defendant. In this we 
think there was error. 

Michie’s Code of N. C., of 1927, annotated, p. 914, sec. 2621, sec. 66 
(Public Laws 1927, ch. 148, sec. 24(a) and (c), in part is as follows: 
“(a) No person shall park or leave standing any vehicle, whether at- 
tended or unattended, upon the paved or improved or main traveled por- 
tion of anv highway, outside of a business or residence district, when it 
is practicable to park or leave such vehicle standing off the paved or 
improved or main traveled portion of such highway: Provided, in no 
event shall any person park or leave standing any vehicle, whether 
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attended or unattended, upon any highway unless a clear and unob- 
structed width of not less than fifteen feet upon the main traveled por- 
tion of said highway opposite such standing vehicle shall be left for 
free passage of other vehicles thereon, nor unless a clear view of such 
vehicle may be obtained from a distance of two hundred (200) feet in 
both directions upon such highway: Provided further, that in no event 
shall any person park or leave standing any vehicle whether attended 
or unattended upon any highway bridge. . . . (¢) The provisions 
of this section shall not apply to the driver of any vehicle which is dis- 
abled while on the paved or improved or main traveled portion of a 
highway in such manner and to such extent that it is impossible to 
avoid stopping and temporarily leaving such vehicle in such position.” 

The defendant contends that under all the facts it came within the 
provisions of (c) quoted above. 

“Tt 1s a well settled rule of practice and accepted position in this 
jurisdiction, that, on a motion to nonsuit, the evidence which makes for 
the plaintifi’s claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defendant’s wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is ‘entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom.” Nash v. Royster, 189 N. C., at p. 410. 

We think, from the above quoted statute and the facts disclosed by 
the record, the matter should have been submitted to the jury under 
proper instructions. As the case goes back to be tried by a jury, we 
will not discuss the facts. The judgment of the court below is 

Reversed. 





W. J. TEEL. v. L.. E. KNOTT. 
(Filed 25 March, 1931.) 


Justices of the Peace E b——Application for writ of recordari held properly 
refused in this case. 

Where the appellant from the judgment of a justice of the peace has 
given notice of appeal and paid the justice’s fee, together with the 
clerk’s fee for docketing the appeal, but no appeal has been docketed in 
the Superior Court and no fee received by the clerk nor notice of appeal 
given bim, and application for a writ of recordari after the lapse of ten 
terms of the Superior Court is properly denied. Helsabveck v. Grubbs, 
171 N. C., 337, cited and applied; Blacker v. Bullard, 196 N. C., 696, cited 
and distinguished. 
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APPEAL by defendant from Small, J., at September Term, 1930, of 
Pro 

Petition for recordar: to bring case from court of justice of the peace 
to Superior Court of Pitt County for trial de novo. 

The case was properly before the justice of the peace, who heard it 
and rendered judgment therein, 31 August, 1929, in the presence of the 
parties and their counsel. The defendant, through his counsel, in open 
court, gave notice of appeal, and paid to the justice his fee, together 
with the eclerk’s fee for docketing the appeal. No appeal has yet been 
docketed in the Superior Court of Pitt County, ten regular terms of 
which intervened between the rendition of the judgment in the justice’s 
court and the filing of application for recordarz, 10 September, 1930. 
The clerk of the Superior Court has received no notice of the appeal, 
and no fee for docketing same has been paid or tendered to him. 

Upon the foregoing findings, which appear in the judgment of the 
Superior Court, the application for writ of recordart was denied. 


R. T. Martin for plaintiff. 
John Hill Paylor for defendant. 


Sracy, C. J. Affirmed on authority of Helsabeck v. Grubbs, 171 
N. C., 337, 88 S. E., 473, and MacKenzie v. Development Co., 151 N. C., 
276, 65 S. E., 1008. 

Blacker v. Bullard, 196 N. C., 696, 146 S. E., 807, is distinguishable. 

Affirmed. 





FIRST CAROLINAS JOINT STOCK LAND BANK OF COLUMBIA aAnp 
RALEIGH BANKING AND TRUST COMPANY v. NELSON A. COURT- 
WAY, HENRIETTA D. COURTWAY, EDWARD J. BARBER anp 
OAKLEY WOOD, as EXECUTORS AND TRUSTEES OF THE H!STATE OF JAMES 
BARBER, anp J. B. THOMAS, as EXEcuToR OF THE ESTATE oF J. C. 
THOMAS, J. TALBOT JOHNSON, 8S. B. RICHARDSON, W. A. WAY, 
S. O. MILLER, W. N. HUTT, M. H. FOLLEY, MARLBORO PEACH 
ORCHARDS, Inc., ann J. McNEAL JOHNSON, DEFENDANTS. 


(Filed 1 April, 1931.) 


1. Frauds, Statute of, E a—-Signature of secretary in official capacity 
to minutes of board is not sufficient as signature of directors. 

The minutes of a meeting of the board of directors of a corporation 
voting in favor of indemnifying its secretary against loss in assuming a 
corporate indebtedness, signed only by the secretary in his official capac- 
ity is not a sufficient writing to prevent the operation of the statute of 
frands, it being necessary that the writing be signed by the party to be 
bound or by his authorized agent, and the payee of the note evidencing the 
indebtedness cannot hold them personally liable. 
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2. Indemnity A a—-Where indemnity contract purports to be for bene- 
fit of payer only, payee may not claim it was made for his benefit. 

Where the directors of a corporation vote for and pass a resolution each 
pledging his individual liability in proportion to the amount of stock he 
holds in the corporation as security for its secretary in obtaining a loan 
on his individual note for the benefit of the corporation, the payee of 
the note cannot enforce the individual liability of the directors upon the 
ground that he was the beneficiary of the transaction when it appears 
from the resolution itself and from the interpretation placed thereon 
by the parties that only the maker of the note was the beneficiary of 
the resolution in exclusion of the payee. 

8. Subrogation A c—Where contract of indemnity is void as to payee he 
is not entitled to subrogation to rights of obligee. 

Where a contract indemnifving the maker of a note against loss thereon 
is void as to the payee of the note on account of the operation of the 
statute of frauds, the payee may not claim to be subrogated to the rights 
of the maker under the contract of indemnity. 


Cryin action, before Barnhill, J., at March Term, 1930, of Moors. 

The Marlboro Peach Orchards was a North Carolina corporation 
and owned a tract of land in Moore County, containing about 512 acres 
of land. This corporation operated the property as a farm and peach 
orchard and maintained certain buildings upon the property, together 
with farming utensils and livestock. The corporation was indebted to 
different people in various amounts, and on 5 December, 1924, a meet- 
ing of the board of directors was held for the purpose of devising ways 
and means to secure money to operate the farm and to pay certain 
indebtedness. The directors participating in the meeting were J. C. 
Thomas, S. B. Richardson, W. A. Way, J. T. Johnson, 8S. O. Miller, 
W. N. Hutt, M. H. Folley, and N. A. Courtway. Thomas was presi- 
dent and Courtway was secretary of the corporation. A resolution was 
duly adopted containing the following provisions: (a) that it was ad- 
visable for the corporation to borrow $50,000; (b) that as the corpora- — 
tion could not borrow from a land bank in its own name, it was the 
sense of the directors that the property should be conveyed to some 
third party in order to secure the loan in the name of an individual, 
and that for such purpose the property of the corporation should be 
conveyed to the individual selected who should execute a note evidencing 
the loan and a deed of trust upon the property, and thereafter reconvey 
the property to the corporation; (c) N. A. Courtway, secretary and 
assistant manager of the company, having signified his willingness to 
procure the loan in his individual capacity, “provided the directors 
would secure him against loss by reason thereof,” it was resolved that 
the proper officers of the company be directed to convey the property 
of the corporation to N. A. Courtway in fee, and that said Courtway be 
authorized and instructed to execute a note and deed of trust to the 
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Joint Stock Land Bank for a loan of $50,000, pledging the real estate 
to be conveyed to him by the corporation as security; (d) It was fur- 
ther resolved that “each of the directors present shall be, and they do 
hereby pledge themselves to the said N. A. Courtway for an amount 
equal to their respective shares of stock in the Marlboro Peach Orchards, 
Ine., as security to the said N. A. Courtway against any loss, claim or 
demand from such Land Bank by reason of his note executed for said 
loan, and that said loan shall be construed as the first obligation of the 
Marlboro Peach Orchards, Inc., until such time as the same is fully 
paid off and discharged,” ete. . 

All of the directors voted for the adoption of the resolution. The 
minutes of the meeting show that James Barber was a director, but the 
uncontradicted testimony of the secretary was to the effect that Barber 
was not in fact a director but a stockholder, and that his name was put 
in the minutes simply to show that he was present at the meeting. In 
consequence of the resolution the officers of the corporation applied to 
the plaintiff for a loan of $50,000. The plaintiff declined to loan 
— $50,000 upon the property, but agreed to make a loan of $40,000. The 
commitment from the plaintiff to the corporation stated that the officers 
of the plaintiff bank estimated the property to be worth $100,000, and 
further stated, “We all know that the loan is perfectly safe at $50,000.” 
But by reason of the fact that the loan would doubtless be scrutinized 
by the Farm Loan Board in Washington, it was thought advisable that 
the loan should be reduced to $40,000. The commitment from the 
plaintiff to the corporation further stated: “We will expect you to work 
out a plan by which at least the directors of the existing corporation 
shall become parties to the note.” On 28 January, 1925, the defendant 
Courtway, replying to the commitment of plaintiff, sent the plaintiff a 
copy of resolution adopted by the board of directors on 5 December, 
stating that the corporation would accept the loan in the sum of $40,000 
with the understanding that there should be no personal lability upon 
the directors of the corporation. The plaintiffs submitted the proposi- 
tion as to whether the directors would be personally bound by the resolu- 
tion to its attorneys and were advised on 31 January, 1925, that they 
did not think the resolution passed by the Marlboro Peach Orchards 
Corporation would be sufficient to bind the directors personally for the 
payment of the note. Thereafter, on 9 February, 1925, the corporation 
delivered a deed to said property to the defendant Nelson A. Courtway. 
On the same day a deed of trust upon the property from Nelson A. 
Courtway and his wife, Henrietta D. Courtway, was probated, convey- 
ing the property to the Raleigh Banking and Trust Company as trustee 
for the plaintiff to secure a note of $40,000. On the same day Courtway 
and wife delivered a warranty deed for the property reconveying the 
same to the Marlboro Peach Orchards. 


ur 
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Time went on and the Marlboro Peach Orchards and Nelson A. Court- 
way both became insolvent. During the fall of 1928 the land was sold 
under a second mortgage or deed of trust to the defendant, J. McNeal 
Johnson. Subsequently on 26 June, 1929, this action was brought 
against the defendants to foreclose the deed of trust and to recover the 
full amount of said indebtedness against the individual defendants. The 
allegations of the complaint proceeded upon the theory that the directors 
of the company entered into a joint enterprise with the plaintiff for 
the purpose of securing said loan and that said Courtway executed the 
note and deed of trust as agent for the other defendants. James Barber 
died before the suit was instituted and his executors and trustees were 
made defendants. J.C. Thomas, president of the corporation died and 
his executor was made a party. 

rae following issues were submitted to the jury: 

. “Did the defendants, J. C. Thomas, - Talbot Johnson, S. B. 
Richardson, W. A. Way, S. O. Miller, W. N. Hutt and M. H. Folley 
contract and agree to and with the ten Nelson A. Courtway, to 
save the said Nelson A. Courtway against any loss, claim or damage 
from such bank as should advance said Nelson A. Courtway a loan upon 
the lands conveyed to said Courtway by the Marlboro Peach Orchards, 
Ine., to the extent of their respective stock holdings in the Marlboro 
Peach Orchards, Inc., as set out in the resolution offered in evidence, as 
alleged ?” 

2. “If so, was said resolution forwarded to the plaintiff bank which 
advanced said loan, with the authority and the approval of said defend- 
ants, prior to the making of said loan?” 

3. “Tf so, did said plaintiff bank, in making said loan, rely upon 
said resolution as a material consideration therefor and as security 
thereto?” 

4. “Ave the defendants, Nelson A. Courtway and Marlboro Peach 
Orchards, Inc., insolvent as alleged ?” 

5. “Was the procurement of said loan, and the conveyance and re 
conveyance of said property, as set out in said complaint, pursuant to 
and a part of a joint enterprise on the part of the individual defendants 
other than Henrietta D, Courtway and Edward J. Barber as alleged?” 

6. “Did said bank, in making said loan, act upon the assurance and 
security of said individual defendants as embraced in said resolution, 
and rely upon the individual responsibility of said directors as pro- 
vided for in said resolution as a material consideration therefor, as 
alleged ?’ 

7. “As between the defendants who were parties to said agreement, 
was the said Nelson A. Courtway secondarily liable and oceupy the posi- 
tion of an accommodation maker for the benefit of the said individual 
defendants, as alleged?” 
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8. “What amount, if anything, is due and unpaid upon said note 
offered in evidence?” 

9. “What amount, if any, is due the plaintiff for insurance paid 
under the terms of said mortgage ?” 

10. “Had defendant J. B. Thomas, executor, fully administered the 
estate of his testator, J. C. Thomas, prior to notice of the plaintiff’s 
claim, as alleged ?”’ 

The jury answered the first issue “Yes”; the second issue “No”; the 
third issue “No”; the fourth issue “Yes”; the fifth issue “No”; the 
sixth issue “No”; the seventh issue “No”; the eighth issue “$38,706.30, 
with interest from 1 March, 1928”; the ninth issue “$66.78 with interest 
from 1 July, 1928”; the tenth issue “Yes.” 

From judgment upon the verdict the plaintiff appealed. 


Smith & Joyner, U. L. Spence, and Melton & Belser, Columbia, 8. C., 
of counsel for plaantrff. 

Varser, Lawrence & McIntyre for certain defendants. 

Biggs & Broughton for estate of James Barber. 


Brocpen, J. Does a resolution, passed by the board of directors of a 
corporation, indemnifying the maker of a promissory note which 1s 
secured by deed of trust, against loss claim or demand by reason of the 
execution of the note, impose personal liabihty upon said directors to 
the payee of said note? 

The plaintiff seeks to recover from the directors upon three major 
theories, to wit: (a) The statute of frauds does not apply to the trans- 
action; (b) the plaintiff, Land Bank, is the contemplated beneficiary of 
the indernite agreement; (c) plaintiff ; is entitled to recover by reason of 
the application of the principle of subrogation. 

The first theory 1s overthrown by the decision of this Court in Asbury 
v. Mauney, 1738 N. C., 454. It was expressly held that the minutes of a 
corporate meeting are not ordinarily sufficient memorandum in writing 
to satisfy the requirements of the statute of fraud. The Court said: 
“The defendant did not sign the minutes and the plaintiff must, there- 
fore, show, in order to maintain his position, that he himself when 
signing the minutes as secretary of the corporation was signing as the 
duly authorized agent of the defendant. The first objection to this 
position is that the plaintiff did not purport to sign the minutes as 
agent for the defendant, but as secretary of the corporation, and, again, 
it seems to be well settled that one of the contracting parties cannot be 
the agent of the other for the purpose of binding him by his signature 
under the statute of frauds.” 

The second theory rests upon a line of decisions beginning with 
Gorrell v. Water Co., 124 N. C., 828, and running through Federal 
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Land Bank v. Atlas Assurance Co., 188 N. C., 747, and Schofield’s Sons 
v. Bacon, 191 N. C., 2538. Summarizing the law in this line of de- 
cisions in Bank v. Assurance Co., 188 N. C., 747, it was written: 
“Numerous decisions have established the principle, in this jurisdiction 
at least, that ordinarily the beneficiaries of an indemnity contract may 
maintain an action on said contract, though not named therein, when 
it appears by express stipulation, or by fair and reasonable intendment, 
that their rights and interests were in the contemplation of the parties 
and were being provided for at the time of the making of the contract.” 

In the case at bar it appears by express stipulation that the indemnity 
was designed for the exclusive benefit of Courtway. This conclusion is 
reinforced not only by the language of the resolution itself, but by the 
practical construction placed upon the instrument by the parties, in 
correspondence, prior to the execution of the deed of trust. The practi- 
cal construction of a written instrument by the parties prior to a con- 
troversy always challenges serious consideration. Cole et al. v. Fibre 
Co., ante, 484. Indeed, the “beneficiary doctrine” does not apply to 
bonds of strict indemnity where the indemnity by either express terms 
or reasonable intendment runs solely to the benefit of the obligee. 
McCausland v. Construction Co., 172 N. C., 708. 

Nor can plaintiff recover upon the theory of subrogation. If the 
resolution of the directors fails to satisfy the statute of frauds so far 
as the plaintiff is concerned, then conventional subrogation could not 
grow out of a contract that never existed. In other words, the plaintiff, 
if entitled to recover at all, must recover upon some phase of the resolu- 
tion adopted by the directors of Marlboro Peach Orchards. If that 
resolution, so far as the plaintiff 1s concerned, falls within the inhibition 
of the statute of frauds, then all right to recover against the individual 
directors fails. Thus, it becomes immaterial whether Barber was a 
director or not, or whether the estate of Thomas was fully administered 
before notice of claim. 

No error. 





W. W. ELLER v. NORTH CAROLINA RAILROAD COMPANY Anpb 
SOUTHERN RAILWAY COMPANY. 


(Filed 1 April, 1931.) 


1. Railroads D b—Im this action to recover for injuries sustained in col- 
lision at crossing nonsuit should have been granted. 


A driver of an automobile is required to look and listen for approach- 
ing trains before going upon a railroad grade crossing, and where the 
evidence tends to show that the plaintiff was riding with his curtains up 
and that the collision with defendant's train was in broad daylight, and 


528 IN THE SUPREME COURT. [200 


ELLER v. R. R. 





that the plaintiff had an unobstructed view of the track for 300 tc 400 
yards, except for a passing automobile. the defendant’s motion as of non- 
suit should be allowed. Batchelor v. R. R., 196 N. C., 84, and other cases 
cited and applied; Thurston vu. R. R.. 199 N, C., 496, and other cases 
cited and distinguished. | 

2. Same-—Negligence—Contributory negligence. 

Where the evidence tends to show that the plaintiff negligently or 
without due regard for his own safety was personally injured in a 
collision of his automobile with defendant's train at a grade crossing in a 
town, the fact that there was also evidence of the failure of the defendant 
to give the usual signals required for the approach of a train te 4 cross- 
ing is not sufficient to deny the defendant’s motion as of nonsuit, under 
the facts of this case. 


3. Same-——Railroad company is not liable for obstruction of crossing by 
passing automobile. 

A railroad company will be held responsible only for such obstructions 
at a grade crossing as are under its control or management, and it will 
not be held responsible for an obstruction of plaintiff's vision by automo- 
biles happening to pass at the time of the collision between the plaintiff's 
automobile with the defendant’s train. 

4. Same—Evidence held insufficient to establish allegation that guard rail 
was negligently constructed. 

Under the facts of this case the maintenance by the defendant raiiroad 
company of a guard rail three and one-half inches from the main rail, 
between which the wheels of plaintiff’s automobile was caught, prevent- 
ing him from turning off the track in time to avoid the collision. is held 
insufficient evidence of negligent construction of the guard rail. 

5. Same—Failure of railroad company to maintain flagman or signaling 
devices at crossings in this case held not evidence of negligence. 

Although the failure of a railroad. company to provide a watchman or 
signaling devices at a crossing may be considered by the jury in proper 
cases upon the question of negligence, the fact that a crossing is much 
used has not been held sufficient to raise the question. all cases holding 
that a watchman or. signals should have been provided being where the 
crossing was obstructed by structures, curves, or peculiar conditions, 


Crvit action, before MacRae, Special Judge, at May Term, 19380, of 
ALAMANCE. 

On 12 March, 1929, the plaintiff, a citizen and resident of Burlington, 
North Carolina, was taking his wife to school where she was employed 
as substitute teacher, and was traveling in a Ford roadster. He entered 
Hoke Street and traveled along said street in the direction of the school. 
The tracks of the defendant crossed Hoke Street at grade. The tracks 
run east and west and Hoke Street runs north and south. Park Avenue 
parallels the railroad track, and thus runs east and west on the south 
side of the track. The curb of Park Avenue is 40 or 50 feet from the 
south rail of the main track. Hoke Street is a paved street and the 
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pavement extends across the railroad tracks into what is known as 
Fisher Street. All of the witnesses testified that Hoke Street was a 
“nice street.” | 

The side curtains were up and the plaintiff approached the crossing 
at about 8:15 or 8:26 in the morning. The plaintiff testified that as he 
moved toward the crossing there were one or two cars ahead of him 
going in the same direction. One car stopped like it was going to turn 
in. The other car proceeded across the track. The car crossing the 
track “was about 15 or 20 feet in front of me. . . . This car I was 
following kept on across the track. I saw this car parked there to my 
right. I did not stop there. I did not see a car stopped on the other 
side of the railroad tracks to my left. There was one car that came 
across. There were several cars crossing coming towards me, and as this 
car came on across the track the one in front came on across and kinder 
knocked the view off from me. . . . There were several cars com- 
ing across.” Plaintiff further testified at the time he got even with the 
car parked near the crossing that “a child stepped out like it was going 
to cross in front of me, and I kinder slowed down, and when I looked 
up the front of the car was just on the front of the track and I saw the 
train almost at once, and I cut the car sharp to the right. . . . When 
I looked up the train was right there on me and the front end of the car 
was just up on the track.” 

Plaintiff’s wife, who was a passenger in the car, testified: “I am 
familiar with this crossing. My husband was going with me on this 
morning. We were traveling in a Ford. I would say we approached 
this crossing between eight and ten miles an hour. No bell was ringing 
or signal blown by the engine. . . . When this other car came 
across the railroad it obstructed his view and he could not see up the 
track. Just as he got on the track he saw the train, and it was right on 
us, and he attempted to turn the steering wheel to the right, and when 
he did that it caught in the cross-ties of the track and he could not get 
it out any further, and when he did that just as he turned to the right I 
immediately jumped out of the car. . . . As we approached this 
crossing Mr. Coulter’s car was ahead of our ear. Mrs. Thompson’s car 
was ahead of Mr. Coulter’s car. When Mrs. Thompson got to the 
crossing it looked as.if she was going to turn around. When she stopped 
she was very close to the eurb. . . . She was driving a Hudson. 
When she stopped Mr. Coulter’s car passed her car and went right 
across the track. We were close on behind. Mr. Coulter’s car barely did 
get across the track. . . . There was no obstruction of any kind 
between Park Avenue and the railroad track. The railroad track comes 
right down the middle of Park Avenue. Park Avenue is a hard sur- 
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face street. . . . I would say Park Avenue is a regulation width 
street as compared with other streets. . . . There were cars coming 
meeting our car at the crossing on the other side of the track. I know 
one particular car obstructed our view because cars were parked and 
we could not see. There was only one car that I actually remember 
meeting. . . . There were other cars on the other side. They were 
stopped. They x were stopped there waiting for the train to pass. 
When I first approached Park Avenue I did not see the train and did 
not hear it. I looked some more before our car was on the track. I told 
you this car that came across obstructed my view. . . . We had the 
curtains up that morning.” 

Mr. Coulter, who was carrying his children to school just ahead of 
plaintiff’s car, testified that he did not hear any bell or signal. He 
further testified that he saw the train and that it was about 150 feet 
away as he undertook to cross the track. 

The evidence discloses that the Hoke Street crossing was a populous 
and much used crossing, especially by school children, and that there 
was no watchman or signal devices at the crossing. The evidence of 
plaintiff further discloses that there was a stop sign at the crossing. 
The evidence of plaintiff further showed that when you “come in line 
with Park Avenue you can see up the railroad several hundred yards.” 
This distance was estimated at 300 to 400 yards, and there was no 
evidence to the contrary. 

The usual issues were submitted to the jury and answered in favor 
of plaintiff. The issue of damages was answered in the sum of $8,000. 

From judgment upon the verdict the defendant appealed. 


H. J. Rhodes and Frazier & Frazier for plaintiff. 
Hines, Kelly & Boren and J. Dolph Long for defendant. 


Brogpen, J. The case presents this situation: Hoke Street in the 
eity of Burlington 1s an improved and paved street. The tracks of de- 
fendant crossed this street at grade. Park Avenue, a paved and im- 
proved street, is on the south side of the tracks. The plaintiff ap- 
proached this crossing, without stopping, although he looked and lis- 
tened and neither heard nor saw a train. The side curtains were up. 
When he came in line with Park Avenue, a distance of 40 or 50 feet 
from the track, he had a clear sweep of unobstructed vision for at least 
300 to 400 yards, except for the fact that a car crossing the tracks at the 
time interfered with the view. At the instant his car ran upon the 
track a fast passenger train, exceeding the speed limit, was upon him. 
He turned sharply to the right, and the wheels of his car were caught 
between the main rail and the guard rail, and he was seriously = 
permanently agar 
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There are two lines of decisions involving crossing accidents that run 
through the body of our law, as clearly marked and defined as the 
Gulf Stream that runs through the midst of the ocean. The first line 
is represented, among others, by the following decisions: Edwards v. 
BR. R.,129 N. C., 78; Shepard v. BR. B., 166 N. C., 5389; Perry v. RB. £., 
180 N. C., 290; Williams v. BR. R., 187 N. C., 348; Franklin v..R. R., 
192 N. C., 717; Moseley v. R. R., 197 N. C., 628; Scoggins v. R. R., 199 
N. C., 681; Thurston v. BR. R., 199 N. C., 496; Buiner v. BR. B., 199 
N. C., 695. The second line is represented, among others, by the fol- 
lowing decisions, to wit: Rigler v. R. R., 94 N. C., 604; Coleman v. 
R. #., 158 N. C., 822; Davidson v. KR. B., 171 N. C., 634; Holton v. 
KR. #., 188 N.C., 277; Elder v. &. R., 194 N. C., 617; Harrison v. RB. £., 
194 N. C., 656; Pope v. R. #., 195 N. C., 67; Batchelor v. R. R., 196 
N. C., 84; Herman v. &. &.,197 N. C., 718. 

The paramount question of law is whether the case at bar is governed 
by the principles announced in the first line or second line aforesaid. 
Perhaps a book of imposing dimensions could be written upon the 
various phases of law discussed and applied in the decisions, but upon a 
consideration of the entire record, we are of the opinion, and so hold, 
that the case is governed by the principles applied in the second line. 
Therefore, the plaintiff is not entitled to recover, and the motion for 
nonsuit should have been granted. 

The plaintiff, however, in order to avoid classification in the second 
line above mentioned, asserts and contends that there are two elements 
of negligence on the part of defendant in addition to failure to ring the 
bell or sound the whistle, which would warrant recovery. The first 
element is that no watchman was maintained at the Hoke Street cross- 
ing and no signaling devices of any sort to give notice of the approach 
of the train. It is well settled that a failure to provide a watchman or 
signaling devices at railroad crossings may in proper cases be considered 
by a jury upon the question of negligence of the railroad company in 
personal injury suits for crossing accidents. However, the fact that a 
crossing was much used and populous, standing alone, has not yet been 
deemed sufficient by this Court to raise the question. The authorities 
upon the subject are assembled in Batchelor v. R. R., 196 N. C., 84. In 
all cases in which the doctrine has been applied there have been elements 
of obstructed vision resulting from structures, curves or embankments 
or other conditions of pecular danger interfering with the view of a 
traveler undertaking to cross the track. The second element of negli- 
gence insisted upon -by the plaintiff is that a car crossing the track at the 
time he arrived obstructed his view. Such obstruction, however, was 
not due to any fault of the railroad company, and, indeed, was a circum- 
stance wholly beyond its control. This element was discussed in Lee v. 
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RR. &., 180 N. C., at page 413. The plaintiff contended in that case that 
his vision was obstructed by smoke. The Court said: “If the plaintiff 
had a bandage across his eyes, the law would not permit him to walk 
on.a track, where he might reasonably expect a train without removing 
it, and the smoke was as effective as a bandage would be in obscuring or 
blotting out the vision for the time and almost as easily and speedily 
gotten rid of.” 

There is a contention that there is a space of three and a half inches 
between the guard rail and the main rail, and that this rendered the 
crossing dangerous and constituted an element of negligence by reason 
of the fact that the wheels of plaintiff’s car caught in this space. There 
was evidence tending to show that the flange on a car wheel is about one 
and a half inches. However, there is no evidence that a space of three 
and a half inches between the main rail and the guard of the track con- 
stituted negligent construction. 

In the final analysis the facts present the typical case of a traveler 
approaching a grade crossing in the day time and with an unobstructed 
vision for three or four hundred yards, who proceeds without stopping 
fifty feet or more through such area of unobstructed vision and comes 
upon a track at an instant when a fast passenger train is dangerously 
near and almost upon him. The evidence discloses that Mr. Coulter 
crossed the track when the train was 150 feet away. The plaintiff was 
fifteen to twenty feet behind Mr. Coulter. Manifestly, he took a chance 
and lost. Under the circumstances, it is the judgment of the Court that 
he is not entitled to recover. 

Reversed. 





T. W. MEWBORN, Trapine as T. W. MEWBORN & COMPANY, vy. A. E. 
SMITH anp METTIE F. SMITH. 


(Filed 1 April, 1931.) 


1. Fraud C d—Where fraud is relied on as defense it must be proven by 
preponderance of the evidence. 

Where the maker of a note admits her signature thereto and resists 
payment thereof on the ground of fraud in the procurement of her sig- 
nature, she is required to establish the alleged fraud by the preponder- 
ance of the evidence. 


2. Trial G a—Where court has refused motions for directed verdict he 
may not grant motion to set aside for insufficient, evidence as matter 
of right. 

Where during the trial the judge refuses at the close of plaintiff’s evi- 
dence his motion for a directed verdict in his favor, and again does so 
at the close of all the evidence, he may not after verdict in defend- 
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ant’s favor grant plaintiff's motion as a matter of right to set aside 
the verdict, the case being analogous to the statutory right given a party 
to move for judgment as of nonsuit, it appearing that the trial judge did 
not set aside the verdict as a matter within his discretion. 


AppreaL by defendant, Mettie F. Smith, from Midyette, J., and a 
jury, at February Term, 1930, of Lenore. Error. 

This is an action brought by plaintiff against defendants to recover 
the sum of $754.76 and interest on same from 29 March, 1921, due on 
note (bond) under seal secured by mortgage. 

The defendant A. E. Smith made no defense. The defendant Mettie 
F. Smith set up the plea that the execution of the bond and mortgage 
were procured by fraud on her. This was denied by plaintiff. The 
case was first heard in the municipal and county court, and it was ad- 
judged by the proceeding in that court that the signature of Mettie F. 
Smith was not procured by fraud. She appealed to the Superior Court. 
The issue submitted to the jury in the Superior Court and their answer 
thereto, were as follows: 

“Was the execution of the note by Mettie F. Smith procured by false 

and fraudulent representation, as alleged in the answer? Answer: 
Yes.” : 
Upon the coming in of the verdict, the plaintiff moved the court to 
set same aside as a matter of right; motion allowed and defendant, 
Mettie F. Smith, excepted. Defendant, Mettie F. Smith, made motion 
for judgment on the verdict; motion denied; defendant, Mettie F. 
Smith, excepted. Judgment signed as appears in the record and from 
the judgment Mettie F. Smith excepted. Appeal was duly made to the 
Supreme Court assigning errors on the exceptions above set forth. 


Rouse & Rouse for plaanteff. 
Shaw & Jones for defendant. 


Crarkson, J. The defendant, Mettie F. Smith, having admitted the 
execution of the note (bond) under seal and mortgage, was required to 
produce evidence upon her allegation of fraud. 

In Montgomery v. Lewis, 187 N. C., at p. 577, we find: “But when 
the relief demanded was that the deed should be declared void because it 
was procured by fraud or undue influence or because it was executed 
with intent to hinder, delay or defeat creditors, the decisions have held 
uniformly that a preponderance of evidence was sufficient to establish 
the material allegations.” 

The record discloses that at the close of defendant’s evidence, plaintiff 
moved for directed verdict in favor of plaintiff; denied; plaintiff 
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excepted. At the close of all the evidence plaintiff renewed motion for 
directed verdict; motion denied; plaintiff excepted. 

The court below denied these motions of plaintiff and the jury, on 
sufficient evidence, rendered a verdict in favor of defendant. There 
are no valid reasons in the findings of the court below for setting aside 
the verdict. The reasons assigned are insufficient in law. 

In Godfrey v. Coach Co., ante, at p. 42, it is said: “At the close 
of plaintiff’s evidence the defendant demurred and moved for judgment 
as of nonsuit and renewed its motion at the conclusion of all the evi- 
dence. Each motion was denied and in each instance the defendant 
excepted. By refusing to dismiss the action the trial court adjudged 
that the evidence was of such probative character as to require the 
jury’s answer to appropriate issues. Having in this way twice ad- 
judged the sufficiency of the evidence, should not the court have re- 
garded its judgment on this point conclusive? It should be noted that 
as now enforced the right to demur to the evidence in a cause is con- 
ferred by statute. The immediate question, which relates to the scope 
of the statute and the function of the trial court, was considered and 
determined in Riley v. Stone, 169 N. C., 421. On page 424, it is said: 
‘The motion to dismiss because there is not sufficient evidence to submit 
the case to the Jury when made under the former practice cut off the 
further introduction of evidence. The statute extended the time for 
a renewal of the motion to the close of all the evidence. The judge had 
no power to extend it by amending the statute so as to permit the 
motion to be made a third time under the guise of “renewed the motion” 
after verdict. His decision, twice made, that there was evidence to go 
to the jury, was final upon that point, subject to exception made and 
entered at the time.” Vaughan v. Davenport, 159 N. C., 369; Lee v. 
Penland, ante, 340. 

In Nowell v. Basnight, 185 N. C., at p. 147, we find: “The following 
may be considered as fairly interpretative of C. S., 567: ‘Change of 
practice. This section changes the practice in demurrers to the evi- 
dence: Riley v. Stone, 169 N. C., 421; Prevatt v. Harrelson, 132 N.C, 
252; Means v. R. R., 126 N. C., 424. Under the act of 1897, prior to 
aet of 1899: Parlier v. KR. R., 129 N.C. 262; Purnell v. Lh. t., 122 
N. C., 882; Worth v. Ferguson, 122 N. C., 381; Wood v. Barthetomew, 
122 N.C., 177. It does not apply to a defense, Lester v. Harward, 173 
WN. C., 83, but may apply to a counterclaim, Tarault v. Serp, 158 N.C, 
363, Held not to apply to criminal action, 8. v. Hagan, 1381 N. C., 803, 
but may now, under section 4643. Time of making motion. It must be 
made first at the close of plaintiff’s evidence, and before defendant 
introduces any evidence: Smith v. Pritchard, 173 N. C., 720; McKellar 
v. McKay, 156 N. C., 283; Boddie v. Bond, 154 N. C., 359. It is not 
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allowed after verdict, Vaughan v. Davenport, 159 N. C., 369; nor after 
verdict set aside, Riley v. Stone, 169 N. C., 421; nor after judgment by 
default and inquiry, Mason v. Stephens, 168 N. C., 3702” 

In Price v. Insurance Co., ante, at p. 428, it is said: “In the 
interpretation of the statute this Court has held that-the trial judge has 
no power to grant the defendant’s motion to dismiss the action for in- 
sufficient evidence as a matter of law after the verdict has been returned. 
Godfrey v. Coach Co., ante, 41. ‘The judge has no power to extend the 
time by amending the statute so as to permit the motion to be made . 
after verdict.’ Riley v. Stone, 169 N. C., 421. After verdict he is 
remitted, on this point, to the exercise of his discretion. Lee v. Pen- 
land, ante, 340. While a motion to dismiss for insufficient evidence must 
be disposed of before a verdict in the way the statute prescribes, a 
motion to set aside a verdict or judgment may be entertained for other 
errors of law committed during the trial, such, for example, as error in 
the admission or rejection of evidence or in the charge of the court to 
the jury.” 

Upon the record in this action and by analogy to the above authori- 
ties, the court below was remitted to its discretion, apparently this has 
not been exercised. 

Error. 





THE FIDELITY AND CASUALTY COMPANY OF NEW YORK vy. 
T, A. GREEN ET At. 


(Filed 1 April, 1931.) 


1. Appeal and Error EK h—wWhere there is no statement of case on appeal 
the Supreme Court is limited to correctness of Judgment excepted to. 


Where the record contains no statement of case on appeal the Supreme 
Court is limited to the consideration of the judgment, the appeal being 
an exception thereto. 


2. Process B b—Personal service on nonresident held not to be void for 
failure of affidavit as to residence of defendant. 


Where the summons in an action has been returned by the proper pro- 
cess officer “defendant not to be found,” ete., and thereon and from the 
verified pleadings of a party the location of the defendant is determined 
and personal service has been made, an exception to the validity of the 
service on the ground that the place of residence of defendant in an- 
other State was not made to appear by affidavit to the clerk prior to the 
mailing of the summons cannot be sustained, the provisions of the 
statute haying been substantially complied with, C. S., 491, a different 
rule applying to C. 8S., 484, relating to service by publication where the 
defendant’s rights may be lost through lack of knowledge and lapse of 
time. 
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3. Appeal and Error B c---Where party whose interests are sought to be 
reviewed has not appealed, the question will not be considered. 


Where a nonresident defendant has been personally served with sum- 
mons under the provisions of C. §., 491, and afterwards assigned all his 
rights and interests in the action, he is not a real party in interest in an 
appeal taken by his assignee in his name, and where the latter has taken 
no appeal his rights will not be determined therein. 


CLARKSON, J., concurs in result. 


Apprean by T. A. Green from Johnson, Special Judge, at July Term, 
1930, of New Hanover. 

Special proceeding under C. S., 2593, to determine ownership of sur- 
plus funds paid into office clerk Superior Court by trustee in foreclosure. 
of deed of trust on real estate situate in New Hanover County. 

Several years ago T. A. Green, a nonresident of the State, was the 
owner of a hotel in the city of Wilmington, which was encumbered by 
mortgage or deed of trust and other liens. Foreclosure was had under 
the first deed of trust, and a surplus of $3,035.39 paid into office clerk 
Superior Court by the trustee for distribution according to law. C. S&., 
2592. The plaintiff claims a lien on the surplus funds in the hands of 
the clerk, while the corporate and partnership defendants are unsecured 
creditors of the said T. A. Green. 

The petition was filed herein and summons issued 31 January, 1930, 
which was duly served on all the defendants, except T. A. Green, who 
was not to be found in New Hanover County. In apt time verified an- 
swers were filed by the corporate and partnership defendants, and in the 
answer of the North-Smith Coal Company, filed 10 February, 1930, it 
was set forth that the said T. A. Green was not a resident of this State, 
but was a resident elther of the State of Florida or of the State of South 
Carolina. | 

On 19 February, 1930, alias summons (though bearing date of the 
original) was issued by the clerk of the Superior Court of New Han- 
over County, accompanied by copy of the petition, to the sheriff of 
Spartanburg County, South Carolina, which was personally served on 
the defendant, T. A. Green, 11 March, 1930, and return made in form 
as provided by C. 8., 491. No order for service of summons and peti- 
tion by publication or personally in another State, was entered by the 
elerk prior to sending papers to the sheriff of Spartanburg County, 
South Carolina, nor was there any affidavit, other than answer of North- 
Smith Coal Company, before the clerk, setting out the defendant's place 
of residence. 

Judgment by default was taken against the defendant, T. A. Green, 
for want of an answer, 30 June, 1930, as appears by the record. 

Thereafter, on 12 July, 1930, the First National Bank of Spartanburg, 
S. C., entered a special appearance and moved to set aside the default 
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judgment, entered against the defendant, T. A. Green, alleging that on 
23 April, 1980, the said T. A. Green, for a recited sum of “one dollar 
and other valuable consideration,” executed to the said bank an assign- 
ment of all his right, title and interest in and to the funds involved in 
this proceeding. This assignment was, on 8 May, 1930, registered in 
the office of the register of deeds of New Hanover County, and in it the 
said T. A. Green recites and declares himself to be a resident of the 
State of Florida. 

On 16 July, 1930, the defendant, T. A. Green, entered a special ap- 
pearance and moved to “quash the service of process in this case because 
not authorized by the laws of North Carolina.” 

The motions of T. A. Green and the First National Bank of Spar- 
tanburg were denied by the clerk, and this ruling was affirmed by the 
judge of the Superior Court. 

The defendant, T. A. Green, appeals, assigning error. 


Ruark & Ruark for plainteff. 
_ Herbert McClammy and Rountree & Rountree for defendant, T. A. 
Green. 

I. C. Wright for defendant, North-Smith Coal Company. 


Sracy, C. J., after stating the case: The record contains no statement 
of case on appeal, hence we are limited to a consideration of the judg- 
ment, the appeal itself being an exception thereto. Parker Co. v. Bank, 
ante, 441, 

The appellant rests his case upon the ground that the requirements ot 
the statute, C. 8., 491, providing for personal service on nonresidents in 
lieu of publication, have not been observed, in that, it is alleged, the 
place of residence of the nonresident defendant was not made to appear 
to the clerk by affidavit prior to his mailing copy of summons and peti- 
tion to the sheriff of Spartanburg County, South Carolina, for service. 
But the clerk did have before him, at the time of issuing alas summons, 
not only the sheriff’s return that the said T. A. Green was not to be 
found in New Hanover County, but also the verified answer of the 
North-Smith Coal Company to the effect that he was a nonresident of 
the State, and the summons issued to Spartanburg County, South Caro- 
lina, was personally served upon the defendant and due return made 
thereon. 

Under circumstances quite similar to those. disclosed by the present 
record, it was held in the case of Vick v. Flournoy, 147 N. C., 209, 60 
S. E., 978, that the failure of the clerk to attach his seal to the papers 
before sending them into a distant State, while a requirement of the 
statute, C. S., 476, was not of the substance, and that the omission might 
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be supplied later. So here, the irregularity, if such it be, is not regarded 
as fatally defective, but may, in the discretion of the court, be supplied 
nunc pro tunc. To hold otherwise, we apprehend, would be to exalt the 
form over the substance. The nonresident defendant was fully ap- 
prised, not only of the time and place he was required to appear, but 
also of the nature and purpose of the action. The power of amendment 
or to cure a procedural defect, such as the one here suggested, is ex- 
pressly recognized by a number of decisions. Jenette v. Hovey, 182 
N. C., 30, 108 8. E., 301; Mills v. Hansel, 168 N. C., 651, 85 S. E., 17; 
Sheldon v. Kivett, 110 N. C., 408, 14 8S. E., 970; Branch v. Frank, 81 
N. C., 180. 

Service by publication as authorized by C. S., 484, is quite different 
from personal service on a nonresident under C. 8., 491, and so the 
requirements of the two are different. Ratio legis est anima legis; 
mutata legis rateone, mutatur et lex, Foundation for service under the 
former statute must be laid in strict compliance with its provisions, for 
the very good reason that when personal service is not had actual knowl- 
edge of the proceeding may come too late to avail the party whose prop- 
erty 1s sought to be taken. Fowler v. Fowler, 190 N. C., 586, 130 S. E., 
315; Spiers v. Halstead, 71 N. C., 209. Whereas, under the latter 
statute, the nonresident is personally notified of the proceeding against 
his property. 

Furthermore, it would seem that T. A. Green, the only appealing de 
fendant, “sawed the limb off between himself and the tree,” to quote 
the language of Clark, C. J., in Vaughan v. Davenport, 157 N. C., 156, 
728. E., 842; 8. c., 159 N. C., 369, 74 8S. E., 967, so far as his right to 
litigate the matter is concerned, when he assigned all his right, title and 
interest in and to the funds in question to the First National Bank of 
Spartanburg. This was done after he was served with process and 
before he entered special appearance and moved to quash. It is pro- 
vided by C. 8., 446, that “Every action must be prosecuted in the name 
of the real party in interest,” ete. Chapman v. McLawhorn, 150 N. C.,, 
166, 63S. E., 721. 

Again, no notice of appeal was served on the North-Smith Coal Com- 
pany, or the other defendants, and motion to affirm the judgment as to 
them must be allowed. Wallace v. Salisbury, 147 N. C., 58, 60 S. E., 713. 

Affirmed. 


Crarxkson, J., concurs in result. 
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STATE v. WALTER HICKS. 
(Filed 1 April, 1931.) 


1. Criminal Law G r—Where witness has testified that he knew general 
reputation of another witness his testimony thereon is competent, 


A character witness must be first qualified by an affirmative answer 
to the question as to whether he knows the general reputation of the 
witness concerning whose character he is called upon to testify, and 
then he may of his own volition and without suggestion from the counsel 
offering him, amplify his testimony by saying his character was good 
for certain virtues or bad for certain vices. 

2. Criminal Law L e-——Defendant in this case held entitled to new trial 
for prejudicial error. 

The weight and credibility of conflicting evidence is for the jury, and 
where in a criminal action the exclusion of certain testimony of a 
character witness is error and prejudicial to the defendant, the Supreme 
Court on appeal will not say that its exclusion was harmless for the 
reason that the evidence of defendant’s guilt was overwhelming, and the 
appealing defendant is entitled to a new trial. 


CLARKSON, J., dissents. 


Appeat by defendant from Harwood, Special Judge, at January 
Term, 1931, of PErson. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with violations of the prohibition laws, as follows: 

1. Manufacturing intoxicating liquor; also aiding and abetting in its 
manufacture. ©. S., 3367 and 8411(b). 

2. Possessing property designed for the manufacture of liquor and 
intended for use in its unlawful manufacture. C. S., 3411(d); S. v. 
Jaynes, 198 N. C., 728, 153 8. E., 410. 

3. Having and keeping in possession spirituous or vinous liquors for 
the purpose of sale. C.S., 3379 and 3411(b). 

The record discloses that on 9 September, 1930, officers of Person 
County discovered three colored men, identified as the defendant, Roy 
Pearson and Clarence Williams, at a distillery, all participating in its 
operation. Roy Pearson was arrested on the spot, while the defendant 
and Clarence Williams made their escape. 

Roy Pearson testified that the defendant and Clarence Williams were 
with him at the time of his arrest and that he was employed by them 
to help run the still. He further testified that he made a crop of 
tobacco with the defendant during the year 1930, but left before it was 
cured. 

The defendant testified that he was at his home in Harnett County 
on 9 September, 1930, pulling fodder, and his alibi was supported by a 
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number of witnesses. He denied having anything to do with the dis- 
tillery in question, and said that Roy Pearson farmed with him during 
the year 1930, but left his crop, and he had to finish curing his tobacco. 

The defendant then offered S. M. Powell and Amos Mims as char- 
acter witnesses. 

S. M. Powell testified: “I know Roy Pearson. Q. Do you know his 
general reputation? A. I have seen him passing through and have heard 
of him and Herbert Spencer stealing chickens and making liquor all 
summer.” Motion by solicitor to strike out answer; motion allowed; 
defendant excepts. 

Amos Mims testified: “I have heard some people discuss the char- 
acter of Roy Pearson. Q. If they discussed his character, did they say 
what it was, good or bad? (State objects; objection sustained.) Q. 
Do you know what people in that community who discussed his char- 
acter say about it? A. Yes. Q. Well, what is it?” State objects; ob- 
jection sustained; defendant excepts. Witness would have testified that 
Roy Pearson’s character was bad. 

Verdict: Guilty in manner and form as charged in bill of indictment. 

Judgment: Sixteen months on the roads, not to wear stripes. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Wm. B. Oliver and Thos. W. Ruffin for defendant. 


Sracy, C. J., after stating the case: Conceding that the action of the 
trial court in excluding the testimony of S. M. Powell is sustainable 
on the ground that the witness had failed to qualify himself by first 
saying that he knew the general reputation and character of Roy Pear- 
son (S. v. Mills, 184 N. C., 694, 114 8. E., 314), though this may be 
doubted on a liberal interpretation of the record (S. v. Fleming, 194 
N. C., 42, 188 8. E., 342), still it would seem that a new trial must be 
awarded for error in the exclusion of the testimony of Amos Mims. It 
would be “sticking in the bark” to say that he did not qualify himself 
as an impeaching character witness. S. v. Steen, 185 N. C., 768, 117 
S. E., 793. 

The rule is, that when an impeaching or sustaining character witness 
is called, he should first be asked whether he knows the general reputa- 
tion and character of the witness or party about which he proposes to 
testify. This.is a preliminary qualifying question which should be 
answered yes or no. If the witness answer it in the negative, he should 
be stood aside without further examination. If he reply in the affirma- 
tive, thus qualifying himself to speak on the subject of general reputa- 
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tion and character, counsel may then ask him to state what it is. This 
he may do categorically, i. e., simply saying that it is good or bad, 
without more, or he may, of his own volition, but without suggestion 
from counsel offering the witness, amplify or qualify his testimony, by 
adding that it is good for certain virtues or bad for certain vices. 8. v. 
Colson, 193 N. C., 236, 136 S. E., 730; S. v. Nance, 195 N.-C., 47, 141 
S. E., 468. These requirements were met by the witness Mims, if not 
by the witness Powell. 

But it is urged the defendant’s guilt is so overwhelmingly established 
by the record, that an inadvertence in excluding the testimony of a char- 
acter witness ought not to be regarded as capitally important. There 
are two answers to this position. In the first place, it 1s not conceded 
that the guilt of the defendant 1s conclusively established by the record. 
The witnesses for the defendant, offered to prove his alibi, outnumber 
those of the State, though it is conceded that the question of numerical 
weight or balance of witnesses is neither determinative nor significant. 
Suffice it to say, the evidence is in conflict. In the second place, the 
credibility of witnesses is peculiarly a matter for the jury and not for 
the court. S. v. Beal, 199 N. C., 278, 154 8S. E., 604. 

The error is Just one of those mishaps which, now and then, befalls 
the most circumspect in the trial of causes on the circuit. S. v. Griggs, 
197 N. C., 852, 148 S. E., 547. But the defendant has appealed, and he 
is entitled to a ruling on his exception. S&S. v. Setzer, 198 N. C., 668, 
153 8S. E., 118. 

New trial. 


CrarxKson, J., dissents. 


HUNT MANUFACTURING COMPANY v. JOHN W. HUDSON, Jr, ann 
THE NATIONAL SURETY COMPANY. 


(Filed 1 April, 1931.) 


1. Principal and Surety B b—Where surety takes over construction and 
purchases directly from materialmen C, S., 2445, does not apply. 

A surety company on a contractor's bond for the erection of municipal 
buildings in taking over for its own protection the completion thereof, 
and dealing directly with the materialmen upon its own credit changes 
its liability as a surety on the bond, and C. S., 2445, providing that a 
creditor’s bill should be the remedy of material furnishers, etc., and 
that the action shall be brought in the county where the buildings were 
erected is not applicable. 
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2. Same—In this case held: C. S., 2445, requiring action on surety bond 
to be brought in county of construction, is not applicable. 

While the board of trustees of the East Carolina Teacher’s College is 
made a body corporate, it is not a municipal corporation within the mean- 
ing of C. 8., 2445, requiring that an action against the surety on the con- 
tractor’s bond for public construction be brought in the county in which 
the buildings were erected. 


AppraL by defendant, National Surety Company, from Stack, J., at 
October Term, 1930, of GRaNVILLE. 

Civil action to recover for materials furnished by plaintiff and used 
by the defendants in the construction of a number of school buildings. 

Plaintiff, a corporation with its principal place of business at 
Oxford, N. C., brings this action in Granyille County, and alleges that 
in 1929, John W. Hudson, Jr., a resident of Edgecombe County, held 
two building contracts, one with the “Board of Directors of the East 
Carolina Training School” for the erection of a building on the premises 
of said school in Pitt County, N. C., and the other with the school au- 
thorities of Worcester County, Maryland, for the erection of a number of 
buildings at different places in said county; and that the National Surety 
Company became surety on the bonds given to guarantee the faithful 
performance of both contracts, including payment for labor, materials, 
ete.; that plaintiff furnished materials to the contractor for use under 
both contracts, and has not been paid therefor; that the National Surety 
Company, upon default of the contractor early in 1930, took over the 
work on both jobs, in order to minimize its loss, and continued to order 
materials from the plaintiff, agreeing specifically to pay for all mate- 
rials already furnished and thereafter to be furnished by the plaintiff 
for use in completing said contracts. 

The National Surety Company entered a special appearance and 
moved to dismiss the action for that under C. S., 2445, suit on defend- 
ant’s bond is required to be brought in the county where the building 1s 
located. 

From a judgment overruling the motion, the National Surety Com- 
pany appeals. 


Parham & Lassiter and Hancock & Taylor for plaintiff. 
S. Brown Shepherd for defendants. 


Sracy, C. J. The National Surety Company takes the position that 
only one action, in the nature of a creditor’s bill, can be brought to 
enforce the surety’s liability on a contractor’s bond, given tc a munici- 
pal corporation in connection with public work under C. S., 2445, as 
amended, and that such action, as provided therein, must “be brought in 
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the county in which the building, road, or street is located, and not 
elsewhere.” This is true, but the provisions of this statute would seem 
to be inapplicable to the present case. 

In the first place, the plaintiff’s cause of action is not limited to 
recovery on the contractor’s bond. Another and independent agreement 
is set out and declared upon. In the second place, C. 8., 2445, applies 
only to bonds given to municipal corporations, and while “The Board 
of Trustees of the East Carolina Teachers’ College” is declared a body 
corporate by 3 C. S., 5863, such board, we apprehend, is not a munici- 
pal corporation within the purview of C. 8., 2445. A similar holding 
was made with respect to the North Carolina State Highway Commis- 
sion in Trust Co. v. Highway Commission, 190 N. C., 680, 180 8. E., 
BAT. 

The motion to dismiss the action was properly overruled. 

Affirmed. 





R. A. HAMILTON v. SOUTHERN RAILWAY COMPANY anp SEABOARD 
AIR LINE RAILWAY COMPANY. 


(Filed 1 April, 1931.) 


1. Trial D a—On motion to nonsuit all evidence is to be considered in 
light most favorable to plaintiff. 

A motion by defendant to nonsuit the plaintiff under the evidence is 
equivalent to a demurrer to the evidence, and will not be sustained if 
the evidence liberally construed, and viewed in the light and with in- 
ferences therefrom favorable to the plaintiff, is sufficient to sustain 
his cause of action. 


2. Evidence D i—Testimony as to acts ot one joint tort-feasor is com- 
petent against the other. 

Jn an action to recover damages against joint tort-feasors for an 
injury alleged to have resulted from the acts of each forming a con- 
nected continuous sequence proximately resulting in the injury in suit, 
evidence as to the acts of each are competent against the other. 


3. Master and Servant E a—Federal Employers’ Liability Act held ap- 
plicable to this action. 

In an action against two railroad companies who together employed a 
mechanic to repair “bad order cars” on a connection track used and main- 
tained by them both: jointly, when the employee is injured while at work 
on a car in interstate commerce, the Federal Employers’ Liability Act 
applies and the Federal decisions thereunder and the applicable princi- 
ples of the common law as declared by the Federal courts control in an 
action brought in the State Court under the provisions of the act. 
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4. Torts B a—In action against joint tort-feasors admission in evidence 
of contract governing use of joint property held not error. 

Where two railroad companies employ a mechanie to repair “bad 
order cars” on a connecting track maintained by them jointly under a con- 
tract fixing a joint liability for negligent injuries to employees working 
thereon and paid by them both, and both are sued as joint tort-feasors 
for an injury to an employee while repairing a car thereon, the admis- 
sion in evidence of the contract is at least harmless with other evidence 
tending to show that the injury was the result of their joint negligence 
as proximate causes of the injury in suit. 





5. Master and Servant E b—Evidence that defendants were Hable under 
the act as joint tort-feasors held sufficient. 

Where two railroad companies operate a connecting track between 
their respective tracks which is used for repairing “bad order cars,” and 
both employ or pay a mechanic to repair “bad order cars” thereon, and 
under an agreement between them a ‘“‘bad order car’ is placed upon the 
traek for temporary repair by one railroad company which negligently 
notifies the other that the car was ready to be moved, and an employee 
of both is injured while making the necessary repair by the negligence 
of the latter company in moving the car without taking proper precau- 
tions: Held, the evidence that the injury was proximately caused by 
the concurrent and continuing negligence of both under the previsions of 
the Federal Employers’ Liability Act as amended is sufficient, and a 
recovery for the resultant injury may be had against both as joint tort- 
feasors, 


6. Same~——Evidenee of defendant’s negligence held sufficient to take the 

case to the jury under the provisions of the Employers’ Liability Act. 

Evidence tending to show that an employee of a railroad company 

while repairing a brake on a “bad order car’ in the course of his em- 

ployment in interstate commerce, was. injured by the defendant’s train 

suddenly and without warning and with unusual force coupling the ear 

without making the customary inspection to see that the car was ready 

to be moved, is held sufficient to take the case to the jury upon the issue 

of the defendant’s actionable negligence under the provisions of the 
Federal Employers’ Liability Act, as amended. 


%. Master and Servant E a—The Federal Employers’ Liability Act is to 
be liberaHy construed to effectuate its remedial purpose. 

The Federal Employers’ Liability Act is a humane and remedial 
statute, and to effectuate its purposes the courts will liberally construe 
it, and evidence of liability thereunder may be either direet or cireum- 
stantial, 


8. Master and Servant E b—In this case held: evidence of contributory 
negligence was for the determination of the jury. 

Where there is evidence that repair work on cars was done on the 
defendant’s tracks in a certain locality without placing blue flags to show 
that such work was being done, the failure of a repairman to place such 
flags on the track while making repairs will not be held to constitute 
contributory negligence as a matter of law under the Federal Employers’ 
Liability Act, the issues of contributory negligence and assumption of 
risks thereunder being ordinarily for the determination of the jury. 
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9. Negligence B d—Act of negligence operating in unbreken sequence 
and uniting with negligence of another to cause injury is a proxi- 
mate cause, 

A prior negligent act may be a joint proximate cause of an injury if 
uniting with a subsequent negligent act of another it operates in a con- 
tinuous and unbroken sequence to produce the injury in suit. 

10. Negligence A d—lIt is not necessary to liability that particular injury 
could have been foreseen if harm could have been anticipated. 

It is not required that a tort-feasor should have anticipated the par- 
ticular injury resulting from his negligent act in order to hold him re- 
sponsible therefor in damages, but he is responsible for all the conse- 
quences of his negligent act which are natural and probable when in- 
jury or harm from the act could have been foreseen by a reasonably 
prudent man under the circumstances. 

11. Master and Servant E b—Employee must establish negligence of em- 
ployer to recover under Federal Act-—Burden of proof. 

Where issues of negligence, contributory negligence and assumption of 
risks arise upon the trial of an action under the Federal Employers’ 
Liability Act. the burden of proof is upon the plaintiff upon the issue of 
negligence, and he must establish the defendant’s negligence as the 
proximate cause of his injury. and the burden is on the defendant to 
prove contributory negligence and assumption of risks when relied on by 
him. 

12. Trial C a—Refusal of defendant’s request for last speech to jury held 
not error under the facts of this case. 

In an action against joint tort-feasors involving the issues of negli- 
gence, contributory negligence, and assumption of risks, wherein one only 
introduces evidence, the other not introducing evidence is not entitled, 
as a matter of right, to the opening and concluding speech to the jury 
under the provisions of Rule 3 of our practice, and a refusal of this 
request by the trial judge will not be held for error. 

13. Evidence K b—Admission of X-ray photograph in evidence for pur- 
pose of corroboration held not error. 

Held, under the facts of this case against two joint tort-feasors to re- 
cover damages for an alleged personal injury negligently inflicted, the 
admission in evidenee of an X-ray photograph for the purpose of cor- 
roborating a witness, if error, was not prejudicial. 


AppreaL by defendants from Nunn, J., and a jury, at November 
Term, 1929, of Waxr. No error. 

In speaking of the Southern Railway Company, it will be referred to 
as the “Southern” and the Seaboard Air Line Railway Company, as the 
“Seaboard.” 

This is an action in the final analysis for actionable negligence, 
brought by plaintiff against the defendants as joint tort-feasors. The 
plaintiff contends that there was a track at Franklin, Va., in the shape 
of a semi-circle, connecting the two defendants’ railroads that has 
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parallel lines, known as an “exchange track.” The main line of the 
Southern was on the east side and the Seaboard on the west. That this 
“exchange track” was used for the purpose of transferring cars from 
the Southern to the Seaboard track, or from the Seaboard to the South- 
ern track. That on 27 October, 1913, there was a contract entered into 
in full force at the time of plaintiff’s injury, between said defendant 
railroads. The contract, in part, reads: “(4) The portions of said 
track a joint interest in which is hereby conveyed aggregating 1,679 
feet. . . . That each party hereto shall have equal rights with the 
other in and to the use of said portions of said track so to be jointly 
owned and operated hereunder, as aforesaid, but shall so use the same 
as to cause the least practicable interference with, interruption of, 
danger or delay to, the operating of the other party hereto thereupon.” 
The maintenance is to be paid half by each. Provision is made in the 
joint contract as to liability for damages: “(7) That the responsibility 
of the parties hereto, as between themselves, for the defense or payment 
of any and all claims, demands, suits, judgments or sums of money to 
any person accruing for loss, injury or damage, however resulting, either 
to person or estate, and arising by reason of, or in connection with the 
joint use by the parties hereto of the said tracks, as aforesaid, shall 
be distributed as follows, that is to say”; ete. “(b) When the proximate 
cause of any such damage shall be negligence to which employees of 
both parties hereto shall have contributed, then each party hereto shall 
bear all loss incident to any injury to, or damage of its own property; 
but the responsibility for all loss or damage accruing to employees or 
third persons or corporations, not parties hereto, by reason of such 
concurrent negligence, shall be borne by the parties hereto in equal 
contribution.” 

On 10 December, 1927, and for about six months prior thereto, the 
plaintiff was in the employ of the Seaboard on this “exchange track” 
as car inspector and repairman, and also working for the Southern as 
repairman. The Seaboard paid him, but inferentially the Southern 
contributed to his pay. Freight that was to be transferred to the 
Southern would go over the connecting tracks, also freight to be trans- 
ferred to the Seaboard. Between the two was a State highway grade 
crossing. Between the Seaboard tracks and the highway was the ear 
inspector’s shanty used by plaintiff. 

Plaintiff testified, in part: “They used this connection track for other 
purposes, they put cars in there for the Seaboard to pick up, and they 
would put cars in there for the Southern to pick up the next day, and 
for moving cars from the Southern to the Seaboard and back. It was 
used for repairing brakes. I went to work at Franklin, Va., in July, 
1927, and was constantly employed there from that time until I was 
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injured. . . . We repaired cars there every day on this track; 
when a train came in and there was something wrong with the ear I 
would get the car and repair it. I had nothing to do with the placing 
of cars on the track. I made repairs to those bad order cars coming in. 
I made repairs on that track all the time I was there. Southern trains 
usually came in on that connection track anywhere between 10:45 and 
11:00 o’clock to pick up cars; the passenger train was due at 10:58. 
On 10 December, 1927, the train came in from the Southern on the 
connection track between 9:15 and 9:30 in the morning. I had never 
seen it there as early as that before. It was a switcher out of Ports- 
mouth. . . . Q. During your entire employment there what was 
the custom and practice with respect to making light repairs to freight 
ears? (Objection by defendants; overruled. Defendants except.) A. 
The custom and practice was to repair them at different places wherever 
it was convenient; around the yard limits where it was convenient, and 
I repaired some over the river and some on this connection track and in 
different places. . . . My tools were in the shanty. I had nothing 
to do with the movement of cars. On the morning of 10 December, 
1927, I was applying a brake shoe on a Southern car on the connection 
track, located just a few steps from the shanty toward the highway, 
and I think it was east. It was toward the Southern track, That car 
was placed there about five minutes before I went to repair it. Before I 
made reparrs to it, 7t was not in safe condition for movement. It had a 
defective brake. . . . I was working on the end of the car in the 
opposite direction from which the Southern train came. It would be 
hard to see a train coming from the Southern to the Seaboard because 
there is a big bank on the inside of the curve. . . . Q. State whether 
or not vou had repaired cars on this connection track for the period of 
time you had worked prior to 10 December, 1927? A. Yes. Q. What 
was the custom of the crew of the Southern when they would come in 
the connection track to get cars from the Seaboard for the Southern? 
A. It was customary for the trains to come into the connection track 
and stop before coupling to the cars and for a member of the Southern 
crew to get down on the ground and look around the car and see if it 
was ready for the Southern to move it. Q. State whether or not that 
had been the custom during the entire time you had worked there for 
the Southern and the Seaboard? (Objection by defendants; overruled. 
Defendants except.) A. Yes. . . . I was working on the end of the 
car nearest the shanty, replacing a brake shoe. I was connecting a 
brake under the car. I was facing the car, I had to put a brake shoe 
in and that is next to the wheel on the inside, and the old shoe was 
worn out, and to apply the new one I had to disconnect the brake under 
the car, and I got a new shoe in and stepped back underneath to recon- 
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nect the brakes. There is a piece of casting that extends toward the 
end, and there is a lever piece to the casting, and there are several places 
where you tighten them. I earned around $145.00 per month at this 
place. I did not have any notice or warning of any kind that any car 
or train was coming over that connection track during that hour? JI 
did not ever, at any time, see that train or car come in over that track 
from the Southern end at that hour of the day. . . . JI was per- 
forming my services hike I had been and making the hght running re- 
pairs. This was the kind of repair that I was required to make. 
Replacing parts is a hight repair. Performing the service J was perform- 
ing required me to be in the position that I was in at the time referred 
to. While I was engaged in the performance of my duties the Southern 
from the other end came in over this track and hit the car that J was 
working on and knocked me up under it and dragged me, squeezed 
me and mashed me at the same time. Q. State whether or not any 
slgenal was given of the approach of that train? A. No; I never heard 
a sound of it. I never heard a sound of any signal. I had no knowledge 
of the approach of the train until the collision occurred. Wedges under 
the wheel were holding the car stationary upon which I was working, 
sufficient to keep it from moving of its own volition. Jt was a hard 
blow, and it was knocked the length of the car, and I couldn’t get out, 
and give an alarm that I was hurt. It dragged me the distance of the 
car.” The length of the car was between 380 and 40 feet. Plaintiff 
testified further that blue flags were “not used for making repairs on a 
transportation yard. . . . I was just broke to pieces and my chest, 
back and head seemed like it was crushed. The left jaw was broke, 
and my eyes swollen so that I could not see. I never have closed my 
teeth on one side since, and they do not come together. . . . I am 
not able now to close my teeth and chew food as I did before. They did 
not do anything to the jaw at the hospital. My back and shoulder pain 
me all the time; when I try to erect myself it hurts. I am deformed 
and I am very much stooped over. The left shoulder is one or two 
inches lower than the right one sinee I was injured. The left shoulder 
was broken. The bottom of that shoulder is where I am troubled, and it 
never has been right.” Plaintiff made no request for this car to be 
removed. “I could not lean out to the side and see. I would not see 
around the bend on account of the curve and the high bank. That is 
the way I had done it since I had been there. If I needed assistance 
I could call on the section people. I suppose if I had needed any one 
that morning to help me I would have called on the section force and J 
suppose they would have come. I had repaired cars on other tracks. 
The derailer had been set on the track toward the point from which the 
Seaboard came in. No train could come in over that unless the derailer 
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and switch were changed. . . . I was making repairs at Franklin 
in the same manner in which I theretofore made repairs at Raleigh. 
In this case I did not know that the car was going to be moved by the 
Southern or any other train. The connection track was the most con- 
venient place in the yard to make these repairs. No assistant was neces- 
sary in making that repair. Q. What about the force with which the 
coupling was made, had you observed that prior to this date? (Objec- 
tion by defendants; overruled. Defendants except.) A. Yes. Q. How 
did the manner in which that coupling was made that morning compare 
with the force ordinarily used? (Objection by defendants; overruled. 
Defendants except.) A. It seemed to het the car much harder, shoving 
it up at least a car length. I had not noticed them hitting that hard 
before. Q. State whether or not there was any necessity of using the 
force that was used to make it? (Objection by defendants; overruled. 
Defendants except.) A. No. Q. State whether or not there was any 
necessity of knocking the car any distance? (Objection by defendants; 
overruled. Defendants except.) A. As a general rule it moved a few 
inches, and you can couple a car just moving it a few inches. I was 
never furnished any rule book by either the Southern or Seaboard. I 
answered what the name of the book was that Major Joyner showed me, 
by reading the name printed on the front of it. . . . I did not ever 
request the Seaboard or Southern to furnish me a blue flag. There had 
not been any custom or practice that required the use of a blue flag on 
my part.” 

Upon demand made upon the defendants by counsel for plaintiff the 
defendant, Southern, furnished to plaintiff the papers which were ad- 
mitted by the ‘defendant, Southern, to be a true copy of the contract 
between the Southern and the Seaboard relative to the interchange track 
and in force and effect on 10 December, 1927. The plaintiff offered 
this contract in evidence. 

Plaintiff offered in evidence a portion,of section 5 of the answer of 
defendant, Seaboard, as follows: “It is admitted that the interchange 
or connection track at Franklin, Va., is used in the transfer of freight 
cars between this defendant and the Southern under a private contract 
entered into by this defendant and said company.” (The Southern and 
Seaboard both objected to the introduction of the contract, overruled, 
the defendants except.) 

Plaintiff offered in evidence a portion of the answer of defendant, 
Seaboard, to section of the amended complaint, as follows: “It is ad- 
mitted that on 10 December, 1927, the plaintiff was engaged in making 
repairs to Southern box car No. 35869 on the track connecting this 
defendant’s line of railroad with that of the Southern.” 

The defendant, Seaboard, admitted that it was engaged and that plain- 
tiff was employed in interstate commerce at the time of the injury. 
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kh. H. Peters, a witness for defendant, Southern, testified in part: “I 
am an employee of the Southern. I am operator-clerk at Franklin, Va., 
and have been there since 1918, and I have been with the railroad for 
twelve years. On and before 10 December, 1927, it was my duty relative 
to noting the arrival of Southern trains to put it down on regular forms. 
I made a record of the arrival of trains of which Mr. Yarborough was 
the conductor known as the switcher. I have here the record which I 
made myself that records the arrival of trains at Franklin. The switcher 
arrived at Franklin at 9:35 on 10 December, 1927. The general arrival 
of the time of that train varied. It depended upon the volume of 
business. . . . During the latter part of November the hours of 
arrival were later, depending upon the amount of business. In connec- 
tion with the removal of Southern cars from the interchange track it 
was my duty to receive the numbers from the Seaboard and they notified 
me that they were on there and I had to give the conductor a list to 
take them off. I do not know whether it was the custom of the Seaboard 
to notify me when a car was placed on the track. They would phone 
us that the cars were ready to be pulled. My records show that on 10 
December, 1927, Conductor MeGee (of the Seaboard) phoned that 
Southern empty car number 36859 was ready for movement, and that is 
all the information that I had at the time concerning the car. That was 
the regular way of notifying me, éither by that or the agent. After I 
got that information I put it down on the record book and put it on 
the switch lst to come out. I gave the directions to Conductor Yar- 
borough as soon as he got in the office.” 

J. TI. Soloman, a witness for Southern, testified “Am employee of 
Seaboard. I am clerk for supply department.” On cross-examination: 
“The records do not show that any blue flag was sent to Mr. Hamilton.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant, 
Southern, as alleged in the complaint? Answer: Yes. 

2. If so, did the plaintiff by his own negligence contribute to his in- 
jury as alleged in defendant Southern’s answer? Answer: No. 

3. Was the plaintiff engaged in interstate commerce at the time of his 
injury? Answer: Yes. 

4. Was the plaintiff injured by the negligence of the defendant Sea- 
board, as alleged in the complaint? Answer: Yes. 

5. If so, did the plaintiff by his own negligence contribute to his own 
injury as alleged in the answer of defendant Seaboard? Answer: No. 

6. Did the plaintiff voluntarily assume the risks of his injury as 
alleged in the answer of the defendant Seaboard? Answer: No. 


cur 
Or 
= 


N.C.] SPRING TERM, 1931. 


HAMILTON v, R. R. 





7. What amount of damages, if any, has plaintiff sustained by reason 
of his injury? Answer: $33,875.00. 

8. If the plaintiff by his own negligence contributed to his injury, 
by what amount are the damages to be reduced? Answer: ............. 

Upon the verdict, the court below rendered judgment. The defendants 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. 

The other material facts will be considered in the opinion. 


Robert N. Summs and Clyde A. Douglass for plaintiff. 
Smith & Joyner for Southern. 
Murray Allen for Seaboard. 


Crarkson, J. At the conclusion of plaintiff’s evidence, the defendant, 
Southern, moved for judgment as in case of nonsuit. C. 8., 567. The 
court overruled this motion and the defendant, Southern, duly excepted 
and assigned error. 

At the conclusion of plaintiff’s evidence, the defendant, Seaboard, 
moved for judgment as in case of nonsuit. C. 8., 567. The court over- 
ruled this motion and the defendant, Seaboard, duly excepted and 
assigned error. 

The defendant, Seaboard, then rested without offering testimony and 
renewed its motion for judgment of nonsuit at the close of all the evi- 
dence. The court overruled this motion, and the defendant, Seaboard, 
duly excepted and assigned error. C. S., 567. 

In Moore v. Rh. &., 179 N. C., at p. 639, we find: “It 1s the rule pre- 
yailing in both State and Federal procedure that on a motion for in- 
voluntary nonsuit, equivalent with us to a demurrer to the evidence the 
facts presented which make in favor of plaintiff’s claim, must be accepted 
as true and interpreted in the light most favorable to him.” Certiorare 
denied. Director General of Razlroads v. Moore, 254 U. 8., 640; 
Southern Railway Co. v. Gray, 241 U. S.,.at p. 837 (167 N. C., 433). 

The defendant, Seaboard, then requested the court in writing to In- 
struct the jury that they cannot consider as evidence against defendant, 
Seaboard, any testimony offered by the defendant Southern, or by 
plaintiff in rebuttal. The court refused to so instruct the jury and the 
defendant, Seaboard, excepted and assigned error. C. S., 565. 

The defendant, Southern, offered the conductor of its train at the 
time of the injury, who started to testify. Defendant, Seaboard, at this 
point moved the court to instruct the jury that none of this evidence 
was to be considered against the Seaboard. The motion was overruled 
and the defendant, Seaboard, excepted and assigned error. We think 
the court was correct in overruling all the above motions and the in- 
structions prayed for by the Seaboard. 
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The defendant, Seaboard, admitted that it was engaged in and plain- 
tiff was employed in interstate commerce at the time of his injury. It 
also admitted that on 10 December, 1927, the day plaintiff was injured, 
he was engaged in making repairs to Southern box car No. 35869, on the 
track connecting its line of railroad with that of the Southern. 

The SUPE me Court of the United States declared the First Federal 
Employers’ Liability Act imvalid. First Employers’ Liability Cases, 
207 U.S., 463, 52 L. Ed., 297. 

The Second Federal Employers’ Act was held valid. 223 U.S., 1, 56 
L. Ed., 327. “The first section provides that every common carrier 
by paieaad while engaged in interstate commerce shall be liable to every 
employee while employed by such carrier in such commerce or in case 
of his death, to certain beneficiaries therein named, for such injury or 
death, resulting in whole or in part, from the negligence of the carrier, 
or its employees, or by defects or insufficiencies due to negligence in any 
of its equipments or property. The second section provides that every 
common carrier by railroad on lands of the United States other than 
states shall be liable in the same way to any of its employees. The third 
section prescribes that contributory negligence shall not bar recovery, 
but shall only diminish the damages, except that no employee injured 
or killed where the violation of a safety law for employees contributed 
to the injury, shall be held to have been guilty of contributory negli- 
gence. The fourth section provides that assumption of risk shall not be 
a defense, where the violation of a safety law contributed to the acei- 
dent. The fifth section declares all contracts or devices intended to 
exempt the carrier from liability under the act to be void, except that 
the carrier may plead as a set-off any sum it paid to the injured em- 
ployee as insurance or relief fund. Section 6 provides that any action 
under the act 1s barred after two years. Section 7 declares that the 
term ‘common carrier,’ as used in the statute, shall include the receiver 
or receivers or other persons or corporations charged with the duty of 
the management and operation of the business of a common carrier.” 
(Italics ours.) 2 Roberts Federal Liabilities and Carriers (2d ed.) 
(1929), part sec. 709, p. 1329. 

The defects in the act of 1908 were covered by ation nents of 1910. 
“Tn the enforcement of the provisions of the act of 1908, the courts held 
that the right of action given to an injured employee ‘did not survive 
to his personal representative in the event of his death; that an action 
instituted in the state court under the Federal Act could be removed 
to the proper circuit court when the required amount was involved and 
a diversity of citizenship existed, and that when the jurisdiction of a 
Federal Cireuit Court was based on the fact that the suit arose under 
a law of the United States, the plaintiff was compelled to sue in the 
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district of which the defendant was an inhabitant, which, in case of a 
corporation, was the jurisdiction in which the charter of the defendant 
corporation was issued. . . . The amendatory act of 1910 resulted 
from the decisions of the courts in these cases. The amendment to 
section 6 provided that any action under the ack may be brought in a 
circuit court of the Umted States, in the district of the residence of the 
defendant, or in whach the cause of action arose, or in which the defend- 
ant shall be doing business at the tume of commencing such action, and 
further prescribed that the jurisdiction of the courts of the Umted States 
under the act shall be concurrent with that of the courts of the several 
states, and no case arising under the act and brought in any state 
court of competent jurisdiction shall be removed to any court of the 
United States. The second amendment provided that any right of action 
given by the act to a person suffering injury shall survive to his or her 
personal representative, for the benefit of the surviving widow or hus- 
band and children of such employee, and, if none, then of such em- 
ployee’s parents, and, if none, then of the next of kin dependent upon 
such employee, but in such cases there shall be only one recovery for 
the same injury.” (Italics ours.) Roberts, swpra, sec. 710, pp. 1336-7. 
Lamb v. R. B., 179 N. C., 622; Barbee v. Davis, 187 N. C., 78, 
certiorari denied, 264 U. S8., 588; Southwell v. Rk. R., 191 N. C., 153, 
275 U. S., 64; Inge v. &. B., 192 N. C., 522, certeorari denied, 273 
U. 8., 758; Troxler v. &. R., 194 N. C., 446; Cole v. R. &., 199 N.C, 
389; certiorart denied, 9 January, 19381; Pyatt v. R. R., 199 N. C., 397. 

“The provision of section 2 of the Safety Appliance Act of 1910, 
requiring all cars of railroads whose lines are highways of interstate 
commerce to be equipped with ‘efficient hand brakes,’ unlike the pro- 
vision respecting power brakes, applies to cars while engaged in switch- 
ing operations and in train movements as well. The brake must at all 
times be ‘efficient.’’”’ Roberts, supra, part sec. 719, p. 1351. 

“The Safety Appliance Act, as finally amended and as supplemented 
by the orders of the Interstate Commerce Commission, requires the 
furnishing and maintenance of a considerable number of appliances. 

Here, also, may be placed the provision permitting a carrier to 
refuse to receive from connecting carriers or shippers any cars not 
equipped sufficiently, on accordance with the first section of the act, 
with such power or train brakes as will work and readily interchange 
with the brakes in use on its own cars, as required by the act.” (Italics 
ours.) Roberts, supra, sec. 716, at p. 1347. 

The material part of the Safety Apphance Act applicable to this case 
provides: “It shall be unlawful for any common carrier subject to the 
provisions of this act to haul, or permit to be hauled, or used, on its line 
any ear subject to the provisions of this act not equipped with 
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efficient hand brakes. . . .” (Act 14 April, 1910, 36 Stat. at L., 298, 
chap. 160 and part of sec. 2, 1 July, 1911.) 

“The courts are agreed that the Federal Employers’ Liability Act, 
being a humane and remedial statute, should invariably be given a liberal 
construction, to the end that the remedy proposed shall be advanced, 
and that the evil against which it was directed shall be corrected.” 
Roberts, supra, sec. 711, p. 1837. Section 712: “Moreover, since it is 
a Federal statute, decisions of the National courts construing the act 
take precedence over those of the State courts. For example, in de- 
termining when a carrier is guilty of negligence under the act; when 
an employee assumes the risk; what proof creates a dependency in 
death cases within the meaning of the act; whether the doctrine of 
res ipsa loquitur applies; whether there is any evidence tending to 
show hability sufficient for the case to be submitted to the jury; the 
measure of damages and instructions thereon, are all matters upon 
which decisions of the National courts control. ‘As the action is under 
the Federal Employers’ Liability Act, rights and obligations depend 
upon it and applicable principles of common law as interpreted and 
apphed in Federal courts.’ (Southern Radway Co. v. Gray, 241 UL S., 
333, 60 Law Ed., 1030 (167 N. C., 483, reversed). Where the de- 
cisions of the Federal courts on a question under the act are conflicting, 
then a State court will follow those decisions of the National courts 
which appear to it to rest on the better reason.” Section 712, pp. 
1388-40, Roberts, supra. 

In Jamison v. Encarnacion, 281 U. S., at p. 640, Mr. Justice Butler, 
delivering the opinion of the Court, citing numerous authorities, said: 
“Tt is intended to stimulate carriers to greater diligence for the safety 
of their employees and of the persons and property of their patrons. 
The rule that statutes in derogation of the common law are to 
be strictly construed does not require such an adherence to the letter as 
would defeat an obvious legislative purpose or lessen the scope plainly 
intended to be given to the measure. . . . The act is not to be nar- 
rowed by refined reasoning or for the sake of giving ‘negligence’ a tech- 
nically restricted meaning. It is to be construed liberally to fulfill the 
purposes for which it was enacted, and to that end the word may be 
read to include all the meanings given to it by courts and within the 
word as ordinarily used. . . . ‘Negligence’ is a word of broad sig- 
nificance, and may not readily be defined with accuracy. Courts usu- 
ally refrain from attempts comprehensively to state its meaning. While 
liability arises when one suffers injury as the result of any breach of 
duty owed him by another chargeable with knowledge of the probable 
result of his conduct, actionable negligence is often deemed—and we 
need not pause to consider whether rightly—to include other elements. 
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Some courts call wilful misconduct evincing intention or willingness 
to cause injury to another gross negligence.” 

In proceedings brought under the Federal Employers’ Liability Act, 
rights and obligations depend upon it and applicable principles of com- 
mon law, as interpreted and applied in Federal courts; and negligence 
is essential to recovery. New Orleans & N. H. RB. RB. Co. v. Harris, 
247 U. S., 367. 

“One of the leading cases under the Federal Employers’ Liability 
Act was that of Seaboard A. L. R. Co. v. Horton, 233 U. S., at p. 501, 
reversing this Court (162 N. C., 424). Mr. Justice Prtney said: ‘It 
was the intention of Congress to base the action upon negligence only, 
and to exclude responsibility of the carrier to its employees for defects 
and insufficiencies not attributable to negligence. The common-law rule 
is that an employer is not a guarantor of the safety of the place of 
work: or of the machinery and appliances of the work; the extent of its 
duty to its employees ws to see that ordinary care and prudence are 
exercised, to the end that the place in which the work ws to be performed 
and the tools and appliances of the work may be safe for the workmen. 
Hough v. Texas & P. R. Co., 100 U. &., 214; Washington & G. R. 
Co. vu. McDade, 185 U. S., 554; Choctaw, O. & G. BR. Co., v. McDade, 
191 U. S., 64, 67” (Italics ours.) Southwell v. &. £., 191 N. C., at 
p. 157-8 (275 U.S., 64). 

“The term ‘negligence’ has been defined by the National Supreme 
Court to be the failure to do what a reasonable and prudent person 
would ordinarily have done under the circumstances of the situation, 
or doing what such a person under the existing circumstances would 
not have done. The essence of the fault may he in omission or com- 
mission. The duty is dictated and measured by the exigencies of the 
situation. Negligence has always relation to the circumstances in which 
one is placed, and what an ordinarily prudent man would do or omit 
in such circumstances. Charnock v. Texas & R. R. Co., 194 U. S.,, 
432, 48 L. Ed., 1057.” Roberts, supra, sec. 811, pp. 1558-9. 

In Baltemore & O. R. R. Co. v. Groeger, 266 U. S., at p. 524, we 
find: “The credibility of witnesses, the weight and probative value of 
evidence are to be determined by the jury and not by the judge. How- 
ever, many decisions of this Court establish that, in every case, it 1s 
the duty of the judge to direct a verdict in favor of one of the parties 
when the testimony and all the inferences which the jury could justi- 
fiably draw therefrom would be insufficient to support a different 
finding.” 

“Tt is the well settled rule of practice and accepted position in this 
jurisdiction, that, on a motion to nonsuit, the evidence which makes 
for the plaintiff’s claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defendant’s wit- 
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nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is ‘entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom.’” Nash v. Royster, 189 N. C., at p. 410; Murphy v. Coach 
Co., ante, at p. 100. 

“Direct or positive proof is not required to show that a negligent act 
or defect was the cause of an injury to, or death of, an employee en- 
gaged in interstate commerce. The manner and circumstances of the 
occurrence, and all the accompanying surroundings, as proven, may be 
examined in order to ascertain and determine whether or not an infer- 
ence that a negligent defect caused the death was a reasonable one.” 
Roberts, supra, sec. 819, at p. 1572; Goss v. Williams, 196 N. C., 216. 

We have set forth at length the law in the Federal courts applicable 
to this action. 

The defendant Seaboard, in its answer, denied negligence, and set up 
the plea of contributory negligence and assumption of risk. Applying 
the law as above stated, was the evidence in regard to negligence suffi- 
cient to be submitted to a jury? We think so. Plaintiff’s evidence was 
to the effect: That he was working on an “exchange track” as a car 
repairman for the Seaboard and Southern, on 10 December, 1927, at 
Franklin, Va., and inferentially both defendants contributed to his 
pay. The evidence was sufficient to be submitted to a jury that he was 
in the employ of both defendants. That at the time there was an agree- 
ment between the defendant railroads in regard to the “exchange track.” 
The answer of defendant Seaboard admitted that the “exchange track” 
is used in the transfer of freight cars between it and the Southern 
under a private contract entered into between them. The Southern on 
demand of plaintiff produced the contract between them relative to the 
“exchange track” and that it was in force and effect at the time plaintiff 
was injured on 10 December, 1927. The defendants are sued as joint 
tort-feasors. There was evidence alzunde as to said railroads being 
joint tort-feasors. At least the manner of introduction of the evidence 
to show this was in the discretion of the court below and there was evi- 
dence of codperation. | 

In Wigmore on Evidence, Vol. 2 (2 ed.), at latter part of section 
1079, at p. 593, we find: “The admissions of joint tort-feasors are re- 
ceivable against another on the same principle and with the same 
limitation as those of conspirators; this is merely the same doctrine in 
its application to civil lability for torts.” 

This contract was to: the effect that each of the said railroads have 
“equal rights with the other in and to the use of” the “exchange track,” 
“so to be jointly owned and operated hereunder.” The maintenance to 
be paid half by each. Then the responsibility between them for 
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“injury” to “person,” however resulting and “arising by reason of or 
in connection with the joint use by the parties hereto of the said tracks 
as aforesaid, shall be distributed as follows,” etc. The responsibility 
for damages to employees by reason of coneurrent negligence “shall be 
borne” by the parties hereto in equal contribution! We think the evi- 
dence sufficient to make the contract competent against. both defendants. 

Near this “exchange track” was a ear inspector’s shanty, with tools 
which were used by plaintiff in repair work continuously for some six 
months prior to the injury complained of. Cars were put on the said 
track by both defendants to pick up in the course of business, and it 
was used for repairing brakes. Plaintiff repaired cars every day on 
this track. That 1s when there was anything wrong with the cars, and 
made repairs on the bad order cars coming in. Plaintiff had nothing 
to do with the movement of the cars. 

The question and answer in regard to the custom and practice in 
regard to making hght repairs to freight cars on the “exchange track” 
is competent. A peculiar and special custom is not binding on a person, 
unless known to him. Furst Nat. Bank v. Birkhart, 100 U. S., 686. 
Long established customs and usages are to be judicially recognized as 
part of the law. Dale v. Pattison, 234 U. S., 399. 

The rule is thus stated in Penland v. Ingle, 1388 N. C., at p. 457: 
“The character and description of evidence admissible for establishing 
the custom is the fact of a general usage and practice prevailing in the 
particular trade or business, and not the opinions of witnesses as to the 
fairness or reasonableness of it.” Crown Co. v. Jones, 196 N. C., at 
p. 211. 

On the morning of plaintiff’s injury, 10 December, 1927, the Sea- 
board placed a Southern car on the “exchange track” about five minutes 
before plaintiff went to repair it. When the crippled car was put in 
the “exchange track” by the Seaboard, the switch on the Seaboard end 
of the connection track was set for the main line, and there was a de- 
railer on this track and no ear could come in, and if it did the derailer 
would throw it off the track. The Southern car, when put on the con- 
necting track was not in a safe condition for movement. The brake 
was defective. This car was a few steps from the shanty furnished for 
plaintiff as repairman. This car was on an incline, wedges under the 
wheel were placed by plaintiff for holding the car stationary to keep 
it from moving of its own volition, while he was working under it. 
Plaintiff was working on the end of the car nearest the shanty, replac- 
ing a brake shoe; he was facing the car; he had put a brake shoe in 
next to the wheel on the inside; the old shoe was worn out. To apply 
the new one he disconnected the brake under the car, when he got the 
new shoe in; he stepped back underneath to reconnect the brakes. There 
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was a piece of casting that extended towards the end and there was a 
lever piece to the casting, and there were several places to tighten them. 
Plaintiff, while working at the end of the car in the opposite direction 
from which the Southern Railway train came in, could hardly see a 
train coming from the Southern main track over this connection track to 
the Seaboard, as there was a big bank on the inside of the curve. Plaintiff 
gives his version of the injury as follows: “I did not have any notice 
or warning of any kind that any car or train was coming over that 
connection track during that hour. I did not ever, at anv time, see 
that train or car come in over that track from the Southern end at that 
hour of the day. . . . I was performing my services like I had 
been and making the hght running repairs. This was the. kind of 
repair that I was required to make. Replacing parts is a light repair. 
Performing the service I was performing required me to be in the posi- 
tion that I was in at the time referred to. While I was engaged in the 
performance of my duties the Southern from the other end came in 
over this track and hit the car that I was working on and knocked me 
under it and dragged me, squeezed me and mashed me at the same time. 
Q. State whether or not any signal was given of the approach of that 
train? A. No, I never heard a sound of it. I never heard a sound of 
any signal. I had no knowledge of the approach of the train until the 
collision occurred.” 

Plaintiff, while under the car performing his duty as a repairman 
for both defendants, as we think the evidence warrants, the car belonged 
to the Southern, and in removing a worn out brake shoe the defendant 
Southern without warning or notice, and earlier than was customary, 
with unnecessary and harder force than ordinarily used, knocked the 
crippled car at least a car length and seriously injured plaintiff. 

“Again, it is recognized in both jurisdictions that railroad com- 
panies in the operation of their freight trains are held to a high stand- 
ard of care reasonably commensurate with the risks and dangers usually 
attendant upon the work, and although negligence may not be inferred 
from the ordinary jolts and jars incident to their operation, it may be 
imputed where there has been a ‘sudden, unusual, and unnecessary 
stopping of such trains, likely to and ouch do raul in serious and 
substantial injuries to employees or passengers thereon” Texas Pacific 
Ry. v. Behymer, 189 U. S., 469; Texas Ry. v. Archibald, 170 U. S., 
665-673; Indianapolis, etc., Ry. v. Horst, 93 U. S., 291; Jones v. R. £., 
176 N. C., 260; Ridge v. R. R., 167 N. C., 510; Suttle v. R. B., 150 
N.C., 668; Marable v. R. R., 149 N. C., 557; Con. N.O.& T. P. Ry. v. 
Evans, Admr., 129 Ky., 152.” Lamb v. BR. #., 179 N. C., at p. 622. 

We think the exception and assignment of error in regard to this 
line of evidence—sudden, unusual and unnecessary coupling—under 
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the circumstances of this case, cannot be sustained. It was further in 
evidence on the part of plaintiff that he made no request for this car 
to be removed, and there was no custom or practice that required the 
use of a blue flag on the part of plaintiff. If the defendants, Seaboard 
or Southern, knew, or by the exercise of due care ought to have known 
that this was a crippled car, either one of the defendants under the 
safety appliance act could refuse to receive it until repair was made. 
The Seaboard knew, or in the exercise of reasonable care ought to have 
known, this Southern car was crippled, and when crippled or needing 
repair, it was the plaintiff’s duty to repair it. The Southern could not 
haul or permit it to be hauled in its crippled condition. The evidence 
being to the effect that the Seaboard jointly owned, operated and used 
the “exchange track” with the Southern, and it was a question of due 
care, in that the Seaboard did not notify the Southern that it had put 
one of its crippled cars on the “exchange track” that required repair. 
At its end it had protected the car by a derailer, knowing plaintiff, in 
the performance of his duty, had to go under the car to repair the 
worn out brake, but omitted to notify the Southern of the condition of 
the car and the duty of plaintiff to repair same and the hazard attend- 
ant on plaintiff of the Southern going on this “exchange track” to pick 
up the car without giving plaintiff warning. 

The courts invariably give a liberal construction to the Federal Em- 
ployers’ Liability Act, it being humane and remedial. It is said by 
Myr. Justice Butler, in the Jamison case, supra: “While lability arises 
when one suffers injury as the result of any breach of duty owed him 
by another chargeable with knowledge of the probable result of his 
conduct, actionable negligence is often deemed—and we need not pause 
to consider whether rightly—to include other elements.” 

The evidence in matters of this kind ean be either direct or circum- 
stantial. The authorities are to the effect that the essence of the fault 
may he in omission or commission. The rule applicable may be thus 
stated by a general confession prayer of one of our churches: “We have 
left undone those things which we ought to have done; and we have 
done those things which we ought not to have done; and there is no 
health in us.” 

This omission on the part of the defendant, Seaboard, from the evi- 
dence, left no physical health in plaintiff, according to his testimony. 
As to the spiritual—that is another realm. See Grand Trunk W. f. 
Co. v. Lindsay, 233 U. S., 42; Chicago FR. I. & P. BR. v. Wright, 239 
U.S8., 548; Texas & P. R. Co. v. Rigsby, 241 U.S., 33; San Antonio & 
A. P. RB. Co. v. Wagner, 241 U. S., 476; Spokane & C. BR. BR. v. Camp- 
bell, 241 U.S, 497. 

In Link v. Seaboard Air Line R. Co., Vol. 156 S. E., at p. 483 (S. C.), 
an able opinion written by Associate Justice Stabler of the Supreme 
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Court, citing numerous Federal decisions: “It is now settled beyond 
controversy that the Federal Safety Appliance Act imposes upon the 
carrier an absolute duty to equip its cars with apphances prescribed in 
the act, and to maintain such appliances In a secure condition; and the 
liability for failure to do so is absolute, regardless of negligence on the 
part of the defendant or contributory negligence on the part of the 
plaintiff.” | 

The primary cause may be the proximate cause of a disaster though 
it may operate through successive instruments. Milwaukee d St. P. BR. 
Co. uv. Kellogg, 94 U.S., 469. 

Mr. Chief Justice Waite in delivering the opinion of the Supreme 
Court of the United States in Grand Trunk Railway Company v. 
Cummings, 106 U. 8., 700, 27 Law Ed., at p. 267, said: “If the negli- 
gence of the company contributed to, it must necessarily have been an 
immediate cause of the accident.” 

The rule is that a man is bound to contemplate the natural and prob- 
able consequences of his own act. Lazarus v. Phelps, 152 U. S., 81. 

One is held responsible for all the consequences of his acts which are 
natural and probable and ought to have been foreseen by a reasonably 
prudent man. Atchison T. & S. F. R. Co. v. Calhoun, 213 U. 8., 1. 

To relieve the one responsible for the original wrong from hability 
for injury there must be the intervening of a new and independent 
cause between the wrong and the injury. Vewras & P. &. Co. v. Stewart, 
228 U. S., 357. 

In Roberts, supra, see. 872, at p. 1701, we find: “The Employers’ 
Liability Act, however, differs from the other Federal acts regulating 
railroads in that it states, with some particularity, the basis of civil 
liability of carriers for injuries to their employees. The terms of the 
act must be examined to ascertain whether it changes in any way the 
common-law rules as to proximate cause. The act declares, in section 1, 
that liability shall exist if the injury or death, as the case may be, was 
one ‘resulting in whole or in part from the negligence of any of the 
officers, agents or employees of such carrier, or by reason of any defect 
or insufficiency, due to its negligence, in its cars . . . or other 
equipment.’ In identical language the same conditions of hability are 
restated in section 2 of the Liability Act. By section 3 contributory 
negligence is eliminated as a factor in determining liability, and by 
section 4 assumption of risk is likewise eliminated in those cases wherein 
a violation by the defendant carrier of any of the Federal safety 
statutes ‘contributed to the injury of such employee.’ Disregarding 
the purely negative influence upon the question of liability of the 
defense of assumption of risk, and considering only the positive factors, 
negligence of the employer and want of care on the part ef the em- 
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ployee, it seems clear, in the light of the provisions above abstracted, 
that the lability statute definitely recognizes the complex causal basis 
of the most injuries, and, in effect, states that if, among the several 
factors which have combined to produce an injury within the purview 
of the statute, there shall be found any negligent act or omission on the 
part of the carrier to which such injury was even in part due, then 
liability for such injury shall fall upon the carrier. . . . (p.1703). 
In the words of Mr. Justice Holmes: ‘We must look at the situation as 
a practical unit, rather than inquire into a purely logical priority.’ ” 

With the facts above set forth and the law as stated, and taking all 
the evidence, circumstantial and direct, the Safety Appliance Act, and 
the entire facts and circumstances of this case, we think the evidence 
was sufficient to be submitted to the jury on negligence and proximate 
cause as to both defendants. The burden is on plaintiff as to negli- 
gence and on the defendants as to contributory negligence and assump- 
tion of risk. Speas v. Bank, 188 N. C., 524. 

“Contributory negligence under the Federal Employers’ Liability Act 
has been defined by the United States Supreme Court in the following 
language: ‘Contributory negligence involves the notion of some fault 
or breach of duty on the part of the employee, and since it is ordinarily 
his duty to take some precaution for his own safety when engaged in a 
hazardous occupation, contributory negligence is sometimes defined as 
a failure to use such care for his safety as ordinarily prudent employees 
in similar circumstances would use.” Seaboard Air Line Ry. Co. v. 
Horton, 233 U. S., 492, 58 L. Ed., 1062. In another case before the 
Supreme Court of the United States the following definition of contribu- 
tory negligence was approved: ‘Contributory negligence is the negligent 
act of a plaintiff which, concurring and codperating with the negligent 
act of a defendant, is the proximate cause of the injury.’ Norfolk & 
W. &. Co. v. Earnest, 229 U.S., 114, 57 L. Ed., 1096. Roberts, supra, 
p. 218, sec. 112.” Inge v. BR. #., 192 N. C., at p. 5381; 273 U. S., 753. 

“A servant does not assume the extraordinary and unusual risks of 
the employment, and he does not assume the risks which would not have 
existed if the employer had fulfilled his contractual duties. But only 
those risks are assumed which the employment involves after the em- 
ployer has done everything that he is bound te do for the purpose of 
securing the safety of his servants, that is, he does not assume the risk 
of injury from the negligence of the master.” Richey, Federal Em- 
ployers’ Liabihty Act (2 ed.), p. 179; Pyatt v. Rk. #., 199 N. C., at 
p. 404. 

So far as extraordinary hazards are concerned, an interstate railway 
employee may assume that the employer and his agents have exercised 
proper care with respect to his safety until notified to the contrary, 
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unless the want of care and dangers arising from it are so obvious that 
an ordinarily careful person, under the circumstances, would observe 
and appreciate them. Checago, R. I. d P. R. Co. v. Ward, 252 U.S., 18. 

Was defendant, Seaboard, entitled to an instruction that evidence 
offered by its codefendant, Southern, and by plaintiff, in rebuttal could 
not be considered against defendant Seaboard? We think not. The 
evidence on the part of plaintiff was to the effect that defendants were 
joint tort-feasors. Was Seaboard counsel entitled to the concluding 
speech to the jury, having introduced no evidence? We think not. 

“This question of practice has not been heretofore presented. It is 
the recollection of the members of this Court that the practice has been, 
that where one defendant introduces evidence, that gives the right to 
begin and conclude the argument to the State, and we adopt that view 
as the better rule. If there were several defendants, the rule claimed 
by the defendant would be inconvenient.” S. v. Robinson, 124 N. C., 
at p. 802. 

The defendant, Seaboard, relied on Rule 3 of Rules of Practice in 
North Carolina Superior Courts, as follows: “In all cases, civil or 
criminal, when no evidence is introduced by the defendant, the right of 
reply and conclusion shall belong to his counsel.” This rule is not 
controlling as interpreted by defendant, Seaboard. This action is 
against joint tort-feasors. 

Taking the charge as a whole, we think the court below correctly 
instructed the jury on the different issues relative to the Seaboard, as 
to the burden of proof, accurately defined negligence, contributory negli- 
gence, proximate cause, assumption of risk, and damages, and apphed 
the law applicable to the facts. We do not think there was error in the 
admission and exclusion of evidence. We do not find any prejudicial 
or reversible error which would entitle the Seaboard Air Line Railway 
Company to a new trial. 

As to the defense of the Southern: From the evidence we do not think 
the Southern can sustain its motions for judgment as in case of nonsuit 
at the close of plaintifi’s evidence and at the close of all the evidence, 
and the court below properly overruled the motions. Nor do we think 
there was error in the admission and exclusion of evidence, or in the 
charge of the court below. 

In the decision of this case, we are treating this as an action for 
actionable negligence against joint tort-feasors. The evidence set forth 
what was said, and the authorities cited, in reference to the Seaboard’s 
contentions are also mainly applicable to the Southern. The Southern 
in 1ts answer denied negligence and denied that plaintiff was an em- 
ployee. It set up the plea of assumption of risk and contributory 
negligence, and further “plaintiff failed to display a blue flag, as is the 
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custom and as he was by the rules of his employer required to do, 
giving notice that he was engaged in making repairs on or about the 
said car.” 

The evidence as to the blue flag rule and custom in this section at 
Franklin on the “exchange track” was disputed by plaintiff. From a 
careful review of the evidence on both sides, and the charge of the 
court below, this was a question of fact and was left for the jury to 
determine. The exceptions and assignments of error as to the exclusion 
of certain general rules and customs not confined to the locality of 
Franklin were overruled, and in this we can see no error. The question 
involved was not the rule and custom of a general usage and practice 
prevailing elsewhere, this would not tend to give plaintiff notice. The 
decision as to what constitutes usage and practice is heretofore cited. 
Then again, plaintiff contended if there was ever such a rule of the 
railroad it was a dead rule as to this “exchange track” and in the 
Franklin locality. 

In Herring v. R. h., 189 N. C., at p. 290, citing numerous authorities, 
we find: “It is well settled law that railroad companies, in the conduct 
of their business, have a perfect right to make and promulgate reasonable 
rules and regulations. To be binding, they must be properly promulgated 
and in full force and effect—a living rule—and not revoked or abrogated 
by other inconsistent rules and regulations or orders. With knowledge 
or acquiescence of the master, either express or implied that they have 
been habitually violated, they are ordinarily regarded as a dead rule, 
waived, abrogated or revoked.” 

The Southern contended that it was not guilty of negligence and 
further that “on 10 December, 1927, Conductor McGee (of the Sea- 
board) phoned that Southern empty box car number 36859 was ready 
for movement, and that is all the information that I had at the time 
concerning the car. That was the regular way of notifying me, either 
by that or the agent. After I got that information I put it down on the 
record book and. put it on the switch list to come out. I gave the direc- 
tions to Conductor Yarborough as soon as he got in the office.” Yar- 
borough was the conductor of the train that ran into the crippled ear 
while plaintiff was repairing it. 

As heretofore shown, there was evidence by the contract between de- 
fendants that “equal rights with the other in and to the use of” the 
“exchange track,” “so to be jointly owned and operated hereunder.” 
The maintenance to be paid half by each. Then the responsibility be- 
tween themselves for “injury” to “person” however resulting and “aris- 
ing by reason of or in connection with the joint use by the parties hereto 
of the said tracks as aforesaid, shall be distributed as follows,” ete. The 
responsibility for damages to employees by reason of concurrent negli- 
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gence “shall be borne by the parties hereto in equal contribution.” There 
being evidence aliunde as to both defendants being joint tort-feasors, 
the evidence of one defendant was evidence against the other. 

Mr. Justice Holmes in Union Pac. R. Co. v. Hadley, 246 U.S., 330, 
before quoted, says: “We must look at the situation as a practical unit, 
rather than inquire into a purely logical priority.” 

There was evidence to the effect that the Southern earher than was 
customary went on the “exchange track” to get a ear which, in the 
exercise of due care, it knew or ought to have known was being repaired 
and in making the repair plaintiff would of necessity be under the car; 
it gave no warning before picking up the crippled car, by ringing a 
bell or sounding a whistle; it coupled with unusual and unnecessary 
force; it did not, as was the custom, stop the train before coupling and 
a member of the crew get on the ground and look around and see if the 
car was ready to be moved; it had no right, under the Safety Appliance 
Act, to handle a crippled car. The Seaboard knew, or in the exercise 
of due care ought to have known, that the Southern car was crippled 
when it was put by it on the “exchange track” and the plaintiff would 
of necessity get under the car to repair it; it omitted and neglected to 
find out if it had been repaired and was ready to be hauled, but omitting 
this duty it owed plaintiff, the Seaboard agent telephoned the Southern 
that the empty car was ready for movement. The evidence was to the 
effect that the whole set-up was equal rights of the use of the “exchange 
track,” between the Southern and the Seaboard—a “practical unit,” 
the “joint use” under the contract. The evidence was also to the effect 
that the negligence of each of the defendants contributed to plaintiffs 
injury, and these negligent acts were the proximate causes that produced 
the injury, and both are hable as joint tort-feasors. The combined 
neghgence of both produced the imjury. 

The Southern contended that plaintiff was employed alone by the 
Seaboard, but plaintiff’s testimony is to the contrary, as follows: “On 
10 December, 1927, I was employed by the Seaboard as car inspector and 
repairman at Franklin, Va. I was also working for the Southern as 
repairman; the Seaboard paid me.” 

On the record there was sufficient evidence of this fact, direct and 
circumstantial, at least enough to be submitted to the jury. 

The Southern contended that the following charge was error: “In 
order, however, that a party may be lable for negligence, it is not 
necessary that he should have contemplated, or even been able to 
anticipate, the particular consequences which ensued, or the precise 
injury sustained by the plaintiff. It is sufficient, if by the exercise of 
reasonable care, the defendant might have foreseen that some injury 
would result from his acts or omissions, or that consequences of a gen- 
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erally injurious nature might have been expected.” We cannot so hold. 

The general rule adopted in this jurisdiction is repeatedly sustained 
and thus stated in Hudson v. RB. R., 176 N. C., at p. 492: “In support 
of the first two propositions the defendant relies on the definition of 
proximate cause, in Ramsbottom v. kh. R&., 188 N. C., 41, approved in 
Bowers vu. R. RB., 144 N. C., 686, and in Chancey v. &#. #., 174 N.C, 
351, as ‘A cause that produces the result in continuous sequence, and 
without which it would not have occurred, and one from which any man 
of ordinary prudence could have foreseen that such a result was probable 
under all the facts as they existed,’ to which we adhere, with the modifi- 
cation contained in Drum v. Miller, 185 N. C., 204, and many other 
cases, that it 1s not required that the particular injury should be fore- 
seen, and is sufficient if it could be reasonably anticipated that injury 
or harm might follow the wrongful act.’ ” 

The charge above is taken from 21 A. & E. Ency. Law (2d ed.), p. 
487, quoted in the Hudson case, supra. The Hudson case was against 
the Seaboard and tried under Federal Employers’ Liability Act. We 
think the decisions of the Federal Court sustain the charge. 

In regard to the third issue: “Was the plaintiff engaged in interstate 
commerce at the time of his injury?’ We think on the issue there was 
some evidence to be submitted to the jury, and the Seaboard’s admission, 
the competency of this kind of evidence on the record has heretofore 
been gone into. The evidence being to the effect that both defendants 
were joint tort-feasors. 

The Southern contends that the Safety Apphance Act had no bearing 
on the case. So far as the Southern was concerned, its acts in relation to 
contributing to plaintiff’s injury was bottomed on other acts of negli- 
gence on its part and this aspect, if so applied to the Southern, is not 
prejudicial. 

It may be that in the joint use of the “exchange track” by the defend- 
ants, the Southern knew, or in the exercise of due care ought to have 
known, of the crippled car, which amounted to evidence of negligence 
for coupling up and hauling the crippled car under the Safety Appliance 
Act, and it was one of the proximate causes of plaintiff’s injury. 

The Federal Employer’s Liability Act, in clear language, says: “For 
such injury or death resulting in whole or in part, from the negligence 
of the carrier or its employees,” ete. We find: “In Harton v. Tel. Co., 
141 N. C., 455, the following statement of the law is quoted with ap- 
proval: “To show that other causes concurred in producing or contrib- 
uting to the-result complained of is no defense to an action of negligence. 
There is, indeed, no rule better settled in this present connection than 
that the defendant’s negligence, in order to render him liable, need 
not be the sole cause of the plaintiff’s injuries. When two efficient 
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proximate causes contribute to an injury, if defendant’s negligent act 
brought about one of such causes, he is hable.’ See, also, 21 A. & FE. 
(2d ed.), 495 and note.” White v. Realty Co., 182 N. C., at p. 587-8. 

We do not think the exception and assignment of error as to the 
X-ray photograph can be sustained. The evidence, if competent, merely 
corroborated Dr. Vann, and, if error, is not prejudicial. This evidence 
was cumulative. 

Among the many cases cited by defendants, we think the case. which 
both of the defendants relied on, Chesapeake & Ohio Ry. Co. v. Mihas 
(decided by Supreme Court of U. 8., 25 November, 1929). 2806 U. S., 
102, distinguishable from the present case, as the facts are different. 
In this action plaintiffs set forth many contentions as to the Southern’s 
negligence and it is in evidence that “It was customary for the trains 
to come into the connection track and stop before coupling to the ears 
and for a member of the Southern crew to get down on the ground and 
look around the car and see if it was ready for the Southern to move 
it.” In the Mihas case, at p. 106, we find: “The evidence. however, is 
that the notification or warning was exclusively for persons not em- 
ployees engaged in unloading cars. There was no custom or duty of that 
kind 1n respect to employees engaged on or about the tracks. If there 
was a violation of duty, therefore, on the part of the railway company, 
it was not of a duty owing to Mihas; and the rule is well established 
that it is not sufficient for a complainant to show that he has been 
injured by the failure of another to perform a duty or obligation unless 
that duty or obligation was one owing to the complainant.” This Jan- 
guage in the Mihas case 1s consonant with the position here taken. 

Taking the charge as a whole, we think the court below correctly 
instructed the jury as to the burden of proof on the different issues 
relative to the Southern, accurately defined negligence, contributory 
negligence, proximate cause, assumption of risk, and damages and ap- 
phed the law appheable to the facts. We do not find any prejudicial or 
reversible error which would entitle the Southern to a new trial. 

The questions involved in the trial of this action were mostly those 
of fact. The jury has found for plaintiff, in law we can find no 
prejudicial or reversible error that would warrant a new trial. 

No error. 


Connor, J., concurs in result. 
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1. Trusts A b—Where title to land purchased with separate estate of 
wife is taken in husband and wife a resulting trust is created in her 
favor. 

Where lands are purchased with the money of the wife and deed made 
to the husband and wife for life with remainder to the son of the wife, a 
resulting trust in favor of the wife will be created, and her couveyance 
of the timber standing thereon is valid. 


2. Evidence J b—Parol evidence tending to establish resulting trust is 
admissible in evidence. 

Where a deed to lands is made to the husband and wife for life with 
remainder over, the conveyance reciting that the purchase price was 
paid by both, evidence is competent to establish a resulting trust in her 
favor that at the time the deed was being prepared that she told the 
draftsman in the presence of her husband that she was furnishing the 
money from her separate estate and that the full title was to be conveyed 
to her. 


8. Evidence D f—Testimony in this case held competent as tending to 
corroborate testimony of defendant. 

Where a wife seeking to engraft a resulting trust on certain lands has 
competently testified that the purchase price was paid by her out of her 
separate estate, testimony of a disinterested witness to this effect is compe- 
tent in corroboration of her testimony. 


i 


. Same—Question asked witness on cross-examination held competent as 
tending to answer previous testimony tending to impeach defendant. 
Where upon a direct examination of a witness questions are asked 
tending to impeach the defendant for neglect of her husband, questions 
asked on cross-examination to show that the defendant performed her 
duty to him are competent or at least not harmful. 


. Limitation of Actions B f—In this action involving resulting trust 
statute held not to run against cestui que trust in possession. 


When the wife is in possession of the lands to which title has been 
conveyed to her and her husband and in which she may establish a 
resulting trust in her favor, she being the cestui que trust in possession. 
neither the three- nor ten-year statute of limitations will bar her right. 
there having been no act of disclaimer or act of the husband which 
would set the statute in motion against her. 


a 


ApprEaL by plaintiff from Devin, J., and a jury, at October Term, 
1930, of Wayne. No error. 

This is an action brought by plaintiff against the defendant to restrain 
her from cutting timber. The plaintiff contends that he was owner in 
fee of a certain tract of land subject to the life estate of the defendant. 

The defendant set up in her answer: “That at the time the land was 


568 IN THE SUPREME COURT. [ 200 


WISE v. RAYNOR, 





purchased, it was agreed between the answering defendant and Junius 
H. Raynor, that the deed should be made to this answering defendant, 
conveying the said land to her in fee simple; that the said funds were 
entrusted by this answering defendant to Julius H. Raynor, as a trustee 
for her; that the said lands were conveyed to Julius H. Raynor and 
this answering defendant for life and then to Roger M. Wise, that the 
said Julius H. Raynor and Roger M. Wise, held any and all interest 
in the said lands, as trustee for this answering defendant.” The deed 
was made 30 November, 1901, by Zilphia C. Boyette to Julius H. Raynor 
and Dary A. Raynor, his wife. It contains the following: “The condi- 
tion of this deed is such that after the death of the said Julius H. 
Raynor and wife, Dary A. Raynor, the title to the said hereby conveved 
lands is to be vested in Roger Wise, the son of Dary A. Raynor, 
and the lawful heirs of his body. . . . To have and to hold, the 
aforesaid tract of land and all privileges and appurtenances thereunto 
belonging to the said Julius H. Raynor and wife, Dary A. Raynor, 
during their lives, and then to the said Roger Wise and heirs of his 
body, to their only use and behoof.” 

The prayer of the answer was to the effect that the plaintiff be de- 
elared a trustee of a parol and resulting trust for the cestui que trust, 
the defendant. The plaintiff replied and as a defense set up that the land 
was paid for solely by Julius H. Raynor, and further pleaded the 
statute of imitations. The restraining order was continued until the 
hearing. Julius H. Raynor died 17 January, 1927. The present action 
was instituted 2 January, 1930. 

The issues submitted to the jury and their answers thereto, were as 
follows: | 

“1, Did the defendant, Dary A. Raynor, furnish the money for the 
purehase of the land described in the pleadings and was deed therefor 
taken in name of Julius H. Raynor and Dary A. Raynor for their lives, 
with remainder to plaintiff, Wise, without the knowledge and consent 
of said Dary A. Raynor, as alleged in the answer? Answer: Yes. 

2. Is the claim of Dary A. Raynor, barred by the statute of lmita- 
tions? Answer: No.” 

The plaintiff made numerous exceptions and assignments of error, and 
the material ones and necessary facts will be considered in the opinion. 


Kenneth C. Royall, D. C. Humphrey, Dickinson & Freeman and 
Andrew C. McIntosh for plaintiff. 
J. Faison Thomson for defendant. 


Crargson, J. In Perry on Trusts and Trustees, Vol. 1, 7th ed. 
(1929), part sec. 126, p. 186, speaking to the subject of resulting trusts, 
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citing a wealth of authorities, we find: “Where, upon a purchase of 
property, the conveyance of the legal title is taken in the name of one 
person, while the consideration or a part of it 1s given or paid by 
another, not in the way of a loan to the grantee, the parties being 
strangers to each other, a resulting trust immediately arises from the 
transaction (unless it would be enforcing a fraud to raise a resulting 
trust), and the person named in the conveyance will be a trustee for the 
party from whom the consideration proceeds.” Part sec. 144, p. 234: 
“Probably there 1s no such presumption when a wife turns over property 
to her husband to be used by him in purchasing .a definite piece of 
property. The natural presumption would usually be that she intended 
that he should act as her agent in acquiring the property and a trust 
would result if he took title in his own name.” Part sec, 141, p. 225-6: 
“Courts will not enforce a resulting trust after a great lapse of time, 
or laches on the part of the supposed cestuz que trust, especially when it 
appears that the supposed nominal purchaser has occupied and enjoyed 
the estate. But if the trust is admitted, and there has been no adverse 
holding, lapse of time is no bar.” Note 1: “Joint occupation by hus- 
band and wife is not ordinarily adverse to either’s claim of a resulting 
trust.” A{iller +. Baker, 160 Pa. St., 172; 166 Pa. St., 414; Berry re. 
Weidman, 40 W. Va., 86; Fawcett v. Fawcett, 85 Wis., 332. 

In the present action the deed, in the premises, says: “To her (the 
grantor) paid by the said Julius H. Raynor and wife, Dary A. Raynor”; 
and the habendum clause: “To have and to hold, the aforesaid tract 
of land and all privileges and appurtenances thereunto belonging to the 
said Julius H. Raynor and wife, Dary A. Raynor, during their lives, 
and then to the said Roger Wise and heirs of his body, to their only 
use and behoof.” | | 

In the case of Deese v. Deese, 176 N.C., at p..527-8, is the following : 
“This is an action brought by Annie M. Deese against Jesse M. Deese, 
her husband, to declare him a trustee of a tract of land, the purchase 
money of which was paid by Annie M. Deese, but the title to which was 
taken to Jesse M. Deese and Annie M. Deese. . . . The jury, find- 
ing, by consent, that the land was purchased with the separate property 
of Annie M. Deese, which had been derived from the sale of land belong- 
ing to her, there was a resulting trust in favor of the wife. Lyon v. 
Akin, 78 .N. C., 258; Cunningham v. Bell, 83 N. C., 330. Even when 
the wife furnishes the purchase money and requests that the deed be 
made to her husband there is still a resulting trust to her. Sprinkle v. 
Spainhour, 149 N. C., 228, which says: ‘It is one of the essentials of 
the peculiar estate by entireties sometimes enjoyed by husband and wife 
that the spouses be jointly entitled as well as jointly named in the deed. 
Hence, if the wife alone be entitled to a conveyance, and it is made to 
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her and her husband jointly, the latter will not be allowed to retain the 
whole by survivorship. And it matters not if the conveyance is so made 
at her request, because being a married woman she is presumed to have 
acted under the coercion of her husband.’ ”’ 

In Tire Co, v. Lester, 190 N. C., at p. 416, we find: “The payment 
of the purchase money raises a resulting trust in favor of him who 
‘furnishes’ or ‘pays’ or ‘owns’ the purchase money, unless a contrary in- 
tention, or a contrary presumption of law, prevents. (Citing numerous 
authorities.) This trust arises between husband and wife, in favor of 
the wife, when land was deeded to both husband and wife (citing 
numerous authorities).” 

In Carter v. Oxendine, 193 N. C., at p. 480; “It is thoroughly estab- 
lished by law in this State that if a husband conveys land to his wife, 
or procures the title to be made to her by another, that the law presumes 
it 1s a gift to the wife. Singleton v. Cherry, 168 N. C., 402: Nelson v. 
Nelson, 176 N. C., 191; Tire Co. v. Lester, 190 N. C., 416." Crocker v. 
Vann, 192 N. C., at p. 429; Wallace v. Phillips, 195 N. C., at p. 670. 

26 R. C. L., part sec. 76, p. 1230: “A resulting trust may be estab- 
lished by parol evidence, even in direct contradiction of a warrant, 
patent, or deed. Resulting trusts are generally specifically excepted from 
the operation of the statute of frauds or statute of trusts and uses.” 
Part sec. 75, p. 1229: “As a general rule, declarations made by a person 
in possession of real estate, as to his interest or title in the property, 
may be given in evidence against those who subsequently derive title 
under him, in the same manner as they could have been used against 
the party himself if he had not parted with his possession or interest. 
On the other hand it is equally well settled that no declarations of 
a former owner of the property, made after he had parted with his 
interest therein, can be received in evidence to affect the legal or 
equitable title to the premises. These rules are applicable to resulting 
trusts. . . . While evidence used to establish a resulting trust must 
be of facts and statements of the parties, which happened or were made 
contemporaneously with the purchase, an exception to this rule is that 
the declarations of the trustee may be’ received in evidence, if made at 
any time, to establish such a trust.” | 

In Norton v. McDevit, 122 N. C., at p. 758, we find: “On the trial 
the plaintiff proposed to prove by one Tredway that he heard Mary, 
the mother of plaintiff, say that she was holding the land for her chil- 
dren. This was objected to by defendant and excluded by the court. 
We do not see why this evidence was not competent, being a declaration 
while in possession, explaining the manner in which she was holding 
the land—she being the party under whom defendant is claiming.” 
We further find in this case at pp. 758-9: “This is not what is known 
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as an express trust, against which the statute will not run until the 
trust is broken. Hodges v. Council, 86 N. C., 181; Hamlin v. Mebane, 
54 N. C., 18; 2 Pomeroy Eq. Juris., secs, 988, 989, 991. Lewin on 
Trusts, sec. 886; Wright v. Cain, 98 N. C., 296. But it is a trust 
created by implication of law against which the statute may run. 2 
Lewin, supra, 864; 1 Lewin, supra, 180; 1 Pomeroy, supra, see. 155. 
But the plaintiff alleges that she has been in possession of this land 
or some part of the same all the time, since the date of the purchase 
and deed to her mother. If this is true, no statute has run against her, 
as the statute does not run against a cestuz que trust in possession. 
Stith v. McKee, 87 N. C., 389; Mask v. Tiller, 89 N. C., 423.” Spence 
v. Pottery Co., 185 N. C., 218. 

It is well settled, as stated in Harris v. Harris, 178 N. C., (quoting 
from Summers v. Moore, 113 N. C., 394), at p. 11: “In such case the 
burden is upon him who claims the resulting trust, and as the law gives 
a peculiar force and solemnity to deeds, it will not allow them to be 
overthrown by mere words but only by facts strong, clear and un- 
equivocal.” 

In the present action there was evidence, not only of a resulting trust 
by reason of defendant’s advancing the purchase money, but of an 
agreement between she and her husband that the deed should be taken 
in her name. We set forth the law fully as applicable to the facts 
in this action. 

The questions contended by plaintiff involved in the appeal: 

1. Did the court err, in permitting the defendant to testify that she, 
in the presence of Julius H. Raynor, her husband (the plaintiff being a 
small bov and taking no part in the purchase of the land), directed 
the draftsman of the deed to make the deed to herself? We think not. 

In Perry on Trusts and Trustees, supra, part sec. 138, p. 222, is 
the following: “It has been stated by some writers that after the death 
of the supposed nominal purchaser, parol proof alone could not be ad- 
mitted to control the express declaration of the deed; but the cases 
relied wpon are the cases before cited on the point that parol proof is 
inadmissible, both before and after the death of the supposed nominal 
purchaser. These cases are overruled and it would seem upon principle 
that the death of the nominal purchaser cannot affect the admissibility 
of parol testimony, whatever effect it may have upon its weight.” 

The defendant testified: “I went with my husband to see about buying 
the land from Zilphia C. Boyette, who lived about 20 miles from our 
home. I was present when the deed was delivered. I paid the money. 
The deed was to be made to me. I told my husband to have it made 
to me. The deed was drawn by Bill Rose. Q. Did you tell him (Bill 
Rose} to whom the deed was to be made? To the foregoing question the 
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plaintiff objected; objection overruled; plaintiff excepted. A. Yes, sir. 
I told him to make the deed to me, I could not, at the time, read or 
write, and never have been able to read or write or to sign my name. 
The first time that I knew the deed was not made to me was when 
I went to sell the timber last fall.” The deed recites that the purchase 
money was paid by both Raynor and his wife. The testimony, as set 
forth, was a statement made contemporaneously, all the parties inter- 
ested in the transaction being present, including the draftsman and 
presumably acting for both parties. The testimony was competent. 

2. Did the court err in permitting the witness, Surles, a disinterested 
third party, to testify as to a conversation with Julus H. Raynor, 
a grantee in the deed in which Raynor stated that the defendant paid 
the entire purchase price of the land? We think not. 

The testimony, in part, was as follows: ‘They were married when I 
was talking with them about the land, said this land they bought from 
Mrs. Boyette that she paid her own money for it. Mr. Raynor and 
Mrs. Raynor both told me that day together; said she raised hogs and 
chickens and stuff and paid for that land herself; that is what they 
told me. At that time they were living on this land. I knew her prior 
to her marriage, and she worked in the field, and raising hogs and 
chickens and stuff like that all the time.” 

The court below allowed this evidence to corroborate the defendant. 
We can see no error in this. The parties were living on the land at the 
time and the evidence was, in substance, the same as testified to by 
defendant. Harris v. Harris, 178 N. C., 7. 

3. The issue in the case bemg the execution of a deed in 1901, did the 
court err in permitting the witness, Brafford, to testify that the defend- 
ant, Raynor, “looked after” her husband for a few years prior to his 
death in 1927? There is no merit in this contention. 

This was asked on cross-examination. Bradford on examination, 
among other things, testified: “Hver since I have known her she always 
had a little money. Of course, I have only known her since she was 
married to Mr. Raynor. I know that Mr. Wise employed my mother 
to wait on his mother while she was sick. Both I and my mother have 
worked there looking after Mr. and Mrs. Wise.” The direct examina- 
tion indicated impeachment of defendant for neglect of her husband, 
and plaintiff had to employ witness and his mother to look after them. 
The cross-examination was directed to show that the defendant per- 
formed this duty and looked after her husband and to negative implica- 
tion of neglect on her part when she had money to do so, The evidence 
was of little import. The answer from Bradford was “Well she did 
all she could.” We think it competent and at least net harmful. 
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4, Did the court err in charging the jury that the determination 
of the first and principal issue of the case depended on an application 
of the doctrine of the resulting trusts? From the authorities set forth 
above, we think the court below unquestionably correct in the charge.. 

The court might have gone further, as there was evidence not only 
that defendant’s money went into the land, but there was evidence 
to the effect that it was agreed that the deed should be made to de- 
fendant, and the draftsman at the time was instructed by defendant to 
make the deed to the defendant. We do not understand that a married 
woman is under the same legal obligation to provide for her children 
as the husband to his wife and children—the husband is under com- 
pulsion of law to support the wife and children. In fact, defendant 
being a married woman at the time, she could not convey her land 
to her husband without complying with C. S., 2575. Nor can a feme 
covert create a parol trust in land—to do so would be to avoid the 
Constitution and statutes made to protect her. The Constitution and 
statutes require that in order to convey land the written assent of the 
husband is required and her privy examination, as required by the 
statutes, are essential. Carter v. Oxendine, 193 N. C., at p. 480. 

5. Did the court err in giving to the jury conflicting instructions 
relative to the statute of limitations? 

The defendant was the cestui que trust, in possession and the statute 
under the facts and circumstances of this case did not bar her. orton 
case, supra. 

In Marshall v. Hammock, 195 N. C., at p. 501, we find: “As a rule 
lapse of time is not a bar as between trustee and cestui que trust, 
but 1f the former, with knowledge of the latter disclaims the trust either 
expressly or by acts which necessarily imply a disclaimer, the unbroken 
possession follows in the trustee or in those claiming under him, for a 
period equal to that prescribed in the act of limitation to constitute a 
bar, the lapse of time under such circumstances may be relied upon as 
a defense. Coxe v. Carson, 169 N. C., 182. . . . (p. 502.) We 
have held that an action to have a party declared a trustee is barred 
by the lapse of ten years. Hospital v. Nicholson, 190 N. C., 119, 
Sexton v. Farrington, 185 N. C., 339.” See Nissen v. Baker, 198 N.C, 
433; Sorrell v. Sorrell, 198 N. C., 460. 

The present action was brought within three years after the death 
of Raynor. Defendant in this action set up defense of resulting trust. 
Defendant testified: “The first time that I knew the deed was not made 
to me was when I went to sell the timber last fall.” Defendant had 
been in the possession of the land in controversy. Neither did the 
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three- or ten-year statute bar her under the facts and circumstances 
of this case. If the charge was conflicting, it was harmless. 

The learned judge in the court below tried the case with his usual 
care. In the charge to the jury, he explained the law arising on the 
facts fully, clearly and accurately. We find 

No error. 


MRS. E. T. HOWARD vy. E. T. HOWARD. 
(Filed 1 Aprii, 1931.) 


1. States A a—Where suit is brought in this State to recover for negligent 

injury occurring in another state the laws of the other state control. 

While a transitory cause of action may be maintained in the courts 

of a State other than the one in which it occurred, the lex loci is that 

of the State wherein the injury was inflicted, to be determined as a mat- 

ter of law by the courts of the State wherein the action is brought by 
proper service on the defendant. 


2. Same-—Right of wife to sue husband in this State for negligent injury 
inflicted in another state is controlled by laws of that state. 


The right of a wife to maintain a transitory action against her hus- 
band to recover damages alleged to have been caused by his negligent act 
depends upon the laws of the State wherein the injury was alleged to have 
been negligently inflicted on her by him. 


3. Same—Common law will be presumed to be in force in foreign jurisdic- 
tion unless its statutes and decisions to contrary are offered in evi- 
dence. 

Where the wife brings an action in this State to recover damages 
against her husband for negligent personal injury inflicted in another 
State, the common law will be presumed to exist in the foreign jurisdic- 
tion unless it is made to appear in evidence that it has been changed 
by statute. 


4. Same—Law of the forum governs as to matters affecting remedy, 
rules of evidence, and burden of proof. 
The law of the forum governs in transitory actions as to matters affect- 
ing the remedy, the rules of evidence, the burden of proof, and exceptions 
within the scope of private international law. ) 


5. Evidence I a—Where laws of another state are material they may be 
proven by its authorized statutes and reports. 

The law of another State may be proven in transitory actions brought 
in the courts of this State by witnesses learned in the law of such other 
State, and by its authorized statutes and reports of decisions of its 
courts of last resort, and when properly offered in evidence they must be 
interpreted by our courts as matters of law. C. S., 1749. 
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6. States A a—Laws of another state must be pleaded and proven when 
relied on in an action in courts of this State. 

In order to recover in a transitory action under the laws of the State 
wherein the cause of action arose the laws of that State must be pleaded 
as well as proven, and the courts of this State will not take judicial 
notice thereof. 

7. Same—Laws of State of New Jersey governing this action held not to 
allow married woman to bring action in tort against husband. 


Held, in this action on a transitory cause of action brought in this 
State wherein the wife seeks to recover damages against her husband for 
an alleged negligent personal injury inflicted on her while traveling 
in an automobile with him in the State of New Jersey the statutes of 
that State relating to her separate property rights and the decisions of 
its courts introduced in evidence do not confer authority on her to main- 
tain an action in tort against her husband. 

8. Same—Administering law of state not allowing wife to maintain action 
in tort against husband is not against public policy of this State. 

Under the common law a wife could not maintain an action in tort 
against her husband, and where the laws of another State applying this 
rule control in an action brought here, the recognition of its laws does 
not contradict any rule of public policy in our own State, although under 
our statutes such action could be maintained, nor does it result in any 
injustice to the citizens of this State, and such laws will be applied. 


Apprat by plaintiff from Midyette, J., at November Term, 1930, of 
Hautrax. At the conclusion of the evidence the court dismissed the 
action as in case of nonsuit. The plaintiff excepted and appealed. 
Affirmed. 

This is an action to recover damages for personal injury caused by 
the alleged negligence of the defendant. The material facts as related 
by the plaintiff, who is the defendant’s wife, are substantially as fol- 
lows: 

In 1928-1929 the plaintiff lived in Roanoke Rapids and taught there 
in a public school, receiving $1,320 as her compensation for the scho- 
lastic year. In the summer of 1929 the defendant attended a summer 
school in Madison, Wisconsin, and in August he met the plaintiff in 
Toronto, Canada, for their return by automobile to Roanoke Rapids. 
The defendant owned the car. The first night they stopped at Olean, 
N. Y., and on the second day they ate supper at Scranton, Pa. Just 
before dark they left Scranton and arrived at Dover, N. J., about mid- 
night. The defendant was driving about 40 miles an hour in the resi- 
dential section of Dover on a paved street in which there were street- 
car tracks. A New York-Buffalo bus was in front of his car. He 
drove down the hill around a sharp curve at the rate of about forty 
miles an hour. He appled the brakes and struck the car line. The 
sedan skidded against an electric-light pole and the plaintiff was seri- 
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ously injured; her nose and her jawbone were broken and her “whole 
face was a solid bruise.” She suffered other injuries and was one week 
in a hospital in Dover. She had no control over the operation of his 
ear, There was evidence in corroboration. 


Parker & Allsbrook for plainttff. 
George CU. Green for defendant. 


Apams, J. The suit 1s in tort, the accident occurred in New Jersey, 
and the defendant has pleaded the laws of that State in bar of recovery. 

The actionable quality of the defendant’s conduct in inflicting in- 
jury upon the plaintiff must be determined by the law of the place 
where the injury was done; that is, the measure of the defendant’s duty 
and his hability for negligence must be determined by the law of New 
Jersey. Goodrich on‘Conflict of Laws, 188; Hancock v. Telegraph Co., 
142 N. C., 163; Harrison v. R. R., 168 N. C., 382; Hipps v. BR. R., 177 
N.C., 472; Smith v. So. Ry., 69 8. E. (S. C.), 18. If an act does not 
give rise to a cause of action where it is committed the general rule is 
that the party who commits the act will not be liable elsewhere, and 
in such event it is immaterial that a cause of action would have arisen 
if the wrong had been done in the jurisdiction of the forum. Minor 
on Conflict of Laws, 479, sec. 194. “If under the lew loce there is a 
right of action, comity permits it to be prosecuted in another jurisdic- 
tion; but if under the lex loci no right of action is created or exists, 
then it exists nowhere, and can be prosecuted in no jurisdiction.” 
Pendar v. Machine Co., 35 R. 1., 321, L. RB. A., 1916A, 428. This 
statement of the law is generally accepted. O’Retllyv. Rk. Rh. 5 L. R.A, 
364; Needham v. Rk. f., 38 Vt., 294; Davis v. R. BR., 143 Mass., 301; 
Alexander v. Pennsylvania Co., 30 N. E. (Ohio), 69; Boston & Maine 
Railroad v. Hurd, 108 Fed., 116, 56 L. R. A., 193, Annotation; 5 R. 
C. L., 1038. Compare Wall v. Hoskins, 27 N.C., 177. The law of the 
forum governs as to matters affecting the remedy, the rules of evidence, 
the burden of proof, and exceptions within the scope of private inter- 
national law. So. Ry. v. Decker, 62 8. E. (Ga.), 678; Hill v.C. RB. R., 
etc., 93 S. E. (Ga.), 1027; Armstrong v. Best, 112 N.-C., 59. 

It may be said, then, that the plaintiff’s asserted right to maintain 
this action is dependent upon the laws of New Jersey. The action is 
personal, not real; and if it can be maintained in New Jersey, being 
transitory and not local, it may be prosecuted here, because by per- 
sonal process the defendant was brought within the jurisdiction of the 
court. But it is otherwise if on the question presented the common law 
prevails in the foreign State. Dennick v. R. R., 103 U. S., 11, 26 
L. Ed., 439. 
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The law of another State with respect to a particular question may. 
be proved, not only by witnesses learned in the laws of that State, but by 
statutes printed by authority thereof and by the decisions and. opinions 
of the court of last resort. The decisions of the highest court of another 
State, when offered in evidence, must, of course, be interpreted by the 
trial court and not by the jury. So, likewise, as to statutes. C. &., 
1749; Harrison v. R. R., supra. The unwritten or common law of 
another State may be proved as a fact by oral evidence, but in the 
absence of proof to the contrary it is to be presumed that the common 
Jaw is there in force. C. 8., 1749; Lassiter v. R. B., 186 N. C.,. 89; 
Miller v. R. R., 154 N. C., 441; 1 Chamberlayne’s Law of Evidence, 
sec. 584, ef seq. . 

To rebut the presumption that the common law prevails in New 
Jersey the plaintiff, subject to the defendant’s exception, introduced 
certain statutes of that State relating to the rights of married women. 
The defendant’s exception is addressed to the failure of the plaintiff 
to set forth in his complaint or to plead any of the statutes on which 
she relies. 

The law of another State is as much a “question of law” as is the law 
of our own State. Our courts are presumed to have judicial knowl- 
edge of our public laws but not the laws of other states. We do not 
take judicial notice of the statutes of another State. Foreign laws and 
statutes must be pleaded and proved as a fact. Hooper v. Moore, 50 
N. C., 130; Lassiter v. R. R., supra; Hall v. BR. R., 146 N. C., 345; 
McIntosh’s Practice and Procedure, 355. By amendment to the com- 
plaint the plaintiff alleged that the laws of the State of New Jersey 
permit a wife to sue her husband for tort, as if she were unmarried. 

Waiving any objection to the sufficiency of this allegation we are of 
opinion that the statutes offered in evidence do not confer authority 
upon the plaintiff to maintain the present action. Sections 12a and 
12b, pages 3236, 3237, Compiled Statutes of New Jersey, authorize a 
married woman to bring suit for torts committed against her person or 
her separate property, without joining her husband therein. These 
statutes obviously refer to suits, not against her husband, but against 
other persons, because it is further provided that his failure to join in 
the wife’s action shall not prevent his right to maintain a separate action 
therefor. Peskouwtz v. Kramer, 105 N. J. L., 415. If a husband is sued 
by his wife it can hardly be said that he may join in her suit for re- 
covery against himself. The same reasoning applies to sections 124-17 
and 124-18, chapter 232 of the Laws of i912. The statutes relating 
to the right of married women to bind themselves by contract, or to 
retain as their separate property their wages, their earnings, and the 
property owned by them at the time of their marriage or thereafter 
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acquired, or to convey or devise their property, are not decisive of the 
question under consideration. We are likewise of opinion that the 
decisions of the New Jersey courts offered in evidence at the trial do not 
establish the right to maintain this action. 

In Laszewskr v. Laszewski, 99 N. J. Eq., 25, determined in 1926, 
the Court of Chancery made this statement: “Neither at law nor in 
equity can an action be maintained by a wife against her husband for 
personal injuries. In equity a bill filed by a wife against her husband 
may be maintained for the protection or restoration of her separate 
estate, but aside from certain relief in matrimonial causes, based on 
fraud or want of assent in the matrimonial contract, neither in Eng- 
land nor in this country, except by statute, has the right of a married 
woman to maintain an action against her husband, either at law or in 
equity, been extended to the protection of personal as distinguished 
from property rights. As to our Married Woman’s Act, it is sufficient 
to say that in the absence of a clear manifestation of legislative intent 
to effect so radical a change in our long established rules in this respect, 
the legislative purpose should not be declared by implication. But 
even if deemed changed by implication, the right of action for un- 
liquidated damages would necessarily be pursued in the courts of law.” 

We find no authority for saying that the law has been changed by 
implication, for in Sargeant v. Fedor, 180 At., 207, the Supreme Court 
of New Jersey remarked that as against the husband the common-law 
rule of liability is adhered to in that State. 

Under the common law neither spouse could maintain an action in 
tort against the other. Phillips v. Barnet, 1 Q. B. D., 486; Crowell v. 
Crowell, 180 N. C., 516; Roberts v. Roberts, 185 N. C., 566. Not 
denying this statement of the law, the plaintiff contends by way of 
avoiding its present application that the undisputed facts bring her 
case within two of the established exceptions to the general rule— 
that is, that a State will not enforce a foreign law (1) where its en- 
forcement would contravene some established and important policy of 
the State of the forum or (2) would involve injustice and injury to 
the people of the forum. 

No law has any effect, of its own force, beyond the limits of the 
sovereignty from which its authority is derived. The extent to which 
the law of one nation shall be allowed to operate within the dominion 
of another nation depends upon the rule of comity; and comity is the 
recognition which one nation allows within its territory to the legis- 
lative, executive, or judicial acts of another nation. Hilton v. Guyot, 
159 U. S., 118, 163, 40 L. Ed., 95, 108. But the rule of comity is not 
confined to nations; it applies also to the States, whose “deep and 
vital interests bind them so closely together.” Bank v. Earle, 13 Pet., 
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519, 590, 10 L. Ed., 274, 309. It is true that foreign laws will not 
commonly be enforced if their enforcement would run counter to the 
settled policy of the forum. So, the question arising here is whether 
the common law as administered in New Jersey in actions of tort 
between wife and husband contravenes the settled public policy of this 
State. The only asserted ground of contravention seems to be a differ- 
ence in the law of the two states. Under our law a wife may maintain 
a sult against her husband for a tortious act. Crowell v. Crowell, 
supra; Roberts v. Roberts, supra. But the fact that the law of two 
states may differ does not necessarily imply that the law of one state 
violates the public policy of the other. “It by no means follows that 
because the statute of one State differs from the law of another State, 
therefore it would be held contrary to the policy of the laws of the 
latter State. . . . To justify a court in refusing to enforce a right 
of action which accrued under the law of another State, because against 
the policy of our laws, it must appear that it is against good morals or 
natural justice, or that for some other such reason the enforcement of 
it would be prejudicial to the general interests of our own citizens.” 
Herrick v. Rk. R., 31 Minn., 11, 47 A. R., 771; Goodrich on Conflict of 
Laws, 199. In Loucks v. Standard Oil Co., 120 N. E., 198, the Court of 
Appeals of New York, in an opinion delivered by Cardozo, J., used 
this language: ‘‘We are not so provincial as to say that every solution 
of a problem is wrong because we deal with it otherwise at home. 
Similarity of legislation has indeed this importance; its presence shows 
beyond question that the foreign statute does not offend the local policy. 
But its absence does not prove the contrary. It is not to be exalted 
into an indispensable condition. The misleading word ‘comity’ has 
been responsible for much of the trouble. It has been fertile in sug- 
gesting a discretion unregulated by general principles.” 

Questions relating to public policy often involve a distinction be- 
tween legislation and the approval, or adoption, and enforcement of 
a pubhe law. The latter may and the former may not. constitute a 
rule of policy. The distinction is pointed out in Thompson v. Taylor, 
54 L. R. A. (N. J.), 585, in the words following: “The distinction be- 
tween regulative legislation and the adoption of a principle of public 
law is too important to lose sight of. To declare, as the common law 
did, that the welfare of society required that wives be incapable of 
making contracts, is an illustration of the adoption of a principle which 
so long as it was adhered to, constituted a rule of public policy. When, 
however, civilized states became satisfied that the welfare of society 
was not best served by the maintenance of this principle it was aban- 
doned by the recognition of its opposite, viz., that married women pos- 
sessed capacity to contract. The questions that then arose, viz., what 
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contract may they make, and what may they not? while calling for the 
exercise of legislative discretion based upon considerations that affected 
a large class of individuals, did not, either in theory or in fact, involve 
any principle upon which the general welfare of the body of citizens 
of the State was assumed to rest. With the abandonment of the politi- 
cal principle the matter was broken up into discretionary exercises of 
legislative regulation in the course of which different bodies or the same 
legislative body at different periods, might lay down varying rules 
without destroying that comity that is so essential to commercial confi- 
dence and intercourse.” | 

This, it seems to us, is a refutation of the contention that we should 
not recognize the law of New Jersey because it conflicts with principles 
enunciated in the cited cases of Crowell and Roberts. Application of 
the principle that foreign laws will not be given effect when contrary to 
the settled public policy of the forum is often made in a certain class 
of cases—such, for example, as prohibited marriages, wagers, lotteries, 
racing, contracts for gaming or the sale of liquor, and others. 8S, v. 
Ross, 76 N. C., 242; Randolph v. Heath, 171 N. C., 8838; Bluthenthal 
v. Kennedy, 165 N. C., 372; Gooch v. Faucett, 122 N. C., 270. 

The second objection is without merit. We do not see how the recog- 
nition of the New Jersey law can involve any injustice or injury to the 
people of North Carolina. Judgment 

Affirmed. 





R. G. INSCOE v. GLOBE JEWELRY COMPANY et at. 
(Filed 1 April, 1931.) 


Master and Servant D a—Held: relation of employer and independent 
contractor existed and employer was not liable for wrongful act of 
contractor, 

Under a contract to collect accounts upon a percentage basis where the 
collecting agent is to use its own methods independently of and free from 
control by the employer, the relation of employer and independent con- 
tractor is created, and where the collector in collecting a debt has the 
debtor wrongfully and unlawfully arrested upon a criminal charge, the 
employer under the terms of the contract is not liable in damages result- 
ing to the debtor therefrom. 


AppraL by plaintiff from Grady, J., at January Term, 1931, of 
Durwam. Affirmed. 

This is an action to recover of defendants damages for the wrongful 
and unlawful arrest of plaintiff. 
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It is alleged in the complaint that the arrest was made by the de- 
fendant, G. H. Walsh, an employee of the defendant, National Detec- 
tive Bureau, a corporation, for the purpose of enforcing the collection 
of an account due by plaintiff to the defendant, Globe Jewelry Company, 
and that in making said wrongful and unlawful arrest, the defendant, 
G. H. Walsh, and the defendant, National Detective Bureau, were act- 
ing as agents of the defendant, Globe Jewelry Company. This allega- 
tion 1s denied by the defendant, Globe Jewelry Company. 

There was evidence tending to show that plaintiff was wrongfully 
and unlawfully arrested by the defendant, G. H. Walsh, an employee 
of the defendant, National Detective Bureau, a corporation, for the 
purpose of thereby enforcing the collection of an account due by plain- 
tiff to the defendant, Globe Jewelry Company, and that as the result 
of such arrest, plaintiff sustained damages as alleged in the complaint. 
There was evidence also tending to show that the defendant, Globe 
Jewelry Company, had entered into a contract in writing with the 
defendant, National Detective Bureau, by which the said company 
agreed to pay to the said bureau 25 per cent of all amounts collected 
by said bureau on accounts due said company by its customers. As the 
result of the wrongful and unlawful arrest of the plaintiff in the 
instant case, the defendant, National Detective Bureau, collected from 
plaintiff a sum of money for which it accounted to the defendant, Globe 
Jewelry Company, in accordance with the terms of the contract. 

At the close of all the evidence the defendant, Globe Jewelry Com- 
pany, moved that the action as against said defendant be dismissed as 
of nonsuit. This motion was allowed and plaintiff excepted. On the 
verdict, judgment was rendered that plaintiff recover of the defendants, 
G. H. Walsh, and National Detective Bureau, his damages as assessed 
by the jury. 

From judgment dismissing the action as to the defendant, Globe 
Jewelry Company, plaintiff appealed to the Supreme Court. 


AM. M. Leggett and B. Ray Olive for plaantsff. 
Brawley & Gantt for defendant. 


Per Curtam. The relation between the defendant, Globe Jewelry 
Company, and the defendant, National Detective Bureau, as established 
by the contract in writing offered in evidence by the plaintiff, with 
respect to the collection of accounts due by its customers to the com- 
pany, is not that of principal and agent, or of master and servant; it 
is rather that of employer and independent contractor. 14 R. C. L., 67. 

By the terms of the contract the Detective Bureau, among other 
things, agreed to undertake the collection of accounts due the com- 
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pany by its customers, and the company agreed to pay to the Detective 
Bureau as commissions for its services in making collections, 25 per 
cent of the amounts collected on said accounts. The company had no 
right under the contract to direct the manner in which the accounts 
should be collected, or to control the Detective Bureau while undertak- 
ing to collect the accounts. The Detective Bureau was not the agent 
or servant of the company. It undertook to collect the accounts in its 
own way free from the control of its employer, Globe Jewelry Com- 
pany. | 

On the facts shown by all the evidence, the defendant, Globe Jewelry 
Company, was not lable to the plaintiff for the conduct of the de- 
fendant, National Detective Bureau or its employee, G. H. Walsh, 
which, as shown by all the evidence, was wrongful and unlawful. There 
was no error in the judgment dismissing the action of plaintiff as to 
the defendant, Globe Jewelry Company. The judgment is 

Affirmed. 





WAYLAND S, JONES y. C. M. VANSTORY, JOHN J. VHOENINX, 
W. C. WICKER ET At. 


(Filed § April, 1931.) 


1. Process B a-——-Personal service on directors of corporation as trustees 
is not service on corporation. 
The statutory provisions as to service of Summons on private corpora- 
tious must be observed, C. 8., 483, and where tndividuals, directors of a 
corporation, are served with process as trustees, it will not be effectual 
as service on the corporation, but only on the individuals named. 


2. Limitation of Actions B g—Where joinder of defendant constitutes 
new action time will be computed as of date of service on him. 
Where certain named individuals, directors of a corporation, are served 
with summons as trustees, and as to them the plaintiff takes a voluntary 
nonsuit and moves that the corporation be made the defendant in the 
action, and the complaint amended, the effect of the motion is to com- 
mence a new action against the corporation, and not to amend the original 
complaint, and the statute of limitations as to the corporate defendant 
will be computed as to the date of service on it. C. 8S., 475. 


3. Pleadings A c—Amendment will not be allowed except to complete 
cause alleged and will not be allowed beyond its scope. 

An amendment to pleadings will not be allowed to extend beyond the 
scope of completing the cause alleged, and where a motion is. allowed 
which makes a new party defendant, who is sought to be held solely 
responsible, it constitutes a new action and not an amendment. Fountain 
v. Pitt, 171 N. C., 118, cited and distinguished. 
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Crviz action, before Schenck, J., at June Term, 1930, of Gritrorp. 

On or about 9 September, 1929, the plaintiff issued summonses to 
various counties for C. M. Vanstory, J. E. Vanhorn, Mrs. Emma B. 
Siler, W. C. Wicker, Lee A. Folger and others, who were denominated 
in the summons “trustees” of Masonic and Eastern Star Home. The 
plaintifi filed a complaint alleging that his father, James W. Jones, 
was the holder of a policy of life insurance in the sum of $4,000; that 
the said James W. Jones was desirous of becoming an inmate of the 
Masonic and Eastern Star Home, and that in order to have his father 
eared for by said home, the plaintiff, who was named beneficiary in 
said policy of life insurance, agreed that the policy should be changed 
so that the Masonic and Eastern Star Home should become beneficiary 
of said policy to an amount equal to two-thirds of said insurance, and 
that the plaintiff was to receive one-third of said imsurance. In conse- 
quence of this agreement the beneficiary was changed and the plaintiff’s 
father was admitted into the institution and remained therein until his 
death on or about 1 September, 1926. Thereafter, on or about 13 Sep- 
tember, 1926, the insurance company paid to the Masonic and Eastern 
Star Home the sum of $4,004.80. 

Acting upon the agreement, plaintiff made demand upon the trustees 
of the Home for one-third of said sum, to wit, $1,334.70, and upon 
refusal to recognize his claim, instituted the present action. The indi- 
vidual defendants denominated “trustees” in the summons and com- 
plaint filed a petition for a change of venue from Forsyth to Guilford 
County. In the petition for removal it was alleged that the Masonic 
and Eastern Star Home was a North Carolina corporation and that 
the defendants named in the summons were not trustees, but were di- 
rectors of said corporation. Thereupon, on 12 October, 1929, the plain- 
tiff made a motion to amend his complaint and all proceedings filed in 
the cause so as to make the Masonic and Eastern Star Home, Inc., a 
party defendant. The motion was allowed, and the order of removal 
was also allowed. Thereafter the plaintiff filed an amended complaint 
seeking to recover from the corporation. The alleged “trustees” filed an 
answer denying the allegations of the complaint and the corporation 
filed an answer denying the allegations of the complaint, and also 
pleaded the three-year statute of limitation. When the cause came on 
for trial the plaintiff took a voluntary nonsuit as to all defendants 
except the Masonic and Eastern Star Home of North Carolina, Inc. 

The issues were as follows: 

1. “Is the action of the plaintiff, Wayland S. Jones, barred by the 
statute of limitations, as alleged in the answer ?” 

2. “Is the plaintiff, Wayland S. Jones, entitled to recover of the de- 
fendant, Masonic and Eastern Star Home of North Carolina, Inc., one- 
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third of the amount collected on the policy, less amount of premiums, 
to wit, $1,302.08, as alleged in. the complaint ? 
The jury answered the first. issue “No,” and the second issue “Yes.” 
From the judgment upon the verdict the defendant corporation ap- 
pealed. 


J. Harold McKeithan and Ingle & Rucker for plaintiff. 
King, Sapp & King for defendant. 


Broapen, J. If certain individuals are sued as trustees, and there- 
after, upon motion, a corporation in. which said individuals are direc- 
tors, is duly made a party to the suit, does the making of such: corpora- 
tion a party, constitute an amendment or a new action ? 

The Revised Code of 1854 provided for amendments to process or 
pleadings “for the furtherance of justice, on such terms as shall be 
just, at any time before judgment rendered thereon.” This original 
provision has gradually been broadened into C. 8., 547. This Court 
considered the nature of an amendment in Camlin v. Barnes, 50 N.C, 
296. The Court said: “So, if this be an amendment, the court has 
power to make it. But it is not an amendment. The effect. of the 
order is to make, and not to amend, this process. We put our decision 
on the ground, that whenever it is necessary to issue hew process 
to bring in a new defendant, the operation amounts to something which 
exceeds an amendment, in the broadest signification in which the word 
has ever been used.” ©. 8., 475, provides that a civil action shall be 
commenced by the issuance of a summons. The summons against the 
corporate defendant was issued ........ day of December, 1929, and 
served on 6 December, 1929. If the corporation was in court by reason 
of the summons served upon certain individuals denominated “‘trustees” 
of the Masonic and Eastern Star Home, then it waeany unnecessary 
to issue new process for the corporation. 

But was the corporation in court prior to 6 Digxben 1929? The 
statute, C. S., 483, prescribes the method by which a ae corpora- 
tion shall be brought into court. Construing this statute in Hatch v. 
R. R., 183 N. C., 617, it was declared: “The summons must be served 
on a corporation by the delivery of a copy thereof to one of certain 
designated officers or to a local agent (C. S., 483); and this require- 
ment, it is held, must be strictly observed.” In Plemmons v. I[mprove- 
ment Co., 108 N. C., 615, the summons named “A. H. Bronson, presi- 
dent of the Southern Improvement Company,” and service was duly 
made. This Court held that this was a service upon A. H. Bronson 
individually, and “was not a service upon the corporation, and it can- 
not, in this shorthand manner by amendment, be brought into court 
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without service of process.” Again in Hester v. Mullen, 107 N. C., 
724, the Court wrote as follows: “Only such amendments as to parties 
or the cause of the action may be made as its nature and scope war- 
ranted. Amendments in this respect must be such, and only such, as 
are necessary to promote the completion of the action begun.” 

It is generally accepted that no amendment will he which substan- 
tially changes the cause of action. Merrill v. Merrill, 92 N. C., 657; 
Campbell v. Power Co., 166 N. C., 488; Hill v. BR. B., 195 N. C., 605; 
Gibbs v. Mills, 198 N. C., 417; McIntosh North Carolina Practice and 
Procedure, 512-517. 

In the case at bar the complaint alleged a cause of action against 
the individual defendants as “trustees,” and hence no cause of action 
was set up against the corporation. The corporation was first men- 
tioned in the motion to make an additional party which was filed 
12 October, 1929, and this motion did not contemplate an additional 
party for the purpose ef completing an action already begun, but to 
substitute a party, to be held selely and exclusively liable for the claim 
of plaintiff. This constituted a new action so far as the corporate de- 
fendant was concerned. Davis v. R. R., ante, 345. 

The evidence tended to show that the insurance company paid the 
money to the corporate defendant on 13 September, 1926. Conse- 
quently the plaintifi’s cause of action accrued on said date. The motion. 
to bring the corporation into court was made on 12 October, 1929, and 
the summons was served on 6 December, 1929. Either date was more 
than three years from the accrual of the cause of action. The trial 
judge instructed the jury, as a matter of law, to answer the first issue 
“No.” This instruction was erroneous under the circumstances dis- 
closed by the record. 

Plaintiff relies upon the case of Fountain v. Pitt, 171 N. C., 118. In 
that case the Court said: “While the process ran against the board, it is 
apparent from it, and from the pleadings, as we have shown, that the 
suit was in reality against the county, and in the body of the complaint 
the defendant is designated as ‘the county of Pitt.’” It cannot be said 
that the original suit in the case at bar was in reality against the cor- 
poration. Furthermore, the statute with reference to suits against 
county commissioners has no bearing upon suits against private cor- 
porations, as such are governed by other statutory provisions. 

New trial. 
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STATE y. MOSE LEVY. 
(Filed 8 April, 1931.) 


Indictment C c—Motion to quash or in abatement on ground that finding 
of grand jury was based on hearsay evidence will not be granted. 


Where in a prosecution of a criminal action the defendant moves to 
quash the bill of indictment or offers a plea in abatement on the ground 
that incompetent evidence was considered and that there was no compe- 
tent evidence heard by the grand jury, in that the finding of a true bill 
was based exclusively on hearsay evidence of two witnesses: Held, the 
action of the trial judge in refusing to hear the testimony of the wit-_ 
nesses before the grand jury that their testimony before it was hearsay, 
is not error, the distinction between incompetent evidence and testimony 
of disqualified witnesses pointed out by ApAmMs, J. 


AppEat by defendant from Stack, J., at October Term, 1930, of 
Durnam. No error, 

The defendant was indicted for a breach of C. S., 4237, which is as 
follows: “If any person shall, with intent to commit larceny or other 
felony, break any seal upon a railroad car containing any goods, wares, 
freight or other thing of value, or shall unlawfully and wilfully break 
or enter into any railroad car containing any goods, wares, freight or 
other thing of value, such person shall upon conviction be punished by 
confinement in the penitentiary in the discretion of the court for a 
term not exceeding five years. Any person found unlawfully in such 
ear shall be presumed to have entered in violation of this section.” 

In addition, the indictment charged the defendant with larceny and 
with receiving stolen property knowing it to have been stolen. The jury 
returned a general verdict: “Guilty thereof in manner and form as 
charged in the bill of indictment.” Judgment was pronounced and the 
defendant appealed upon exceptions stated in the opinion. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
McLendon & Hedrick and Long & Young for defendant. 


ApamMs, J. When this case came on for trial there was another in 
which A. M. Maddry, J. O. D. Gholson, Arthur O’Kelly, and Luther 
Smith were jointly charged with the offenses for which the defendant 
Levy was prosecuted. <A nolle prosequi was entered as to O’Kelly, and 
Maddry, Gholson and Luther Smith pleaded guilty. Before judgment 
was pronounced against them the case against Levy was called, and 
before pleading Levy moved that the indictment against him _ be 
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quashed on the ground that it had been returned as a true bill upon 
testimony which was incompetent because based entirely upon hearsay, 
and that no competent evidence had been heard by the grand jury. He 
offered to prove this by the witnesses who had testified before that 
body. The trial judge refused to hear testimony to this effect, but 
said he would permit the defendant to prove during the trial that the 
bill had been returned upon “improper and insufficient evidence.” 

When the State rested its case the defendant introduced the two 
witnesses who had been called before the grand jury, each of whom 
would have testified (in fact Brown did testify) that his information of 
the defendant’s participation in the offenses charged was based entirely 
upon hearsay. King, the other witness, then testified that he had been 
examined by the grand jury; whereupon the court stated that the pro- 
posed evidence was not pertinent and stopped the examination. So, the 
main contention of the defendant is this: not merely that incompetent 
evidence was considered, but that no competent evidence was heard by 
the grand jury, and that for the latter reason the bill should have been 
quashed. | 

Disregarding as unnecessary for our present purpose the distinction 
between a motion to quash an indictment and a plea in abatement, we 
prefer to decide the question squarely on the merits. In reference to it, 
investigation discloses diversity of opinion. Some of the text-books 
and decisions adhere to the doctrine that the grand jury should not 
find an indictment upon insufficient evidence. Others say that the 
sufficiency of the evidence before the grand jury cannot be inquired into 
by the Superior Court on a plea to abate or a motion to quash. By 
others it is written that an indictment should not be returned as a true 
bill upon the testimony of witnesses who are incompetent. It may be 
noted that confusion is sometimes caused by using the word “incompe- | 
tent”? as synonymous with “disqualified.” Annotation, 31 A. L. R.,, 
1479; 28 LR. A, 324. 

In S. v. Cain, 8 N. C., 352, it was held that a bill must be quashed 
if found by a grand jury upon the testimony of witnesses who were not 
duly sworn; and in S. v. Roberts, 19 N. C., 540, it was said that an 
indictment may be suppressed by a motion to quash or a plea to abate 
if it was found without evidence, or upon illegal evidence, as upon the 
testimony of unsworn witnesses. These cases were followed by S. v. 
Barnes, 52 N. C., 21, in which it was held that the bill should be 
quashed if, when the motion is made, there is no evidence before the 
court that the witnesses examined by the grand jury testified under 
cath. In S. v. Ivey, 100 N. C., 589, the bill was quashed because it 
was shown that the grand jury had acted without evidence. 
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The defendant seems to rely chiefly on S. v. Coates, 180 N. C., 701. 
In that case it is said: “When an indictment is found upon testimony 
all of which is incompetent, or of witnesses, all of whom were disquali- 
fied, the bill will be quashed; but when some of the testimony, or some 
of the witnesses before the grand jury, were incompetent, the Court will 
not go into the barren inquiry how far such testimony or such wit- 
nesses contributed to finding the bill.’ In construing this language we 
must not lose sight of the facts or of the cases cited in the opinion. The 
defendant Garrett Coates was indicted for an assault upon Zanie Coates. 
Zanie and the defendant’s wife were sworn and examined as witnesses 
before the grand jury. The defendant moved to quash the bill because 
his wife had been examined against him, she being neither competent 
nor compellable to give evidence against her husband. C.S., 1802. She 
was disqualified to testify. It was long since held that the testimony of 
a disqualified witness should not be received. S. v. Fellows, 3 N. C., 
340, The testimony of Zanie was competent. It will be observed, there- 
fore, that the decision in the Coates case is not based upon the technical 
incompetency of evidence as distinguished from the disqualification of 
the witness. That the word “incompetent” was used in the sense of 
“disqualified” or “egal” is obvious from the reference to S. v. Tucker, 
20 Iowa, 508 (page 702 of the Coates case): “It is held that the admis- 
sion of incompetent testimony (the wife against the husband),” ete. 
So it is as to other cases therein cited. In 8. v. Krider, 78 N. C., 481, 
the two defendants were examined before the grand jury, each against 
the other. On appeal to the Supreme Court the practice was con- 
demned, but in the Superior Court no objection had been made as to the 
insufficiency of the bill. 

The cases to which we have referred are not authority for the de- 
fendant’s position. Nor are we inclined to accept his view, although it 
has the support of writers whose opinions are entitled to great respect. 
As Underhill remarked, “It would be intolerable in practice to confine 
grand juries to the technical rules of evidence.” Criminal Evidence 
(3 ed.), sec. 71. The suggested practice would hinder the trial and 
result in useless delay. It would often require the examination of a 
number of witnesses, including, perchance, members of the grand jury; 
it would demand of the judge that he invade the province of the grand 
jury or exercise the functions of a petit jury in finding the facts from 
conilicting evidence and passing upon the credibility of witnesses; it 
would turn the Superior Court into a forum for an unseemly contest 
between members of the grand jury and those whom they may have 
charged with crime. Besides, such practice is unnecessary; if the evi- 
dence is incompetent it will be excluded by the trial court. 
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BREWER 0, MOYE. 





We adhere to the decisions of this Court as heretofore declared, but 
are unwilling to enlarge their scope to the extent proposed by the de- 
fendant in this action. 

There are several obvious reasons for refusing the defendant’s prayer 
for instructions. We find 

No error. 





MRS. L. E. BREWER vy. ROY MOYE axnp NATIONAL VENEER 
COMPANY, Ine. 


(Filed 8 April, 1951.) 


Highways B 1—Upon evidence that defendant’s agents assisted in load- 
ing truck in negligent manner causing injury, nonsuit should be 
denied. 

Where the evidence discloses that the plaintiff, while attempting to 
pass an unlighted log truck and trailer standing upon the highway at 
night, collided with a log extending about four feet from the side of the 
trailer in a cross-wise position, and that the agents and employees of the 
defendant assisted in loading the truck with knowledge that it was to be 
operated over a populous highway and that the projections would pre- 
sent imminent menace to travelers: Held, the evidence should have been 
submitted to the jury, although there was no evidence of the relation 
between the defendant and the driver of the truck. . 


Crviz action, before Devin, J., at January Term, 1930, of Pirr. 

The evidence tended to show that on the night of 5 November, 1928, 
the plaintiff was a passenger in a Buick automobile, traveling along the 
Greenville highway toward Ayden, North Carolina, and that said auto- 
mobile collided with an unlighted log truck and trailer standing upon 
the highway. The truck and trailer was loaded with logs, and there 
was testimony to the effect that one of the logs extended out about four 
feet beyond the trailer in a crosswise or diagonal manner, and by 
reason thereof when the car in which plaintiff was riding, was turned 
to the left to avoid the truck it struck this log protruding across the 
highway and resulted in serious injuries. 

At the conclusion of plaintiff’s evidence there was judgment of non- 
suit and the plaintiff appealed. 


J.C. Lanier for plaintiff. 
Harding & Lee for defendant. 


Brogpen, J. The Veneer Company offered no evidence, and it does not 
appear what the relationship was between-the Veneer Company and 
defendant, Roy Moye, who was driving the truck and trailer at the time 


590 IN THE SUPREME COURT. | 200 
PLOTKIN v. BOND Co. 


of the injury complained of. It was admitted in the answer of defend- 
ant Veneer Company “that the National Veneer Company, Inc., was to 
load all logs on the truck, or trucks, or other means of conveyance, of 
said Roy Moye, with the assistance of Roy Moye in loading said logs.” 
This admission was offered in evidence. 

It is obvious that, 1f a truck and trailer operated upon a populous 
highway in the nighttime and without lght, is so loaded as to allow 
logs or other objects placed in the truck to project beyond the line of 
the truck and trailer and over the highway, such loading, under the 
circumstances, would be a negligent act. The evidence discloses that 
the agents and employees of defendant Veneer Company assisted in 
loading the truck with knowledge that it was to be operated over and 
upon a populous highway and with the further knowledge that projec- 
tions extending over the highway would be a present and imminent 
menace to travelers. 

Therefore, the Court is of the opinion that the cause should have 
been submitted to the jury with proper instructions. 

Reversed. 





MAX PLOTKIN y. THE REALTY BOND COMPANY. 
(Filed 8 April, 1931.) 


1. Trial G b——Where verdict is conflicting or not determinative of con- 
troversy a new trial will be awarded. 
Where the jury’s answer to the issues submitted are conflicting in their 
result, or are not determinative of the controversy, on appeal from a 
judgment entered thereon a new trial will be granted. 


2. Deeds and Conveyances D e—-Answer to issues as to boundaries held 
conflicting and not determinative of controversy. 

Where in an action to recover damages for breach ef warranty of 
seizin in a deed and fraud in the sale of lands the case is submitted on 
the issue as to whether defendant agreed to deliver the land within cer- 
tain boundaries beyond those set out in the deed, and as to whether the 
description in the deed was due to mutual mistake, an affirmative an- 
swer to the first issue and a negative answer to the second are conflicting 
and do not establish facts sufficient for the court to proceed te Judgment, 
and on appeal by defendant from judgment in plaintiff's favor awarding 
damages, a new trial will be ordered. 


AppreaL by defendant from Clement, J., at November Term, 1930, of 
ForsyTH. 

Civil action to recover damages (1) for breach of covenant of seizin, 
and (2) for fraud in the sale of a lot of land, tried on the following 
controverted issues: 
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“3. Did the defendant contract and agree to deliver to the plaintiff 
the land described in the line, as shown from H to E, to G, to F, to B, 
to J, and back to H? Answer: Yes. 

“4. Tf not, was the description set out in the deed due to a mutual 
mistake between the parties, as alleged in the answer? Answer: No. 

“5. What amount of damages is the plaintiff entitled to recover of 
the defendant? Answer: $500.” 

From a judgment on the verdict in favor of plaintiff, the defendant 
appeals, assigning errors. 


J. M. Weils, Jr., and Jno. C. Wallace for plaintiff. 
Ingle & Rucker for defendant. 


Sracy, C. J. The issues are either in conflict or they are not de- 
terminative of the controversy. For this reason a new trial must be 
awarded. Bank v. Broom Co., 188 N. C., 508, 125 8. E., 12. 

The third issue was apparently answered on the principle announced 
in Person v. Rountree, 2 N. C., 378, and consistently followed in this 
jurisdiction, that a grantee of lands will take according to the bound- 
aries actually surveyed and pointed out at the time, notwithstanding a 
mistaken description inserted in the deed (Clarke v. Aldridge, 162 
N. C., 326, 78 S. E., 216), but the answer to the fourth issue seems to 
negative this theory. Wood v. Jones, 198 N. C., 356, 151 8S. E., 732. 

It is conceded that the calls in the deed do not carry the description 
to the boundaries named in the third issue, and the question of alleged 
fraud was not submitted to the jury. Two causes of action are set out in 
the complaint, but the verdict, as it stands, establishes neither of them. 
Hence, the trial is inconclusive in its effect. Holler v. Tel. Co., 149 
N. C., 336, 63 S. E., 92. A verdict, whether upon one or many issues, 
should establish facts sufficient to enable the court to proceed to judg- 
ment. Chapman-Hunt Co. v. Board of Education, 198 N. C., 111, 150 
Si Hig of EBs 


New trial. 





FARMERS BANK OF CLAYTON v. NELLIE HORNE McCULLERS aAnpb 
Hvuspanp, DR. E. H. McCULLERS, anp MELBA McCULLERS MISEN- 
HEIMER, EXeEcutrRIX. 

(Filed 8 April, 1951.) 


Trial D b—Directed verdict in favor of party upon whom is burden of 
proof is error. 

The burden of proof is upon the plaintiff in his action to set aside as 
void against creditors a deed made by the wife to the husband or 4a 
judgment confessed by her in his favor, and a judgment in plaintiff's 
favor upon the pleadings is erroneous, 
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Crviz action, before Lyon, Emergency Judge, at November Special 
Term, 1930, of Jounsron. 

The plaintiff instituted a suit upon certain promissory notes executed 
and delivered to it by Nellie Horne McCullers, wife of Dr. E. H. 
McCullers, and secured judgment thereon at the April Term, 1929, of 
the Superior Court of Johnston County. On 27 June, 1929, the present 
action was instituted and it was alleged in the complaint that after the 
rendition of said judgment the defendant had conveyed to her husband 
certain land described in the complaint with intent to hinder, delay and 
defraud the plaintiff. in the collection of said judgment. It was also 
alleged that after the rendition of said judgment the defendant, Nellie 
Horne McCullers, had confessed judgment in favor of her husband in 
the sum of $2,600. The plaintiff asked that the deeds and the confession 
judgment be set aside. The defendants filed an answer denying the 
allegations of the complaint. The defendant, Nellie Horne McCullers, 
died pending suit and her executrix, Melba McCullers Misenheimer, 
was made a party to the action, who also filed an answer alleging that 
said conveyance and confession of judgment were made in good faith 
and for full consideration. Thereafter, the plaintiff amended the com- 
plaint alleging that the deeds from Nellie Horne McCullers to her hus- 
band, Dr. E. H. McCullers, were void for failure to comply with C. S., 
2515. The cause came on for trial and the records show the following 
entry: “That at the November Term, 1930, Special Term of the Supe- 
rior Court of Johnston County, said cause came on regularly for trial. 
The jury was selected, and upon the reading of the pleadings, the 
plaintiff moved for judgment, and the court being of the opinion that 
the plaintiff was entitled to recover, directed a verdict in favor of 
plaintiff,” ete. | 

From judgment so rendered the defendants appealed. 


Parker & Lee and Ed F. Ward for plaintrff. 
F. H. Brooks and Winfield H. Lyon for defendants. 


Broapen, J. The burden of proof upon the allegations in the com- 
plaint and amended complaint was upon the plaintiff, and in such cases 
the correct principles of practice forbid a directed instruction upon the 
pleadings in favor of the party upon whom the burden of proof rests. 
House v. R. R., 181 N. C., 1038; Yarn Mills v. Armstrong, 191 N. C,, 
125. The record shows that in a counter-statement of case on appeal 
by the plaintiff it appears that the deeds from Nellie Horne McCullers 
to her husband were offered in evidence, and that said deeds show a 
failure to comply with C. S., 2515. However, it is obvious that the 
judgment was rendered upon the pleadings. 

Error, 
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F. B. GAULT v. TOWN OF LAKE WACCAMAW. 
(Filed 8 April. 1931.) 


1. Adverse Possession A i-——Title to streets may be acquired by adverse 
possession as against grantees of deeds giving easement therein. 

Where the owner of land has platted and sold it by deeds referring to 
streets, parks, etc., according to a registered map, the grantees have an 
easement therein, but where he has later fenced off a part of the land 
so offered for dedication to the public and under known metes and bounds 
bas exercised exclusive and adverse dominion over the enclosed lands, 
asserting absolute title, the statute of limitations will begin to run 
against the easements of the grantees thus acquired, which will ripen 
title to the enclosed lands in favor of the owner or ‘his grantee under the 
provisions of C. 8., 480, by twenty years adverse possession. 

2. Dedication A b—Where owner offers to dedicate land to public offer 
must be accepted by municipality in order to bind offerer. 

Where the owner of land has platted and sold it by deeds referring to 
streets, parks, etc., according to a registered map, the grantees therein 
and the public have the right to the use of the same, and it is in effect 
an offer of dedication to the public, which, in order to make it binding 
upon the offerer, requires acceptance in some recognized legal manner by 
the municipality before the offer to so dedicate has been withdrawn. 

3. Adverse Possesion A i—Where offer of dedication of streets has not 
been accepted, title thereto may be acquired by adverse possession. 

The principle of law that the statute of limitations will not run against 
a municipality as to its street by encroachment thereon or adverse pos- 
session by its citizens applies only to such streets as the municipality has 
acquired and not to land offered to be dedicated by a private citizen for 
use as streets when such offer of dedication has not been accepted by the 
municipality before the offer has been unequivocally withdrawn, and 
where thereafter the municipality attempts to assert its right, its claim 
may become a cloud upon the title of the offerer or his grantee, entitling 
him or them to the equitable remedy of injunction against the assertion 
by the municipality of such claim of right. C. S., 485. 


APPEAL defendant from Daniels, J., at November Term, 1930, of 
CoLtUMBUs 

This is an injunctive proceeding br ought ‘by plaintiff against the de- 
fendant, a municipal corporation, “enjoining it from its efforts to re- 
quire the plaintiff to conform to its said map or its said resolution, and 
that the said official map and the said resolution and the notice to the 
plaintiff thereunder be declared to constitute a cloud upen the plaintiff’s 
title and removed therefrom, and that plaintiff be declared to be the 
owner in fee simple of his said lands, free and discharged from any 
effort or right of the defendant therein in accordance with its said 
official map.” 
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The complaint, in paragraph 3, sets forth by metes and bounds the 
land in controversy and plaintiff prays that the cloud on his title be 
removed. 

“This plaintiff is informed and believes that he is the owner of said 
lands above described, and especially that portion at the south end 
thereof which the defendant seeks to take and claim as Town Com- 
mons, and that he and those under whom he claims have had the same 
in actual possession under a fence and have reclaimed the same and 
otherwise used it continually and adversely to all persons for more than 
thirty years, and the said defendant, and no other person, has attempted 
to use the same in any respect whatsoever except under and by permis- 
sion of this plaintiff and his predecessors in title.” 

The defendant answering says: 

“3. Answering the third paragraph of the complaint defendant says 
that insofar as the land described therein covers or conflicts with the 
public streets, squares, commons or lands belonging to the town of Lake 
Waccamaw, as set out on a map or plat thereof, which is registered in 
the office of register of deeds of Columbus County in Plat Book No. 1, 
page 59, the same is denied, and as this defendant has no interest in the 
lands described in the third paragraph of the complaint which in no 
way covers or conflicts with the streets, squares and public commons of 
the defendant town as set out in the map aforesaid, it neither admits 
nor denies the allegations of the third paragraph of the complaint with 
reference to such lands.” 

It sets up an order of defendant requiring plaintiff to remove his 
fence and other obstructions on the streets, public squares and commons 
of the defendant which were in the town of Flemington, unincorporated, 
and taken into defendant town under Private Laws 1911, chapter 282. 
That plaintiff has trespassed on streets, public squares and commons of 
defendant and has attempted to lay claim by possession. That in 1852 
Josiah Maultsby, the owner of the property, made a map and recorded 
it showing public streets, squares and commons, and executed deeds to 
various parties and incorporated in the deeds the following: 

“And the said Josiah Maultsby doth also give, grant, bargain, sell 
and convey unto the said (grantee) and to all other good citizens the 
right and privilege to use all the streets, public squares and space be- 
tween said lake (Lake Waccamaw) and said railroad opposite said 
town, as public highways, together with all and singular the tenements 
and hereditaments thereupon belonging or in any wise appertaining.” — 

“That the said streets, public squares and commons of the town of 
Lake Waccamaw (Flemington) as laid out by the said Josiah Maultsby 
were dedicated to the use of the public and the public acquired an ease- 
ment therein, and, with defendants.” 
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A temporary restraining order was issued by Grady, J., 31 Decem- 
ber, 1928. On 29 January, 1929, Judge Cranmer ordered that the re- 
straining order be continued to the final hearing. At February Term, 
1930, the matter was referred to Chas. G. Rose, Esq., as referee. 

(Defendant excepts to the foregoing order of reference and demands 
a trial by jury on the issues raised by the pleadings herein.) 

The referee made a report of the findings of fact and conclusions of 
law: | 

1. Josiah Maultsby owned certain lands in Columbus County, N. C., 
lying on the north side of Lake Waccamaw and between the lake and 
the Wilmington & Manchester Railroad—later the Wilmington, Colum- 
bia & Augusta Railroad—and now the Atlantic Coast Line Railroad 
Company, which land 1s now a part of the town of Lake Waccamaw, 
and includes the land described in paragraph 3 of the complaint. 

2, Josiah Maultsby, on 18 November, 1852, executed deeds to various 
parties (setting them forth). 

3. Attached to each of these deeds was a map or plat of the “Town 
of Flemington,” showing each lot numbered, together with certain 
streets, one called ‘‘Broadway,” another called “Perch Street,” a space 
next to the lake called “Commons” and also a space designated thereon 
as “Public Square.” The plat was transcribed in the records in the 
office of the register of deeds of Columbus County, N. C., on the margin 
of the page of Book L, where the said deeds are recorded. 

4. Each of said deeds referred to in the finding No. 2 contains a 
clause reading: “And the said Josiah Maultsby doth also give, bargain, 
grant and sell to the said (grantee in the deed) and to all other good 
citizens, the right and privilege to use all the streets, public squares 
and spaces between the said lake and the said railroad opposite the said 
town as public highways.” 

5. By mesne conveyances, prior to and during the early part of the 
vear of 1894, H. B. Short and C. O. Beers acquired the fee simple to 
all the lots located in the plat of the “Town of Flemington,” as well as 
to a tract of two acres of land lying between “Flemington” and the 
lake. Many of the title deeds describe the lots by reference to lot 
number and by further reference to the registration of the plat in 
Book L. 

6. By warranty deed dated 20 January, 1894, registered 3 March, 
1894, in Book KK, page 325, in the office of register of deeds for Colum- 
bus County, H. B. Short and wife conveyed to C. O. Beers all of the 
lots which ‘the grantors then owned and which were located west of 
Broadway, as designated on plat, together with the tract of two acres 
lying between “Flemington” and the sand bar of Lake Waccamaw. 
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7. At some time during the year of 1894 C. O. Beers erected, and 
those claiming under him have thereafter continuously, openly and 
notoriously maintained a fence, practically as now located, around all 
of the lots which he then owned, around the two acres of land lying 
north of the lake, and also including the space marked “Perch Street,” 
and so much of the space marked “Public Square” as lies west of Broad- 
way on the said plat of “Flemington.” 

8. F. B. Gault, plaintiff, under the will of C. O. Beers, owns and is 
in possession of all the property and rights conveyed to C. O. Beers by 
deed from H. B. Short and others. 

9. F. B. Gault, plaintiff, and those under whom he claims, have since 
the date of the deed to C. O. Beers, exercised exclusive and adverse 
possession and control over all of the lands described in paragraph 3 
of the complaint, having erected and lived in a dwelling-house on a 
portion of the land, having planted shrubbery, have planted pecan and 
other trees thereon, have cultivated portions of the same, have planted 
and cultivated a garden on the portion of the “Public Square” which 
lies west of Broadway, and have otherwise done and exercised acts con- 
sistent with complete and exclusive ownership and possession, claiming 
the property as their own. 

10. More than twenty years ago the railroad company, by and with 
the consent of C. O. Beers and/or F. B. Gault, erected and for a time 
maintained two toilets for public use in the swamp or wood north of 
the lake and south of the town of “Flemington” (included in a tract of 
two acres), which toilets were approached by wooden walkways which, 
for a time, passed over the fence maintained by C. O. Beers and/or 
F. B. Gault. These toilets have long since been destroyed, and they are 
not now 1n use and have not been for several years. 

11. About 1894 shade trees were planted by C. O. Beers and/or F. B. 
Gault parallel with the western line fence of the property described in 
paragraph 3 of the complaint, practically at a uniform distance there- 
from and on the outside or eastern line of a sidewalk running on the 
west side of Broadway; many of these trees are twelve inches or more 
in diameter at their base at the present time. 

12. No one has ever done any acts, consistent with a public use of 
the same as of right or in, or upon any portion of the land described in 
paragraph 3 of the complaint, or which was in any way adverse to the 
possession and control of F. B. Gault, and those under whom he claims. 

13. The so-called “Town of Flemington” was never incorporated. 
No attempt was ever made at any time to exercise any corporate func- 
tions as a municipal corporation, and it was only the name of a par- 
ticular location as made on the plat prepared for Josiah Maultsby, and 
referred to in findings 2, 3 and 4. 
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14. The town of Lake Waccamaw was incorporated by the General 
Assembly of 1911, by chapter 282 of the Private Laws of session of 1911, 
and has since that time maintained its existence as a municipal cor- 
poration. 

15. By chapter 131 of the Private Laws of session 1911, certain trus- 
tees therein named were appointed “to take possession of and look after 
and protect The Public Square given by Josiah Maultsby to the citizens 
of the State of North Carolina,” which said Public Square was by said 
act in part bounded “on the west by the street or road leading from 
W.C. & A. Railroad.” This delimitation of the “Public Square” does 
not impinge upon any portion of the lands described in paragraph 3 of 
the complaint. 

16. In 1928 the board of commissioners of the town of Lake Wacca- 
maw caused J. A. Loughlin, surveyor, to make a complete survey and 
plat of the town, including as a part of the town the old “Town of 
Flemington.” At a meeting of the board of commissioners, held on 
4 December, 1928, this plat was unanimously adopted by the board as 
the official plat or map of the town of Lake Waccamaw, and by order 
of the board the same was registered in the office of the register of deeds 
for Columbus County, N. C., in Book of plats No. 1, at page 51. 

17. In 1905 certain parties attempted to make and file four original 
entries on varlous portions of the land appearing as “commons,” “public 
square’ and other portions of the land designated on the plat of the old 
“Town ot Flemington,” to which entries protests were duly filed. F. B. 
Gault was later made a party to these proceedings, which was then 
pending in the Superior Court of Columbus County, and at the Feb- 
ruary Term, 1917, the consent judgment was entered consolidating all 
of the proceedings, and F. B. Gault was declared to be the owner in fee 
simple and entitled to the possession of the tracts of land set out and 
deseribed in the four entries. 


CoxrcLtusions oF Law. 


From the foregoing findings of fact the referee reaches the following 
conclusions of law: 

1. Josiah Maultsby, in 1852, offered to dedicate to public use, for 
the benefit of the various lot owners, certain streets, squares and com- 
mons, as set out on the plat of “Flemington,” as appears of record. 
Before actual acceptance or use of these properties offered, H. B. Short 
and C. O. Beers, having acquired the fee-simple title to all of the lots in 
the plat of “Flemington,” had the right to withdraw the offer to dedicate 
and to close any and all of the properties theretofore offered and exer- 
else exclusive ownership and control thereof. 

2. There being no corporate entity in 1894, as the “Town of Flem- 
ington,” all legal and equitable rights as to the squares, streets and 


098 IN THE SUPREME COURT. | [200 


GAULT vw. LAKE WACCAMAW. 


commons were in H. B. Short and C. O. Beers, and when C. O. Beers 
and those claiming under him fenced in the property on the west side of 
Broadway and described in paragraph 3 of the complaint, and began to 
exercise exclusive possession and control of the same, the statute of 
limitations began to run in favor of C. O. Beers, and those claiming 
under him. 

3. Since there was no corporate existence of the “Town of Fleming- 
ton,” and no formal action, looking to acceptance of the offer to dedi- 
cate, could be taken for and in behalf of the general public, and since 
there has been no user as of right of the properties offered to be dedi- 
cated to the public, in the year of 1894, none of the property located 
within the boundaries in paragraph 3 of the complaint included any 
part of what could be properly designated as “Public road, street, lane, 
alley or public way,” and the provision of section 435 of the Consoll- 
dated Statutes of North Carolina do not apply to the facts of this case. 

4. F. B. Gault, the plaintiff, having since 1894 maintained open, 
notorious, adverse and exclusive possession and control of the property, 
under known and visible lines and boundaries, claiming and using it as 
his own, he is now the owner in fee simple, and entitled to the exclusive 
possession of all of the land described in paragraph 3 of the complaint, 
except so much as he has heretofore conveyed to Sloan. 

5. F. B. Gault is entitled to a perpetual injunction, restraining and 
enjoining the defendant, and all persons purporting to act under its 
authority, from doing any act inconsistent with his fee-simple owner- 
ship thereof. | 

The findings of fact and conclusions of law sustained the contentions 
of plaintiff. The matter was heard on exceptions and assignments of 
error by defendant before Daniels, J., who sustained the referee’s find- 
ings of fact and conclusions of law. The court below refused to submit 
certain issues tendered by defendant to be passed on by the jury. The 
defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The material ones and necessary facts 
will be set forth in the opinion. 


George Rountree, Homer L. Lyon and Varser, Lawrence & Mcintyre 
for plasnteff. 
E. M. Toon and McLean & Stacy for defendant. 


Crarkson, J. The first contention of the defendant: ‘Were the 
streets, squares and commons of the old (unincorporated) town of 
Flemington dedicated to the use of the pubhe and accepted and used by 
the public, by virtue of said dedication?” On the present record; taking 
-all the evidence, we find no facts or law to support this contention. We 
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think there is a distinction between land that is in a municipality 
mapped and platted and deeds made to the lots in which streets, squares 
and commons are dedicated and accepted by the municipality, and land 
that is mapped or platted and deeds made to the lots in which streets, 
squares and commons are dedicated outside a municipality. As to the 
first attitude the following observation is made in MceQuiullin’s Munici- 
pal Corp., Vol. 4, 2d ed., part of sec. 1662 and 1663, pp. 471-2. “Most 
of the streets, alleys, squares and parks in municipal corporations have 
been acquired by a voluntary dedication thereof by the owner to the 
public. The law relating to dedication is therefore of much importance 
as a part of the law of municipal corporations. . . . The owner’s 
offer, either express or implied, of appropriation of land or some in- 
terest or easement therein to public use, and acceptance thereof, either 
express or imphed (when acceptance is required) constitute dedication. 
The intention of the owner to dedicate and acceptance thereof by the 
public are the essential elements of a complete dedication.” Green v. 
Miller, 161 N. C., 24; Hlizabeth City v. Commander, 176 N. C., 26; 
Wittson v. Dowling, 179 N. C., 542; Lrwin v. Charlotte, 193 N. C., 109. 

When there is a dedication and acceptance by the municipality or 
other governing body of public ways or squares and commons in this 
jurisdiction the statute of hmitations does not now run against the 
municipality or governing body. Public Laws 1891, ch. 224, C. S., 
435: “No person or corporation shall ever acquire any exclusive right 
to any part of a public road, street, lane, alley, square or public way of 
any kind by reason of any occupancy thereof or by encroaching upon 
or obstructing the same in any way, and in all actions, whether civil or 
criminal, against any person or corporation on account of an encroach- 
ment upon or obstruction or occupancy of any public way it shall not 
be competent for a court to hold that such action is barred by any 
statute of limitations.” Threadgill v. Wadesboro, 170 N. C., 641; 
Rk. R. v. Dunn, 183 N. C., 427. Prior to this statute, under former 
statutes, the maxim “Nullum tempus aut locus occurritt regv” did not 
obtain here. Threadgill, supra. See Tadlock v. Mizell, 195 N. C., 473. 

MeQuillin, supra, part sec. 1702, at p. 551, states the law thus: “The 
general rule, however, seems to be that the platting of land and the sale 
of lots pursuant thereto constitute a dedication, if it may be so called, 
of the public places delineated upon the plat only as between the 
grantor and purchaser, and that, so far as the municipality is con- 
cerned, such acts amount to a mere offer of dedication, and there is no 
complete dedication without an acceptance of some kind by the munici- 
pality.” 

In S. v. Fisher, 117 N. C., at p. 740, the law is stated as follows: 
“When the defendant opened up the street then outside the confines of 
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the city of Greensboro (in the year 1890), if, before the subsequent pas- 
sage of the act (Laws of 1891), which extended the limits so as to 
include it, he had sold-a single one of the lots abutting on this apparent 
extension of North Elm Street, he and those claiming under him 
would have been estopped from denying the right of such purchaser and 
those in privity with him to use the street, as laid down in the plot and 
ealled for as his boundary line in the deed conveying it to him, to all 
intents and purposes as a highway, and this dedication of the easement 
appurtenant to the land sold would have been, as between the parties, 
irrevocable, though the street had never been accepted by the town for 
public use. Jfoose v. Carson, 104 N. C., 431. The estoppel in pais 
arising out of the fact that the grantee in such cases has been induced 
to part with money or its equivalent upon the representation of the 
grantor that a highway would be opened, makes the street as between 
them what it was represented to be. Grogan v. Town of Haywood, 
4 Fed. Rep., 164. The offer of the easement to the public as well as the 
grant of the appurtenant right to its use.as a highway would thus have 
been made irrevocable, and though the city of Greensboro could not 
have been, against the wish of its governing officers, subjected to the 
burden of keeping the open way in repair, yet they might have accepted, 
asa continuing offer to the city at any future time, the street which as 
between the parties to the deed the grantor could not deny was dedi- 
cated to public use. But there was no such sale and consequent estoppel 
to prevent the defendant from revoking a license apparently given to 
the public to use the extension or from recalling the offer. Whatever 
might have been the effect of its acceptance at an earlier period the 
city did not signify in the proper manner its willingness to assume the 
responsibility of making it a part of the highway under its care, until 
the alleged offer was revoked.” Harris v. Carter, 189 N. C., at p. 298. 

MecQuillin, supra, sec. 1699, and part of 1700, p. 544-5: “Unless for- 
bidden by statute or charter provision a municipality has authority to 
accept a dedication of property for the public use. Whether property 
outside the mits of the municipality may be accepted would seem to 
depend on the purpose for which the property is dedicated. 
Unless otherwise provided by statute or charter, it 1s elementary that 
an acceptance is necessary.” A municipality has not power to accept 
the dedication of a street outside of its territorial limits. St. Louis v. 
St. Louis Unwersity, 88 Mo., 155, 159. Dedication of streets outside 
of city may be accepted by the city on subsequent extension of city 
himits. Smith v. Dothan, 211 Ala., 338; Wheeler v. Construction Co., 
170 N.-C., 427. See Chimney Rock Co. v. Lake Lure, ante, p. 171. 

In Elhott on Roads and Streets, Vol. 1, 4th ed., part sec. 122, at 
p. 140, is the following: “Dedication is the setting apart of land for the 
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public use. It is essential to every valid dedication that it should con- 
clude the owner, and that, as against the public, it should be accepted by 
the proper local authorities or by general public user.” 

The second contention of defendant: “Is plaintiff entitled to hold 
possession of a portion of said streets, squares and commons by adverse 
possession?’ We think so. Under the facts and circumstances of this 
ease we find, in McQuillin, supra, part sec. 1684, p. 513-14: “There is 
some conflict of opinion as to whether a purchaser of a lot with refer- 
ence to a plat, showing streets and alleys, has a right to insist upon the 
opening of a street on which his property does not abut or whether his 
right in regard to such streets and public ways and other public places 
is limited to those places on which his land abuts. The rule that the 
purchaser has a right, as against the original owner to have all the 
streets and alleys, designated upon the map, kept open and unobstructed 
has been laid down in a few jurisdictions.” This principle prevails in 
this jurisdiction. Conrad v. Land Co., 126 N. C., 776; Hughes v. Clark, 
134 N. C., 457; Sexton v. Elizabeth City, 169 N. C., 385. See lmita- 
tions in Stephens v. Homes Co., 181 N. C., 385; Homes Co, v. Falls, 
184 N.C., 426. 

The town of Flemington was not incorporated, but the land was owned 
by one Josiah Maultsby, who made a map or plat of it, and this was 
attached to the conveyances and the map or plat was transcribed in the 
office of the register of deeds. In the conveyance to each grantee was 
the following: “And the said Josiah Maultsby doth also give, grant, 
bargain, sell and convey unto the said (grantee) and to all other good 
citizens the right and privilege to use all the streets, public squares and 
space between said lake (Lake Waccamaw) and said railroad opposite 
said town, as public highways, together with all and singular the tene- 
ments and hereditaments thereupon belonging or in any wise appertain- 
ing.” The evidence sustained the referee’s material findings of fact that 
the plaintiff and those under whom he claims title have been in pos- 
session of the land in controversy described by metes and bounds in 
paragraph 3 of the complaint under known and visible lines and bound- 
aries adversely to all other persons for twenty years. In fact, the record 
shows thirty years. 

The defendant town of Lake Waccamaw had no right, title, interest 
or jurisdiction in the unincorporated town of Flemington, the private 
property of others originally belonging to Maultsby. When it took in 
this property it did so subject to the rights of the property owners in 
the development. In closing up, by plaintiff and those from whom he 
claims, any streets, public squares and commons injunctive relief could 
have been resorted to by any lot owner in the development. In the 
Wheeler case, supra, at p. 429, we find: “Platting the land into lots 
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and streets and selling the lots by reference to the map dedicated the 
streets thereon to the public in general and to the purchasers of the 
lots in particular. The intention to dedicate is manifested by the maps 
and deeds. Tise v. Whitaker, 146 N. C., 376. It is immaterial whether 
the streets were opened at the time of dedication or not; they must be 
at all times free to be opened as occasion may require. The acceptance 
or nonacceptance by the municipality does not affect the title thereto. 
Hughes v. Clark, supra. Injunction is the proper remedy, as is held 
in that case. The obstruction and closing up of the street creates a 
nuisance and each purchaser can, by injunction or other proper pro- 
ceeding, have the nuisance abated.” The land mapped or platted in 
the above action was located in the corporate hmits of the city of 
Charlotte, N. C. 

Any lot owner or owners who acquired a deed to any lot in the de- 
velopment had a legal right to have the “streets, squares and commons” 
platted and recorded, kept open as a “unit” or in the entirety. No lot 
owner did this or objected, but permitted the plaintiff and those under 
whom he claimed to fence up and otherwise take actual possession of 
the land in controversy, including the ‘streets, squares and commons,” 
and plaintiff has, since 1894, had open, notorious, adverse and exclusive 
possession and control of the property under known and visible lines 
and boundaries, claiming and using it as his own. C. S., 430, 1s as 
follows: “No action for the recovery or possession of real property, or 
the issues and profits thereof, shall be maintained when the person in 
possession thereof, or defendant in the action, or those under whom 
he claims, has possessed the property under known and visible lines 
and boundaries adversely to all other persons for twenty years; and 
such possession so held gives a title in fee to the possessor, in such prop- 
erty, against all persons not under disability.” 

In Locklear v. Savage, 159 N. C., at p. 287-8, it is said: ““What is 
adverse possession within the meaning of the law has been well settled 
by our decisions. It consists in actual possession, with an intent to 
hold solely for the possessor to the exclusion of others, and is denoted 
by the exercise of acts of dominion over the land, in making the ordinary 
use and taking the ordinary profits of which it is susceptible in its 
present state, such acts to be so repeated as to show that they are done 
in the character of owner, in opposition to right or claim of any other 
person, and not merely as an occasional trespasser. It must be decided 
and notorious as the nature of the land will permit, affording unequivo- 
cal indication to all persons that he is exercising thereon the dominion 
of owner,” citing numerous authorities. Johnson v. Fry, 195 N. C,, 
$32. On all the evidence, from the view we take of this case, the plain- 
tiff had a statutory title in fee to the land. Any minor acts or expres- 
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sions of piaintiff are immaterial. In Booth v. Hairston, 193 N. C., 281, 
is the following observation, citing numerous authorities: “Our system 
of appeals is founded on public policy and appellate courts will not 
encourage litigation by granting a new trial which could not benefit the 
litigant and the result changed upon a new trial, and the nongranting 
was not prejudicial to his rights.” The plaintiff so contends and we 
think the same correct. 

“Upon the whole record, our contention is that the plaintiff is en- 
titled to recover upon the facts found by the referee; in fact, there is 
no real conflict in the evidence and the plaintiff is entitled to recover 
upon the admissions. The referee so found, the trial court has approved 
these findings, and we submit that the judgment of the court below 
ought to be affirmed.” 

We do not think the court below erred in overruling defendant’s 
motion for judgment as of nonsuit at the conclusion of all the evidence. 
C. S., 567. We think the issues not material as we construe the evi- 
dence and the view we take of the law. The exceptions and assignments 
of error of defendant as to the findings of fact and conclusions of law 
by the referee and court below cannot be sustained. On the entire 
record we see no prejudicial or reversible error in the judgment of the 
court below. 

Affirmed. 





NORTH CAROLINA STATE HIGHWAY COMMISSION y. T. M. YOUNG 
AND SS. G. HALL. 


(Filed 15 April, 1931.) 


1. Highways A a—Highway Commission may establish right of way of 
greater width than the statutory minimum. 

The State Highway Commission, under the authority of statute, may 
establish the width of the State’s highways as extending thirty feet each 
way from the center of the road, and where it has posted signs along a 
highway at intervals approximating two miles prescribing such right of 
way, private owners of land along the route, though the State may not have 
acquired by condemnation or otherwise the full width so established, may 
not upon such unacquired lands included in the width of the sixty-foot 
highway create or maintain obstructions that would be a menace to 
public travel. 


2. Same—Ordinance of Commission giving it discretionary power to allow 
encroachment on right of way is not void. 

It will be presumed that the discretionary power of the State Highway 
Commission to allow an encroachment upon the right of way of a high- 
way in proper instances, where its written permission is obtained, will 
be justly exercised, and unless manifest abuse of this discretionary power 
is shown, the courts will not interfere or declare its ordinance in regard 
thereto void as giving the Commission power to unjustly discriminate. 


604 IN THE SUPREME COURT. {200 





HigHWAY COMMISSION ¥v. YOUNG. 





3. Eminent Domain A a—Whether taking is for public purpose is for 
decision of courts, extent and necessity of taking is for Legislature. 
The question of whether the purpose for which private property is 
taken is a public one is judicial, but the question of necessity and proper 
extent of the taking is legislative and subject to determination by such 
agency and in such way as the Legislature may designate. 
4. Eminent Domain C a—Provision that State Highway may take lands 
before assessing compensation does not violate constitutional rights. 
The statute, authorizing the State Highway Commission to enter upon 
and take possession of lands before bringing condemnation proceedings 
and before making compensation, is not an infraction of the due-process 
clause of the Federal Constitution and does not deprive an owner of 
notice and opportunity to be heard, and where the Commission has insti- 
tuted a suit to enjoin the maintenance of an obstruction on the right of 
way of a State highway the owner may not set up therein that the lands 
had not been condemned and compensation paid, there being nothing in the 
record indicating a purpose to deprive the owner of notice with respect to 
assessment of damages. 


AppeaL by defendants from Harding, J., enjoining the obstruction 
of highways 69 and 104 in Yancry County. Affirmed. 

The judgment contains the following recital of facts: 

1. It is admitted that some time prior to the act complained of, the 
State Highway Commission built in Yancey County State Highway 
No. 69, with a paved roadway eighteen feet in width, and that this 
highway is intersected at Micaville with State Highway No. 104, the 
surfaced portion of which is sixteen feet in width, and that at the time 
of the building of said State highways no condemnation proceeding 
was had, and no definite right of way was indicated on the ground with 
respect to elther of said highways. 

2. It is further admitted that the State Highway Commission did, 
on 16 October, 1929, pass certain ordinances, copies of which have been 
introduced in evidence, and that ordinance No. 23 undertakes to 
ordain and establish a sixty-foot right of way for all State highways, 
except as otherwise indicated on the ground, and that in pursuance of 
this ordinance signs, as indicated on the sketch introduced in evidence, 
were posted at intervals of approximately two miles on all State high- 
ways within the State, and were posted along both State highway routes 
69 and 104, but that no one of these signs was located on the particular 
property of the defendants involved in this action. 

8. It is further admitted that after the construction of the said high- 
ways, and after the passage of the said ordinance, and after the posting 
of the said signs, the defendants caused to be constructed at the inter- 
section of said State highways 104 and 69, as shown on the sketch intro- 
duced in evidence, a filling station that extends within the said sixty- 
foot right of way, that is closer than thirty feet to the center of both 
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route 104 and route 69; that after the defendants began the construc- 
tion of the said filling station, and before the same was completed, the 
defendants were notified by an agent of the State Highway Commis- 
sion that they were within the territory claimed as State highway 
right of way, and that the construction of the filling station was for- 
bidden; and that thereafter the defendants completed the construction 
of said filling station and are now operating the same. 

4. That the defendants were at the time of laying out said highways, 
and now are, the owners of the land upon which said filling station has 
been constructed. 

The ordinance referred to is as follows: 

“That the right of way of all State highways, except as otherwise 
designated by appropriate signs on the ground, shall extend thirty feet 
from the center of the highway on either side and such additional width 
on curves as will give a clear vision from any point on the center line 
of said highway to a like point on such center line two hundred feet 
distant; and it shall be unlawful for any person to construct or main- 
tain any structure within the limits of said right of way, except with 
the written permission of the State Highway Commission.” 

The court adjudged that the admitted facts are determinative and 
that no disputed facts are reserved for a jury; that the defendants be 
permanently restrained and enjoined from operating the filling station 
at the intersection of routes 69 and 104 at any point nearer than thirty 
feet from the center of either of the highways; and that they be ordered 
to remove and cease to maintain that part of the obstruction which is 
within the limits of the right of way extending thirty feet from the 
center of either highway. 

The defendants excepted and appealed. 


Charles Hutchins for appellants. 
Charles Ross for appellee. 


Apams, J. The statutes by which this appeal is to be determined 
are contained in chapter 70, article 15, of the North Carolina Code of 
1927. Pursuant to authority thereby conferred the State Highway 
Commission built two highways in Yancey County, each with an 
asserted right of way of sixty feet in width. At the intersection of 
these highways in the village of Micaville was a piece of land owned 
by the defendants, on which they began the erection of a filling station. 
The plaintiff, having ascertained that the building would cover a part 
of each right of way, brought suit to restrain the defendants from main- 
taining the filling station on the rights of way and to compel them to 
remove the obstruction. 
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While the fundamental defense is that the plaintiff has no right of 
way on the defendants’ property, there are several related questions 
which, of course, must be considered. 

It was provided by the act of 1921, ch. 2, sec. 7, that the rights of way 
of all roads taken over under that act should be not less than thirty 
feet in width. The maximum width was not fixed, but on 16 October, 
1929, the plaintiff, pursuant to legislative authority, prescribed sixty 
feet as the width of all rights of way for the State highways, except as 
otherwise indicated on the ground. N. C. Code, 1927, 3846(j)(b)(j). 
It is manifest that the rights of way described in the complaint were 
laid out; signs were posted on the highways numbered 69 and 104, as 
they were on all the State highways, at intervals of approximately two 
miles, although no definite right of way was indicated on the defend- 
ants’ lot with respect to either route. After the ordinance was enacted and 
the highways were constructed and the signs were put up the defendants 
built the filling station, parts of which project into the highways. This 
is a physical fact demonstrable by observation. Before the building 
was completed the defendants were informed that it was on a part of each 
highway, and without regard to the notice they proceeded with the 
construction. If the house occupies part of these public highways why 
should the obstruction not be removed in the interest of the public 
safety? While availing themselves of the right to build on their lot the 
defendants were obligated to yield their private interests to the needs 
of the public, but not without proper compensation. 

The defendants urge several objections. They contend that the ordi- 
nance enacted by the plaintiff was ineffective; that rules for the use of 
the State highways and for the placing of obstructions thereon can- 
not be enforced until the plaintiff shall have acquired the property in 
the way the law prescribes. A literal construction of the sections 
(3846(]) d, j) may afford a semblance of reason for this position; but 
the highway act must be construed in its entirety. The avowed pur- 
pose of the act was to enable the State, through the agency of an ad- 
ministrative body, to lay out, take over, establish, and construct certain 
highways throughout the State. The power to lay out and construct 
a highway implies the power to acquire a right of way having at least 
the minimum statutory width. In fact, the power to acquire rights of 
way is plainly conferred. N. C. Code, 1927, 3846(j}). There is no 
ground for saying that the plaintiff could not reasonably increase the 
minimum statutory width; and if by resolution or ordinance it adopted 
a uniform rule generally applicable to the State highways we see no 
convincing reason for exempting the defendants from its operation. 

Conceding the right of the plaintiff to make rules in proper cases, as 
held in Radford v. Young, 194 N. C., 747, the defendants insist that 
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the ordinance in question is invalid because it enables the plaintiff to 
discriminate between the owners of property anywhere in the State. 
They suggest that a vicious discrimination is permissible under the 
clause which prohibits an obstruction on the right of way “except with 
the written permission of the State Highway Commission”; also that 
in enforcing the ordinance the Commission “may allow every other 
filling station in the State to remain nearer the highway than thirty 
feet.” 

This position results from the assumption that the State Highway 
Commission may purposely and wilfully abuse the discretion with 
which the law invests it. It is hard to see how any administrative 
body can function without exercising discretion; but even then the dis- 
cretion must not be whimsical, or capricious, or arbitrary, or despotie. 
That such abuse of discretion may avoid or nullify an act 1s elementary. 

The clause referred to, instead of being a means of obnoxious diserim1- 
nation, was intended to prevent inequitable results. A building may be 
situated so close to water, ravine, cliff, mountain side, or other natural 
object that its removal from a right of way would be equivalent to its de- 
struction, and in such circumstances the Commission should be permitted 
in the exercise of discretion to see that justice is administered and that 
public and private rights are protected. This, as we understand it, is 
the scope and purpose of the clause to which objection is made. In 
S. v. Tenant, 110 N. C., 609, and Bizzell v. Goldsboro, 192 N. C., 348, 
cited by the defendants, city ordinances were held invalid as an un- 
warranted interference with the ordinary incidents of ownership at the 
arbitrary will of the aldermen without valid reason for their action, 
but these cases involved the police power of municipal corporations and 
are not decisive of the present question. However, we may cite, for 
comparison with these: 8S. v. Yopp, 97 N. C., 477; 8. v. Hundley, 195 
N.C., 877; Wilson v. Eureka City, 173 U.S., 32, 43 Law Ed., 603; 
New York ex rel. Ineberman v. Van De Carr, 199 U. S., 552, 50 
Law Ed., 305. 

It is further contended that the plaintiff has not acquired a right of 
way by gift, purchase, or condemnation, and that the property of the 
defendants has been taken without due process of law and without just 
compensation. Constitution of United States, Art. V. 

Whether the purpose for which private property is taken is a public 
one is a judicial question, but the question of necessity and of the 
proper extent of a taking is legislative and is subject to determination 
by such agency and in such way as the State may designate. The due 
process clause is not violated by failure to give the owner of property 
an opportunity to be heard as to the necessity and extent of appropriat- 
ing his property to public use; but it is essential to due process that the 
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mode of determining the compensation to be paid for the appropriation 
be such as to afford the owner an opportunity to be heard. Sears v. 
Akron, 246 U. S., 242, 62 Law Ed., 688; Bragg v. Weaver, 251 U. S., 
57, 64 Law Ed., 185; North Laramie Land Co. v. Hoffman, 268 U.S., 
276, 69 Law Ed., 953. The laying out of the rights of way by the 
plaintiff manifested a purpose to acquire an easement in the entire 
width of each highway for the use of the public, although only a part 
would ordinarily be used for travel. #. R. v. McCaskill, 94 N. C., 746, 
(54; BR. Ah. v. Olive, 142 N. C., 257. But the mere laying out of a right 
of way is not in contemplation of law a full appropriation of the prop- 
erty within the lines. Complete appropriation occurs when the property 
is actually taken for the specified purpose after due notice to the 
owner; and the owner’s right to compensation arises only from the 
actual taking or occupation of the property by the Highway Commis- 
sion. When such appropriation takes place the remedy prescribed by 
the statute is equally available to both parties. McKinney v. Highway 
Commission, 192 N. C., 670. It follows that section 3846(bb) of the 
N.C. Code of 1927, authorizing the Highway Commission to enter upon 
and take possession of the land before bringing condemnation proceed- 
ings and before making compensation is not an infraction of the due- 
process clause; and we find nothing in the record indicating a purpose 
to deprive the defendants of notice with respect to the assessment of 
damages. Judgment 
Affirmed. 





J. 8S. WOODS y. CITY OF DURHAM. 
(Filed 15 April, 1931.) 


Limitation of Actions A b—Right to recover for taking of land for street 
held barred by lapse of time under provision of city charter. 

A city charter which provides that a grant of land by the owner for 
street purposes will be presumed after two vears from the date it has been 
taken for such purposes by the city will bar the owner's right of recovery 
when he has failed to bring action for damages until after the limitation 
so fixed, and in this case Held: the assurance of the city engineer that 
the city was not taking the land at the time of the commencement of the 
work does not make it inequitable for the city to plead its charter in bar. 
it appearing that the city had then actually taken the land and had con- 
tinuously used the same for street purposes without objection for more 
than the period stated 


AprpEAL by plaintiff from Gredy, J., at February Term, 1931, of 
Dvuruam. Affirmed. 


N.C.] SPRING TERM, 1931. 609 


Woops v. DURHAM. 


This is a civil action brought by plaintiff against defendant to recover 
the value of certain land alleged to have been taken by defendant for 
street and sidewalk purposes and, also, for other alleged damage. 

Foster Street, in the city of Durham, was 56 feet wide until it reached 
plaintifi’s property, and plaintiff alleges that defendant took the fol- 
lowing described property to continue the 56 feet width of Foster 
Street, until it intersected with Trinity Avenue, at a dead end, viz.: 

Beginning at a stake in what is now Foster Street 11.7 feet north 
86 degrees west from the southwest intersection of the present property 
lines on Foster Street and Trinity Avenue, and running thence south 
86 degrees east 11.7 feet to a stake, thence south 4 degrees west 160 
feet to a stake in the line of A. M. Rigsbee estate; thence north 86 
degrees 24 minutes west 7.1 feet to a stake; thence north 2 degrees 
48 minutes east 160.2 feet to a stake, the beginning corner. 

The defendant denied lability and alleges that the plaintiff volun- 
tarily and of his own free will and accord gave and permitted to be 
used for sidewalk purposes the said strip of land which he requested 
this defendant to grade, and which was so graded by this defendant at 
plaintiff’s request in the year 1923. 

Defendant alleges that by reason of plaintiff’s act in requesting this 
defendant to grade said strip of land for sidewalk purposes in the 
year 1923, and having been so graded by this defendant for sidewalk 
purposes, that defendant is barred from any claim or right of claim for 
said strip of land given and used for sidewalk purposes, and pleads 
section 66 of the charter of the city of Durham as a complete bar to any 
claim by plaintiff for said strip or parcel of land, which said section 66 
of the charter is as follows: 

“That in the absence of any contracts with said city in relation to 
the lands used or occupied by it for the purpose of streets, sidewalks, 
alleys or other public works of said city, signed by the owner thereot 
or his agent, it shall be presumed that the said land has been granted to 
said city by the owner or owners thereof, and said city shall have good 
right and title thereto, and shall have, hold and enjoy the same. Unless 
the owner, or owners of said land, or those claiming under them shall 
make claim or demand for compensation within two (2) years next 
after said land was taken, he, or they, shall be forever barred from 
recovering said land, or having any compensation therefor; provided, 
nothing herein contained shall affect the rights of feme coverts or 
infants until two years after the removal of their respective disabili- 
ties,” 

The plaintiff, on cross-examination, testified in part as follows: 

“T did not own the corner lot at that time. Nobody for the city told 
me they wanted the strip of land for a sidewalk, but they took it. I 
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wanted it graded off, so I could fix that wall, so it would not be causing 
me any more trouble and expense when they came along to make a per- 
manent job of Foster Street. 

“Mr. Kueffner told me, about 1922 or 1923, they were going to widen 
Foster Street. I was the first one to suggest widening the street and to 
take the dirt off then. I spoke to the man on the steam shovel. At 
that time they were only grading that part of Foster Street the city 
claimed belonged to it. 

“I don’t expect they would have graded the strip for the sidewalk in 
front of my place unless I had asked them to do it. The sidewalk 
is on the same grade with the sidewalk on Trinity Avenue. The sidewalk 
I asked them to fix on Foster Street is the same one that is there now. 
It is exactly the same as they fixed it in 1923. 

“IT have not exercised any control over that sidewalk since 1923. 
I have not claimed it at all. I have not done any building or anything 
there. I wish I had now, though, so you fellows would have taken it 
for granted and stopped me.” 

H. W. Kueffner, director of public works, witness for defendant city, 
testified in part: | 

“T had a conversation with Mr. Woods in 1923, in my office. Late in 
the spring, or early summer 1923, they were grading Foster Street, 
making an approach of Foster Street into Trinity Avenue. We were 
grading 32 feet of Foster Street. Mr. Woods, at the time the shovel 
was working, noticed that they were only grading the roadway, and he 
came and asked if we would not grade a strip along his property on 
Foster Street, for a sidewalk, and that he wanted to fix his property in 
line like it would always be, and that he did not want to be bothered 
again; and he would be glad so he could fix his property wp in perma- 
nent shape. 

“T told him if he wanted that graded that we would do it. I ordered 
it graded and the city paid the cost. I ordered the contractor to grade 
eight feet wider on that side. We were about three feet away from the 
property of Mr. Woods at that time. I was there when the work was 
done. I remember an umbrella tree there. We didn’t take down any 
trees. I don’t think Mr. Woods was there when we were grading. I 
told him we would stake out an eight-foot sidewalk and it would re- 
main like that. It was in April or May. That was in the spring of 
1923, at the time we were grading Trinity Avenue. 

“We graded into Foster Street, in order to make a proper grade ap- 
proach so the two streets would meet. We graded Mr. Woods’ land for 
the sidewalk. Foster Street was improved in 1927 and 1928. The 
grade was not changed in front of Mr. Woods’ property. We graded a 
sidewalk at the request of Mr. Woods. It has been used by anybody 
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who wanted to use it as a public sidewalk. It has been recognized as a 
city street and sidewalk since 1923, that is, the part next to the retain- 
ing wall. As director of public works, I superintended it for the pur- 
pose of keeping it open and clear, and it has been under the custody and 
control of the city since 1923.” 

Defendant offered in evidence section 66 of the city charter, as set 
out in the answer. 

This action was commenced 14 August, 1929. 

At the close of plaintiff’s evidence and at the close of all the evidence, 
the defendant made motions for judgment as in case of nonsuit. C.S., 
567. The court below allowed the motion at the close of all the evi- 
dence. The plaintiff excepted, assigned error and appealed to the 
Supreme Court. The other necessary facts will be set forth in the 
opinion. 


Brawley & Gantt for plaintcff. 
S.C. Chambers for defendant. 


Crarkson, J. We think the court below correct in allowing defend- 
ant’s motion as in case of nonsuit at the close of all the evidence. We 
think the charter of the city of Durham, section 66, in relation to the 
defense of the statute of limitation properly set up in the answer and 
offered by the defendant in evidence. The plaintiff relies on what he 
alleges that the city engineer told him. 

“He said: ‘Yes, Woods, I will do that. I will send a man tomorrow 
and have the grade fixed and the line set back as far as it will be neces- 
sary to take when they made a permanent job, but mind you, we are not 
taking any land now.’ ” 

But the answer to this is that defendant in 1923 did cut the bank 
down at its own expense and graded the street and actually took the 
Jand, and it has been used by the public until 1929, when this suit was 
instituted. Plaintiff put up a cement retaining wall, 4 to 6 feet high, 
which, including the steps, was 72 feet long—and this was done leaving 
the land in controversy a part of the street, occupied by the city and 
used by the public. 

By the court: 

“You mean the line of the strip—between the strip and what was left 
of your land?” 

Answer: “Yes, sir. I built it on what is known now as the land that 
belongs to me outside of what they taken, ‘a 

The plaintiff testifted : 

“Nobody for the city told me they wanted the strip of land for a 
sidewalk, but they took it. . . . ‘I have not exercised any control 
over that sidewalk since 1923. I have not claimed it at all.” 
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Since 1923 the land taken has been kept open and clear and used by 
the public as a street and sidewalk, and has been under the custody and 
control of the city ever since. 

We do not think the expression made by the city engineer and what 
he testified to, in regard to this matter, under the facts and circum- 
stances of this case, 1s such evidence as appeared in Gaddis v. Road 
Commission, 195 N. C., 107, and cases therein cited, in which it was 
held inequitable to plead the statute of limitations. The two-year statute 
of limitations provided in the charter started to run, in the language of 
the statute, “after said land was taken.” 

The conduct and acts of plaintiff; the city cutting down the embank- 
ment and widening the street at its expense; the plaintiff putting up 
the retaining wall on his property at his expense, in line with the street, 
widened with his permission; the land taken by the city and adverse use 
by the public from 1923 until this suit was instituted in 1929, are such 
that under the facts and circumstances of this case, the two-year statute 
under defendant’s charter, which was pleaded, commenced to run in 
1928, when the land was taken, and is sufficient to bar plaintiff from 
recovery in this action. Vise v. Whitaker, 146 N. C., 374; City of Dur- 
ham v. Wright, 190 N. C., 568. The judgment of the court below is 

Affirmed. 





J. B. CURLEE y. W. S. SCALES. 
(Filed 15 April, 1931.) 


1. Assault and Battery A c—Where person attempts to take property 
from owner, Owner may use increasing force necessary for its pro- 
tection. 

Where the evidence in an action to recover damages for an assault is 
to the effect that during a dispute as to credits upon a check of plaintift’s 
held by the defendant the latter produced the check which the former 
seized and attempted to take away with him, whereupon the defendant 
seized him and struck him, or scuffled with him for its possession, an 
instruction is erroneous that only permitted the defendant to use such 
force to retain his property as would not amount to a breach of the 
peace, he having the right to use such increasing force as was necessary 
under the circumstances for the protection of his property, the question 
of excessive force being for the jury. 


2. Same—Owner may not kill or inflict great bodily harm in defense of 
property where assault on him is not feloneous. 


The possessor of personal property for himself or as the agent or em- 
ployee of another has the right to defend and protect it against aggres- 
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sion, and in so doing he may use such force as is reasonably necessary 
subject to the qualifications that, in the absence of felonious use of force 
on the part of the aggressor, human life mast not be endangered or great 
bodily harm inflicted. 


AppxraL by plaintiff from Clement, J., at November Term, 1930, of 
Forsyt. 

Civil action for damages sustained by reason of an alleged assault 
and battery, tried in the Forsyth County Court, which resulted in a 
verdict and judgment for the plaintiff. 

It seems that the plaintiff went into the office of the defendant to 
take up a $100 check, which the defendant had been holding for some 
time, and upon which, plaintiff contended, two payments had pre- 
viously been made, one cash payment of $25 and the other a payment of 
$50 by means of a chattel mortgage, leaving a balance due on the check 
of $25. But the defendant, after getting the check from his safe and 
placing it on the table, stated that he had not accepted the chattel mort- 
gage as payment on the check, and had returned the mortgage to the 
plaintiff by mail. The plaintiff had $25, mostly in nickels and dimes, 
which he counted out and placed on the table. He then picked up the 
check and started away with it, when the defendant grabbed the plain- 
tiff, hit him with his fist (knocked him down according to plaintifl’s 
testimony; scuffled with him according to defendant’s version), took 
the check from him and put it back in his safe. This suit 1s to recover 
damages for the alleged assault and battery thus committed. 

On appeal to the Superior Court, as was the defendant’s right under 
the law (Brock v. Ellis, 193 N. C., 540, 187 S. E., 585), a new trial 
was ordered, the latter court being of opinion that error was committed 
by the trial court in the following instruction: 

“The court instructs you, gentlemen of the jury, that a person, under 
the law, is allowed to use force in order to protect his own property, 
provided by using that force he does not commit a breach of the peace, 
but a person is not allowed to use sufficient force to protect his property 
as will amount to a breach of the peace. If it is necessary for a person 
to use force sufficient to constitute a breach of the peace in the protec- 
tion of his property, then he must refrain from using that force and 
resort to the courts.” 

From this ruling of the Superior Court the plaintiff appeals, con- 
tending that no reversible error was committed in the County Court. 


Parrish & Deal for plainteff. 
Peyton B, Abbott and Hastings & Booe for defendant. 


Sracy, C. J. As we understand the record, the Superior Court, in 
the exercise of its appellate jurisdiction, took the view, and accordingly 
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held, that the above instruction deprived the defendant of the right to 
use such force as was necesgary, but only such as was necessary, to pro- 
tect his property, and we aa say there was error in the ruling. 
Kirkpatrick v. Crutchfield, 178 N. C., 348, 100 S. E., 602; 2 R. C. L., 
555; note 25, A. L. R., p. 542. 

One in possession of property, either as owner, or as agent or servant 
of the owner, has the right to defend and protect it against aggression, 
and in so doing he may use such force as is reasonably necessary to 
accomplish this end, subject to the qualification that, in the absence of 
a felonious use of force on the part of the aggressor, human life must 
not be endangered or great bodily harm inflicted. People v. Dowd, 
223 Mich., 120, 193 N. W., 884, 32 A. L. R., 15385; Note, Ann. Cas., 
1917D, 296. Blackstone says: “In defense of my goods or possessions, 
if a man endeayors to deprive me of them, I may justify laying hands 
upon him to prevent him; and in case he persists with violence, | may 
proceed to beat him away. . . . And, if sued for this or the hke 
battery, he may set forth the whole case, and plead that he laid hands 
upon him gently, molliter manus imposutt, for this purpose.” 2 BL. 
Com., 120. Indeed, it has been held that force may be used by the 
owner to retake property from a person who has obtained possession of 
it by foree or fraud and is overtaken while carrying it away. fiffel v. 
Letts, 31 Cal. App., 426, 160 Pac., 845. 

In S. v. Yancey, 74 N. C., 244, a threat to use a deadly weapon in 
defense of property was held justifiable, while to have carried out the 
threat would haye been unlawful. The Court applying the doctrine, 
and distinguishing between necessary and excessive force, said: “The 
prosecutor at that time was committing a trespass upon the property of 
the defendant in his presence, by holding on to the defendant’s saddle 
and claiming it as his own, and calling to another for help with the 
purpose of taking it by force, as the defendant had reasonable ground to 
believe. This conduct of the prosecutor was not such as to justify an 
actual battery with the knife in the first instance; but the defendant 
had the right to do what was necessary to make the prosecutor let go 
his saddle, beginning with moderate force, and increasing in the ratio 
of the resistance, without measuring it in golden scales. We are not 
left to any speculation as to whether he used too much or too little 
force; for the result shows that he used just enough to accomplish his 
purpose. If he had used more, he would have injured the prosecutor. 
If he had used less, and allowed the prosecutor’s help to come up, he 
would have lost his property, or engaged in an unequal contest, with 
probably serious consequences.” To like effect are the decisions in the 
two cases of S. v. Austin, 123 N. C., 749, and 752, 31 8S. E., 731, and 
1005. 
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The law of this jurisdiction was summarized by Walker, J., in S. v. 
Scott, 142 N. C., 582, 55 S. E., 69, as follows: “A person may lawfully 
use so much force as is reasonably necessary to protect his property 
or to retake it, when it has wrongfully been taken by another or is 
withheld without authority; but if he use more force than is required 
for the purpose, he will be guilty of an assault. So if one deliberately . 
and at the outset kills another with a deadly weapon in order to prevent 
a mere trespass, 1f 1s murder; and if he offers to strike with a deadly 
weapon or to shoot with a pistol, under the same circumstances, before 
resorting to a milder mode of prevention, he shows ruthlessness and a 
wanton disregard of human life and social duty. S. v. Myerfield, 61 
N. C., 108. 

“The right to protect person or property by the use of such force as 
may be necessary is subject to the qualification that human hfe must 
not be endangered or great bodily harm threatened except, perhaps, in 
urgent cases. The person whose right is assailed must first use mod- 
erate means before resorting to extreme measures. Clark’s Cr. Law 
(2 ed.), 241, 242; S. v. Crook, 183 N. C., 672. Ordinarily, whether 
excessive force has been used is a question for the jury. S. v. Goode, 
130 N. C., 651; 8S. v. Taylor, 82 N. C., 554. In 8. vo. Morgan, 25 N. C., 
186, speaking of an assault with a deadly weapon to prevent a trespass, 
the Court, by Gaston, J., says: ‘It is not every right of person, and still 
less of property, that can lawfully be asserted, or every wrong that may 
be rightfully redressed by extreme remedies. There is a recklessness-— 
a wanton disregard of humanity and social duty—in taking or endeay- 
oring to take the life of a fellow-being in order to save one’s self from 
a comparatively sight wrong, which is essentially wicked and which 
the law abhors. You may not kill, because you cannot otherwise effect 
your object, although the object sought to be effected is right. You can 
only kill to save life or limb, or prevent a great crime, or to accomplish 
a necessary public duty.’ It is said in 8S. v. McDonald, 49 N. C., 19: 
‘Whether the deceased was in fact committing a trespass upon the 
property of the prisoner at the time when he was killed, and if he were, 
whether the prisoner could avail himself of it, as he assigned a different 
cause for the killing, it is unnecessary for us to decide. Admitting both 
of these inquiries to be decided in favor of the prisoner, the homicide is 
still, according to the highest authorities, murder, and murder only. 
To extenuate the offense in such a case, however, it must be shown that 
the intention was not to take life, but merely to chastise for the trespass, 
and to deter the offender from repeating the like, and it must so appear,’ 
To the same effect is S. v. Brandon, 53 N. C., 463.” 

The question of excessive force, of course, is for the jury, 8S. v. 
Goode, supra. 

Affirmed. 
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J. SAM WRIGHT vy. TOWN OF LAKE WACCAMAW. 
(Filed 15 April, 1931.) 


1. Eminent Domain D a—In order for town to condemn land it is re- 
quired that proceedings be instituted by proper officials before 
tribunal. 

In order for a municipality to establish a street or highway by con- 
demnation it is required that condemnation proceedings be instituted by 
the properly constituted authorities in a proceeding regularly instituted 
before the proper tribunal, and an official map adopted showing “streets. 
parks and commons” platted thereon is not sufficient. 


2. Adverse Possession D b—City must show adverse use of land for street 
for twenty years in order to acquire title by presumption of grant. 

In order for a municipality to establish the right to maintain a street 
on privately owned lands where an original grant from the owner has not 
been shown, it must show its exelusive and adverse use and control 
thereof for that purpose for a period of twenty vears in order for an 
original grant by the owner or a dedication by him to be presumed, and 
although such adverse use may be inferred from the occupation itself 
when sufficient to permit the inference that the public had assumed con- 
trol and was using the land adversely and as a matter of right, in this 
case evidence of such adverse user is held: insufficient to be submitted to 
the jury, and a directed verdict in the owner’s favor was not error. 

3. Dedication A b—Offer of dedication must be accepted by municipality. 


An offer of dedication of land to the public must be followed by an 
acceptance on its part in some recognized legal manner. 


AppEaAL by defendant from Daniels, J., at November Term, 1930, of 
CoLUMBUS. 

Action to remove an alleged cloud on title. The plaintiff owns nine 
acres of land on the north shore of Lake Waccamaw. In December, 
1928, the defendant adopted a map purporting to show the location of 
its streets, squares, and public commons. The plaintiff alleged that the 
defendant, contrary to the rights and powers conferred by its charter, 
thereby attempted to take from him a strip of land thirty feet in 
width, including a part of his driveway and yard, although the de- 
fendant is prohibited by its charter from taking property without com- 
pensation, and that the official map constitutes a cloud upon the plain- 
tiff’s title. 

The defendant denied the material allegations of the plaintiff and 
alleged that said squares and public commons have been used by the 
defendant ever since its incorporation by prescription as a matter of 
right; and that the streets west and in front of the plaintiff’s house have 
been used by the public adversely under known and visible lines and 
boundaries as a matter of right for more than twenty years. 
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The following verdict was returned: 

1. Is the plaintiff the owner, and in possession, of the lands described 
in deed from J. P. Council and J. A. Council to the plaintiff, regis- 
tered in Book A-1, at page 147? Answer: Yes. 

2. If so, is the defendant town entitled to use that portion of said 
lands that is covered by the street on the 1928 map of the defendant 
and designated Wright Avenue? Answer: No. 

The jury was instructed as follows: If you believe the evidence in 
this case, or, in other words, if you find the facts as testified by the 
witnesses and as shown by the evidence, you will answer the first issue 
Yes and the second issue No. 

Judgment accordingly, and appeal by defendant. 


Varser, Lawrence & McIntyre for plaintcff. 
R. M. Toon and McLean & Stacy for defendant. 


Apams, J. <A street or highway may be established by prescription, 
dedication, or condemnation. “According to the current decisions of 
this Court, there can be no public highway, unless it be one either 
established by the public authorities in a proceeding regularly consti- 
tuted before the proper tribunal, or one generally used by the public 
over which the proper authorities have exerted control for the period of 
twenty years, or one dedicated to the public by the owner of the soil 
with the sanction of the authorities, and for the maintenance and repa- 
ration of which they are responsible.” Kennedy v. Williams, 87 
N.C., 6. This position finds support, not only in the cases cited in the 
SrOn. but in subsequent decisions of the Court. 

There is no evidence that the defendant appropriated the plaintift’s 
property under the law of eminent domain. The adoption of an official 
map did not serve the purpose of condemnation. The question is 
whether the defendant acquired an easement by prescription or dedica- 
tion. There is no proof that the plaintiff has ever executed a grant for 
an easement. The defendant’s principal contention is that the town 
acquired an easement by adverse use of the streets, squares, and com- 
mons. 

In Boyden v. Achenback, 79 N. C., 539, it is said that where the 
public has used a way as a public road, and the road has been worked 
and kept in order by “an overseer and hands” for more than twenty 
years, it will be presumed that the owner dedicated it to the public. 
This case is cited in Kennedy v. Williams, supra. But in the later case 
of Haggard v. Mitchell, 180 N. C., 255, the Court said this: “In this 
last case, however (Kennedy v. Ww iltiams ), the road in question had 
only been open and used for about six years, and while the case is un- 
doubtedly well decided, this reference to a working by an overseer and 
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hands is only by way of suggestion on the part of the able and learned 
judge who wrote the opinion, and it was by no means the effect and 
intention of that decision to hold that in order to establish a public way 
by user, there must be direct proof of formal recognition by the public 
authorities having charge of the matter, but such recognition and other 
essentials could be inferred from the occupation itself, when sufficiently 
general and of an extent and character as to permit the inference as 
stated that the public had assumed control, and were exercising it ad- 
versely and as of right. Accordingly, in the subsequent case of S. v. 
Eastman, 109 N. C., 785, indictment for nuisance in obstructing a 
public square, it was expressly decided that a public square was in effect 
a part of the public highway; that the appointment of an overseer and 
hands was not an essential, and in this and several of the other authori- 
ties cited, it is fully recognized that the existence of a highway can be 
established by other facts showing adverse user on the part of the 
public.” 

In case of a direct dedication of land to the public use there should 
ordinarily be some evidence of acceptance; for as declared in S. v. 
Fisher, 117 N. C., 733, 739, “The owner of land cannot, by executing 
a deed to the public conveying a right of way to a highway, compel 
the authorities to assume the burden of repairing it unless the properly 
constituted agents of the county or town accept it.” But where dedica- 
tion is relied upon as implied from adverse user or where adverse user 
is invoked under the doctrine of prescription there must be evidence not 
only that the way was used for the requisite period, but that the user 
was adverse. Haggard v. Mitchell, supra; Draper v. Conner, 187 
N. C., 18; Weaver v. Pitts, 191 N. C., 747. The burden of showing 
adverse user is upon the person who asserts it. S. v. Pusher, supra. 

An examination of the record leads us to the conclusion that there is 
not sufficient evidence of the adverse use by the public of the property 
in question to justify a finding to this effect, and that there 1s no error 
in the instruction given the jury. 

No error. 





S. R. HOLLEMAN y, E. 8.. TAYLOR ann RAWLS-DICKSON 
CANDY COMPANY. 


(Filed 15 April, 1931.) 


1. Master and Servant A a—Relation of master and servant is founded on 
contract giving master right to direct method and end of work. 

The relation of master and servant arises out of contract and contem- 

plates the master’s right to prescribe the end and to direct the means and 
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method of doing the work, while in the case of a factor the agent is 
given possession of goods with authority to sell in his own name without 
disclosing the name of the principal or the fact of agency. 

2. Master and Servant D a—Defendant held entitled to more specific 
charge as to distinction between employer and principal. 

Where, in an action against the owner of goods to recover for negli- 
gent injury inflicted by an alleged employee while distributing the goods 
to purchasers by automobile, there is evidence that the owner had con- 
signed the goods to the one inflicting the injury, and did not have any 
control of or interest in the means of travel used by him, and was not 
liable for his negligent act: Held, an instruction failing to sufficiently 
charge the jury as to the distinction between master and servant and 
principal and agent or factor, entitles the owner to a new trial. 


AppEAL by Rawls-Dickson Candy Company from Clement, J., at 
November Term, 1930, of Forsyru. New trial. 

This is an action for the recovery of damages for injury to the plain- 
tiff’s automobile resulting from its collision with a car driven by the 
defendant Taylor. The collision occurred at the intersection of Glenn 
and Twenty-fifth streets in the city of Winston-Salem. The defendants 
filed separate answers denying liability and pleading contributory neg- 
higence, Taylor setting up also a cross-action against the plaintiff. The 
issues were answered in favor of the plaintiff and judgment was ren- 
dered against both defendants. 

The plaintiff alleged that Taylor was employed by the Rawls-Dickson 
Candy Company to sell and distribute its goods, and at the time of the 
collision was acting as its servant or agent within the scope of his em- 
ployment. The defendants contended that Taylor sold the goods on 
consignment and not in the capacity of agent or servant. 

The court charged the jury that the relation of agency existed be- 
tween the two defendants and that if Taylor was negligent the Rawls- 
Dickson Candy Company also was negligent; that is, if Taylor was 
hable in damages the Rawls-Dickson Company would also be lable. 
The appellant excepted. 


Manly, Hendren & Womble for appellant, Rawls-Dickson Candy 
Company. 

J. M. Wells, Jr., John C. Wallace and L. L. Wall for plaintiff, ap- 
pellee. 


Apams, J. The trial court was indefinite in explaining to the jury 
the distinction between the relation of master and servant and that of 
principal and agent or factor. The former relation arises out of a con- 
tract of employment between a master or employer and a servant or 
employee, and usually contemplates the employer’s right both to pre- 
scribe the end and to direct the means and methods of doing the work. 
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In a specific sense a servant is one who represents the will of the 
master, not only in the ultimate result of the work, but in the details by 
which. the result 1s accomplished. True, the law of principal and 
agent is an expansion of the law of master and servant, and in certain 
cases the distinction between the two is of slight importance. In other 
cases the distinction is decisive of legal rights. For example, a factor 
is an agent, but he is not deemed to be a servant within the range of the 
technical relation of master and servant. In pursuance of his business 
or trade he receives goods from his principal and sells them for a com- 
pensation called factorage or commission. Winslow v. Staton, 150 
N. C., 264. The title may be in the principal, but the peculiarity of 
the transaction is that the owner places the goods in the hands of the 
agent or factor with authority to sell in his own name without disclos- 
ing the agency or the name of the principal. 11 R. C. L., 753; Jewelry 
Co. v. Joyner, 159 N. C., 644. 

In the present case the jury under instructions on this point might 
reasonably have found from the evidence that the Rawls-Dickson Candy 
Company had consigned the goods to Taylor as a factor and was 
interested only in the collection of the price at which the goods were 
consigned; that the company did not own or have any interest in the 
car driven by Taylor; that it had nothing to do with Taylor’s means 
of travel; and that it was not liable to the plaintiff for damages arising 
out of his negligence at the time of the collision. On these questions the 
appellant was entitled to more specific instructions. Jeffrey v. Man. 
Co., 197 N. C., 725; Martin v. Bus Line, tbed., 720. 

New trial. 





IN THE MATTER OF THE ESTATE OF R. H. WRIGHT, DEcEASED, R. H. 
WRIGHT, Jz. anp T. D. WRIGHT, Extcutors, anp M. W. BALL, 
ADMINISTRATOR, C.T. A.. EX Parte, anp R. H. WRIGHT, Jp., anp T. D. 
WRIGHT, Executors oF THE LAasr Witn AND TESTAMENT OF R, H. 
WRIGHT, DrecrAsep, v. M. W. BALL, ADMINISTRATOR, C. T. A., ET AL., DEVI- 
SEES AND LEGATEES OF R. H. WRIGHT, DEcEASED. 


(Filed 15 April, 1931.) 


1. Executors and Administrators A e—Clerk of court has power to re- 
move executor or administrator for cause. 
The clerk of the Superior Court in proper instances has statutory 
jurisdiction over the administration of the estate of decedents, and has 
the power to appoint administrators or administrators. c.f.a., C. S., 1. 
4139, and to remove executors and administrators for cause, C. 8., 31, 
which powers are reviewable on appeal to the judge of the Superior Court 
of the county. 
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2. Same—Upon appeal from order removing administrators and appoint- 
ing others, Superior Court may retain cause in its discretion. 

-The Constitutional Convention of 1875 omitting the provisions of 
section 17, Article TV, of the Constitution of 1868, to the effect that the 
clerks of the Superior Courts shall have jurisdiction as probate judges, 
relieved the clerks of their exclusive jurisdiction, and upon appeal from 
an order of the clerk removing certain executors and administrators, 
e,t.a., and appointing others in their place, the Superior Court judge may, 
in the exercise of his diseretional powers, retain the cause, reverse the 
order of the clerk and appoint other administrators or a receiver to ad- 
ministrate the estate subject to the orders of the court, the entire matter 
being before the Superior Court on appeal. C. 8., 687. 


3. Appeal and Error J b—On appeal from order removing executor, action 
of court in retaining cause in its discretion is not reviewable. 


Where the Superior Court judge, upon appeal from the order of the 
clerk of the court in appointing or removing executors or administrators 
of an estate, has exercised his discretion in retaining the cause in the 
Superior Court instead of remanding it to the clerk, the exercise of this 
discretion is not reviewable on appeal to the Supreme Court. 


4. Executors and Administrators C a-——On appeal from order of clerk 
Superior Court may retain control of administration of estate. 


Where the personal representatives of the deceased have disagreed as 
to the administration of the estate and have brought action for advice as 
to the proper management of the estate which has been consolidated with 
proceedings involving the removal of certain executors and adminis- 
trators, c.t.a., the latter may be regarded as if a motion in the civil 
action, and the exercise of the discretionary power of the judge of the 
Superior Court acquiring jurisdiction by appeal in appointing a receiver 
and retaining the entire matter for further orders is not held for error. 


Appeat by M. W. Ball, administrator, c. t. a., and certain devisees and 
legatees of R. H. Wright, deceased, from Grady, J., at Chambers, in 
Clinton, N. C., on 24 December, 1930. Affirmed. 

The above-entitled causes, pending in the Superior Court of Durham 
County, before the clerk, were, without objection, consolidated for the 
hearing of a motion for the removal of R. H. Wright, Jr., and T. D. 
Wright, as executors of the last will and testament of R. H. Wright, 
deceased. 

On the facts found by the clerk at said hearing R. H. Wright, Jr., 
and T. D. Wright, who had theretofore duly qualified before said clerk as 
executors of the last will and testament of R. H. Wright, deceased, 
and M. W. Ball, who had theretofore been appointed by and had qualified 
before said clerk as administrator, c.t.a., of the said R. H. Wright, de- 
ceased, were removed from their respective offices and S. C. Brawley, 
J. Q. Lunsford, and Victor Young, were appointed by the said clerk 
as administrators, de bonis non, cum testamento annexo, with direc- 
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tions to take charge of the estate of R. H. Wright, deceased, and to 
administer the same as provided by law. 

R. H. Wright, Jr., and T. D. Wright, executors, and certain devisees 
and legatees of the said R. H. Wright, deceased, appealed from the 
orders of the clerk to the judge of the Superior Court of Durham 
County. This appeal was heard by Judge Grady, holding the Superior 
Courts of Durham County, at Clinton, N. C., by consent, on 23 De- 
cember, 19380. 

On 24 December, 1930, Judge Grady rendered judgment affirming the 
order of the clerk removing the said executors and administrator, c.f. @., 
reversing the order appointing the said administrators d.b.n., ¢.t.a., 
and appointing the First National Bank of Durham receiver of the estate 
of R. H. Wright, deceased, with full power and authority to settle the 
said estate, in accordance with the stipulations of the “Family Agree- 
ment,” executed by all the devisees and legatees of R. H. Wright, de- 
_ eeased, and under the orders and supervision of the judge of the Supe- 
rior Court of Durham County. 

From this judgment M. W. Ball, administrator, c.¢.a., and certain 
devisees and legatees of R. H. Wright, deceased, appealed to the Supreme 
Court. 


Abernethy & Abernethy and Brawley & Gantt for appellants, M. W. 
Ball, administrator, c.t.a., et al. 

Brooks, Parker, Smith & Wharton and W. B. Umstead for appellees, 
R. H. Wright, Jr., and T. D. Wright, executors, et al. 

S.C. Chambers for appellee, Cora Wright Chambers. 

Walter Clark for appellee, Nannie Wright Clark. 


Connor, J. The last will and testament of R. H. Wright, who died 
in Durham County, North Carolina, on 4 March, 1929, was probated in 
common form by the clerk of the Superior Court of said county soon 
after the death of the testator. Thereafter, on or about 1 June, 1929, 
a caveat was filed in the office of said clerk to the probate of said last 
will and testament. The issues raised by the said caveat were duly tried 
at October Term, 1929, of the Superior Court of Durham County. At 
this trial the issues were answered by the jury in accordance with the 
contentions of the propounders. It was thereupon adjudged by the 
court that the paper-writing propounded, with the exception of certain 
items contained therein, which were adjudged void, is the last will and 
testament of R. H. Wright, deceased, and is valid as such. In accord- 
ance with the petition of both the caveators and the propounders, duly 
filed in the caveat proceeding, for a construction by the court of said 
last will and testament, it was further ordered, adjudged and decreed 
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that under its provisions Miss Mary E. Wright, a sister of the testator, 
is the owner of an estate for the term of her natural life in all the prop- 
erty, real and personal, of every kind and description, owned by the 
testator at the date of his death; that the children of T. D. Wright, a 
deceased brother—six in number—are owners of a vested remainder in 
an undivided two-thirds interest in all of said property, subject to the 
life estate of Miss Mary E. Wright; and that Mrs. Lucy W. Ball, a 
sister of the testator, is the owner of an undivided one-third interest in 
all of said property, subject to the life estate of Miss Mary E. Wright. 
It was also adjudged that R. H. Wright, Jr., T. D. Wright and the 
First National Company, Inc., of Durham, N. C., who are named in 
said last will and testament as “executors thereof, are the duly qualified 
executors of R. H. Wright, deceased. 

Thereafter by an agreement in writing, seats by Miss Mary E. 
Wright, by all the children of T. D. Wright, deceased, and by Mrs. 
Lucey W. Ball, and her children and grandchildren, dated 5 November, 
1929, and known as the “Family Agreement,” it was agreed that the 
estate of R. H. Wright, deceased, should be divided and distributed in 
accordance with the stipulations of said agreement, and not in accord- 
ance with the provisions of the last will and testament of R. H. Wright, 
deceased. It was expressly agreed by all parties to said “Family Agree- 
ment” that the First National Company, Ine., of Durham, N. C., 
should resign as executor and trustee under the will, and that M. W. 
Ball, a son of Mrs. Lucy W. Ball, should be appointed by the clerk of 
the Superior Court of Durham County as administrator, c.t.a., of 
R. H. Wright, deceased, and that the said estate should be managed, 
divided and distributed by R. H. Wright, Jr., and T. D. Wright, the 
executors named in the will, and M. W. Ball, administrator, c. ¢t. a., ap- 
pointed by the clerk, in accordance with said “Family Agreement.” The 
purpose and effect of this stipulation was to constitute R. H. Wright 
and T. D. Wright the representatives in the management and settle- 
ment of said estate of the “Wright Group,” owners of two-thirds of said 
estate, and M. W. Ball, the representative of the “Ball Group,” owners 
of one-third of said estate. 

Subsequent to the execution of the “Family Agreement,” and in 
accordance with its stipulations, the First National Company, Inc., of 
Durham, N. C., resigned as executor and trustee under the will of R. H. 
Wright, deceased, and M. W. Ball was appointed by the clerk of the 
Superior Court of Durham County, administrator, c.t.a., of R. H. 
Wright. 

Thereafter R. H. Wright, Jr., T. D. Wright and M. W. Ball, entered 
upon the discharge of their duties, and were engaged in the manage- 
ment and settlement of the estate of R. H. Wright, in accordance with 
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the stipulations of the “Family Agreement,” at the date of the com- 
mencement of the action entitled “R. H. Wright, Jr., and T. D. Wright, 
Executors, v. M. W. Ball, Administrator, c.t.a., et al., Devisees and 
Legatees of R. H. Wright, Deceased.” In the petition filed in this 
action by R. H. Wright, Jr., and T. D. Wright, executors, it is alleged 
that serious and apparently irreconcilable differences in opinion as to 
policies to be pursued in the management and settlement of the estate 
have arisen between the said R. H. Wright, Jr., and T. D. Wright, 
executors, of the one part, and M. W. Ball, administrator, ¢.?.a., of the 
other part. The relief sought in the action is a construction by the 
court of certain stipulations in the “Family Agreement,” and advice as 
to the proper management and settlement of the estate. All persons 
who have an interest in the estate of R. H. Wright, deceased, either 
under his last will and testament, or under the “Family Agreement,” 
are defendants in the action. An answer was filed to the petition by 
M. W. Ball, administrator, c.t.@., and by certain defendants, who con- 
stitute the “Ball Group.” They pray that the prayer in the petition 
be denied, and the action be dismissed. An answer was also filed to the 
petition by defendants who constitute the “Wright Group.” They 
admit the allegations of the petition, and pray the court to make such 
order or orders as may be just and proper. This action was begun on 
6 October, 1929. 

On 7 October, 1930, M. W. Ball, as administrator, c.t.a., filed his 
petition before the clerk of the Superior Court of Durham County, 
alleging certain facts on which he prayed the said clerk to remove 
R. H. Wright, Jr., and T. D. Wright as executors of R. H. Wright, de- 
ceased, and to recall and revoke the letters testamentary theretofore 
issued to them by said clerk. In his petition the said M. W. Ball states 
that if the clerk will remove the said executors in accordance with his 
prayer therein, he will resign as administrator, c. t. a., “so that some dis- 
interested, capable and competent person or trust company may be 
appointed to administer and settle said estate, which your petitioner 
believes and alleges will be to the best interest of all parties concerned.” 
Answers were filed to this petition by the executors, as respondents, and 
also by members of the “Wright Group,” who intervened in said pro- 
ceeding for that purpose. They denied the allegations of the petition, 
and prayed that the prayer therein for the removal of the executors be 
denied, and that the proceeding be dismissed. 

The action for a construction of the “Family Agreement,” and for 
advice as to the proper management and settlement of the estate, in 
accordance therewith, and the proceeding before the clerk for the 
removal of the executors, were consolidated, without objection, by the 
clerk. On the facts found by the clerk at the hearing of the motion 
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for the removal of the executors, 1t was ordered, adjudged and decreed 
“that said R. H. Wright, Jr., and T. D. Wright, executors, and M. W. 
Ball, administrator, c.t.a., of the estate of R. H. Wright, deceased, be 
and they are hereby removed as executors and administrators of said 
estate, and that the letters testamentary and of administration hereto- 
fore issued to them be and they are hereby recalled and revoked. It is 
further ordered that said executors and administrator file their final 
account with this court as such within ten days from the date of this 
order and judgment, and turn over all of the property and assets of said 
estate which they hold as executors and administrator, c. t.a., to their 
successors in office or to the court. 

“Tt is further ordered that S. C. Brawley, J. O. Lunsford and Victor 
Young be and they are hereby appointed administrators de bonis non, 
cum testamento annexo, of said estate, and they are directed to take 
charge of and administer the same as provided by law, when they have 
qualified, and given bond in an amount to be fixed by the court. Let a 
copy of this judgment and order of removal be served upon the execu- 
tors and Administrator Ball by the sheriff of Durham County.” 

From this order the executors and members of the “Wright Group” 
appealed to the judge of the Superior Court holding the courts of Dur- 
ham County. At the hearing of this appeal by Judge Grady the find- 
ings of fact made by the clerk on which he made his order of removal, 
were set aside as not supported by the evidence. On the facts found by 
Judge Grady at the hearing of the appeal, it was ordered and adjudged 
that “the appointment of Messrs. Young, Brawley and Lunsford be set 
aside, and the same is declared null and void; that the removal of the 
executors and of Mr. Ball as administrator, c. t. a., be approved and con- 
firmed, for the reasons hereinbefore given, but not for the reasons given 
by the clerk; and it is further ordered and adjudged that the First 
National Bank of Durham be and the same is hereby appointed perma- 
nent receiver of the estate of R. H. Wright, deceased.” The receiver, 
upon filing a bond in the penal sum of $100,000, to be approved by the 
judge presiding in the courts of the Tenth Judicial District, which in- 
cludes Durham County, was authorized and directed to settle the estate 
of R. H. Wright, deceased, as promptly and as expeditiously as possi- 
ble, in accordance with the stipulations of the “Family Agreement,” 
and under the orders and supervision of the judge holding the Superior 
Courts of Durham County. 

On their appeal to this Court, from the judgment of Grady, J., at 
Chambers, M. W. Ball, administrator, c. t. a., and the devisees and lega- 
tees of R. H. Wright, deceased, constituting members of the “Ball 
Group,” contend that there is error in said judgment, for that Judge 
Grady had no jurisdiction of the administration of the estate of R. H. 
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Wright, deceased, by reason of the appeal from the orders of the clerk 
of the Superior Court of Durham County, removing the executors and 
the administrator, c.t.a., and appointing the administrators, d. b. n., 
c.t.a., and that therefore he was without power to appoint a permanent 
receiver of said estate, with power and authority, conferred by said 
judgment, fully to administer the same, under the orders and super- 
vision of the judge holding the Superior Courts of Durham County. 
They contend that conceding that Judge Grady had the power to hear 
said appeal, and to affirm or reverse said orders, in whole or in part, and 
that on the facts found by him the said power was lawfully exercised by 
him in the instant case, after he had affirmed the order removing the 
executors and the administrator, c.f. a., and had reversed the order ap- 
pointing the administrators, d. b. n., c. t. a., he should have remanded the 
cause to the clerk of the Superior Court of Durham County, with direc- 
tions to said clerk, after notice to all persons interested in the estate of 
R. H. Wright, deceased, to appoint administrators, d. b.n., c.t.a., in 
order that said estate might be administered under the orders and super- 
vision of said clerk. 

In considering the foregoing contentions, in order to determine their 
validity, the first question presented for decision is whether Judge 
Grady, as the judge holding the Superior Courts of Durham County, 
on the facts shown by the record, had jurisdiction, at least concurrent 
with that of the clerk, of the estate of R. H. Wright, deceased, by virtue 
of the appeal from the orders of the clerk, removing the executors and 
appointing the administrators, d. b.n., ¢.t.a. 

It is conceded, of course, that under the law of this State, the clerk 
of the Superior Court of Durham County had original jurisdiction to 
probate, in common form, the last will and testament of R. H. Wright, 
who at his death was domiciled in Durham County, C. S., 4139, and 
upon such probate, and upon their qualification as required by law, to 
issue letters testamentary to the executors named therein. C. 8., 1 
The said clerk also had jurisdiction, under the provisions of C. 8., 31, 
of the proceeding for the removal of said executors and for the recall and 
revocation of their letters testamentary. This jurisdiction is conferred 
by statute. The orders of the clerk removing said executors and ap- 
pointing in their stead administrators, d.b.n., c.t.a., were subject to 
review on appeal therefrom to the judge holding the Superior Courts 
of Durham County. The power of the judge to affirm or to reverse, in 
whole or in part, said orders is conceded. In re Will of Gulley, 186 
N. C., 78, 118 8. E., 839, In re Battle’s Estate, 158 N. C., 388, 74 
S. E., 23; Edwards v. Cobb, 95 N. C., 4. 

The jurisdiction of the clerks of the Superior Court in this State 
with respect to the administration of the estates of deceased persons, in 
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proper cases, is now altogether statutory. Section 17 of Article IV of 
the Constitution of 1868, to the effect that the clerks of the Superior 
Courts shall have jurisdiction, as probate judges, to grant letters testa- 
mentary and of administration, and to audit the accounts of executors 
and administrators, was stricken from the Constitution by amendments 
proposed by the Constitutional Convention of 1875, and subsequently 
ratified by the people of this State. For this reason Hunt v. Sneed, 64 
N. C., 176, decided at January Term, 1870, of this Court, 1s not an 
authority in support of appellants’ contention that the jurisdiction of 
the clerks of the Superior Courts of the several counties of this State 
is not only original, but also exclusive. In that case it was held that 
by virtue of the provisions of section 17 of Article IV of the Constitu- 
tion of 1868, and of statutes enacted pursuant thereto, the clerks of the 
Superior Court had original exclusive jurisdiction of all proceedings 
for the settlement of estates of deceased persons. However, in his 
opinion in that case, Judge Rodman says: “Without saying that the 
General Assembly might not, consistently with the Constitution, have 
given to the judges of the Superior Courts some concurrent original 
jurisdiction of proceedings for the settlement of estates, we think their 
intention was to give jurisdiction exclusively to the clerks, except (as 
will be presently explained) when the remedy by injunction may be- 
come necessary as a provisional one in the course of the proceeding.” 

In Cobb v. Edwards, 95 N. C., 5, an order by the clerk of the Superior 
Court of Greene County for the removal of an executor, was affirmed on 
the appeal of the executor to the judge holding the Superior Courts of 
said county. The executor excepted and appealed to this Court. The 
judgment was affirmed, and the proceeding remanded to the Superior 
Court of Greene County, with direction that it be remanded to the clerk 
for such further action by him as might be required. In his opinion 
in that case, Judge Merrimon says: “The clerk of the Superior Court 
clearly had original jurisdiction of the application to remove the de- 
fendant and power to remove him in a proper case. . . . Whether 
the jurisdiction of the clerk is exclusive in such case, or whether the 
Superior Court in administering principles of equity may exercise the 
like original jurisdiction, are questions we are not now called upon to 
decide.” 

In Mills v. McDaniel, 161 N. C., 112, 76 S. E., 551, decided at Fall 
Term, 1912, of this Court, Hoke, J., says: “Our Constitution and 
statutes do not now provide or recognize a probate court or probate 
judge as a tribunal or officer exercising a separate and independent 
jurisdiction. Under the law as it now exists with us, these matters of 
probate are chiefly referred to the clerks of the Superior Courts, and 
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the judgments and rulings of these officers are on appeal very generally 
subject to the supervision and control of the court either in Chambers 
or in term.” 

In his “North Carolina Practice and Procedure,” section 72, Pro- 
fessor McIntosh says: “The clerk has original jurisdiction in many 
cases which were formerly under the control of the County Court and 
which were later committed to him as judge of probate, such as the 
probate of deeds and of wills, the appointment and settlements of guar- 
dians, executors and administrators, and in special proceedings under 
the Code, as distinguished from civil actions. In such cases, the juris- 
diction of the clerk is original, as a separate department of the court, 
and he may proceed to final judgment, except where issues of fact are 
raised. But when cases originating before the clerk come before the 
judge, either by appeal or otherwise, the judge acquires jurisdiction 
and may either remand the case or adjudicate it finally. Since the 
clerk has only such jurisdiction as may be given by statute, in the 
absence of express statutory provision he cannot exercise any general 
equity jurisdiction.” Numerous decisions of this Court are cited in the 
notes in support of the text. 

It is clear that by virtue of the appeal from the orders of the clerk 
of the Superior Court, Judge Grady, as the judge holding the Superior 
Courts of Durham County, acquired jurisdiction of the proceeding 
which was properly begun before the clerk for the removal of the 
executors, at least for the purpose of affirming or reversing the orders 
of the clerk in said proceeding, in whole or in part. Having thus 
acquired jurisdiction, by virtue of the statute, C. S., 637, it was within 
his discretion as to whether, after he had affirmed the order removing 
the executors, and reversed the order appointing the administrators, 
d.b.n., c.t.a., he should remand or retain the proceeding for such orders 
as he deemed for the best interest of all parties to the proceeding. On 
the facts found by him, it cannot be held that Judge Grady’s exercise 
of his discretion in the instant case, is reviewable by this Court. Light 
Co. v. Reeves, 198 N. C., 404, 151 S. E., 871; Mfg. Co. v. Kornegay, 
195 N. C., 373, 145 8S. E., 19; Bank v. Leverette, 187 N. C., 748, 123 
S. E., 68; Hall v. Artis, 186 N. C., 105, 118 S. E., 901; Mann v. Arch- 
bell, 186 N. C., 72, 118 S. E., 911; In re Brown, 185 N. C., 398, 117 
S. E., 291. In the last cited case, which arose during the course of the 
administration of the estate of a deceased person before the clerk, and 
which came to the judge of the Superior Court by an appeal from an 
order of the clerk, it is said: “The entire matter was before the judge 
by the appeal, and his findings will be presumed to be based upon the 
evidence considered by him. . . . It will hardly be denied that by 
the appeal of the respondent, Mrs. Devereux, from the clerk, the entire 
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case was constituted before the judge and he could determine all 
matters in controversy and make all necessary and proper orders and 
decrees therein. C.S., 637.” 

There was no error in the order of Judge Grady on the facts found by 
him, retaining jurisdiction of the settlement of the estate of R. H. 
Wright, deceased, and appointing a receiver of said estate, with full 
power and authority to settle said estate, in accordance with the stipu- 
lations of the “Family Agreement,” and under the control and super- 
vision of the judge holding the courts of Durham County. See Fisher 
v. Trust Co., 1388 N.C., 90, 50 S. E., 592, where it is said: “The juris- 
diction of courts of equity to entertain administration suits at the 
instance of creditors, devisees and legatees has been uniformly recog- 
nized and frequently exercised.” In that case the order of the judge 
appointing a receiver of the estate of a deceased person, with full 
power and authority to administer the estate under the orders and 
supervision of the judge, was affirmed by this Court, notwithstanding 
the fact that the estate was in course of administration by the adminis- 
tratrix, c. t.a., under the jurisdiction of the clerk. With respect to this 
aspect of the case, it was said: “The facts set out, in our opinion, en- 
titled the parties to have the aid of the court in protecting the property 
by the appointment of a receiver, and the adjustment of conflicting 
claims to the end that it might be brought to sale with an unencum- 
bered title to the purchasers under such circumstances and conditions 
as would pay the debts and leave the largest possible surplus for the 
devisees.” 

The only question presented by this appeal for our decision involves 
the power of the judge to retain the proceeding for the removal of the 
executors and the appointment by the clerk of administrators d. 0. n., 
c.t.a. This proceeding was consolidated, without objection, with the 
civil action for a construction of the stipulations of the “Family Agree- 
ment.” The judge alone had jurisdiction of this action. London.v. 
Petchenan, 198 N. C., 225, 151 S. E., 189. As a result of the consolida- 
tion, the proceeding for the removal of the executors and the appoint- 
ment of administrators d. b.n., c.t.a., might well be regarded, for pur- 
poses of jurisdiction, as a motion in the civil action. 

As we are of the opinion that Judge Grady acquired jurisdiction of 
the entire matter, by virtue of the appeal from the orders of the clerk, 
and therefore had power, in his discretion, to retain the consolidated 
causes and to appoint a receiver of the estate of R. H. Wright, deceased, 
the judgment is 

Affirmed. 


630 IN THE SUPREME COURT. [200 





COMMITTEE ON GRIEVANCES OF Bar ASSOCIATION Vv. STRICKLAND. 





STATE OF NORTH CAROLINA ON RELATION OF THE COMMITTEE 
ON GRIEVANCES OF THE NORTH CAROLINA STATE BAR ASSO- 
CIATION y. H. L. STRICKLAND, ATTORNEY at Law. 


(Filed 15 April, 1931.) 


1. Attorney and Client E b—Where statutory provisions for disbarment 
are followed the statutes should be strictly complied with. 

The courts have inherent as well as statutory power to strike from 
their rolls names of attorneys who are found by reason of their conduct 
unfit and unworthy, and where the court proceeds under its inherent 
power only to the extent of appointing a committee of investigation 
without record of further proceedings or conclusions, and the statutory 
method has also been pursued, the statutes should be strictly followed. 
C. S.. 208, et seg. 

2. Same—Solicitor may not add to charges of Grievance Committee in 
disbarment proceedings. 

The statutory proceedings to dishar an attorney for improper conduct, 
Cc, S.. 208, et seg. require that the prosecution be instituted only by the 
written accusation of the Committee on Grievances of the North Carolina 
State Bar Association, accompanied by written affidavit of the person 
making a charge specified in the act, the accusation to be submitted to 
the solicitor who shall draw it up citing the accused to appear, and where 
the solicitor does so upon the written accusation of the Grievance Com- 
mittee he may not add thereto other charges of misconduct, and where 
the accused is acquitted by a jury of the accusation of the Grievance 
Committee he may not be convicted of charges added by the solicitor. and 
is entitled to his discharge as to all counts, 


Sracy. C. J.. dissenting. 


Tuis was a disbarment proceeding, tried by Clement. J., at Fall 
Term, 1930, of MecxkLensure. 

On 5 March, 1930, the Grievance Committee of the North Carolina 
State Bar Association filed an accusation against the respondent, a duly 
licensed attorney, engaged in the practice of law in the city of Charlotte. 
The accusation was based upon C. §., 207. Attached to the accusation 
was the affidavit of 8. J. Biggers wherein it was set forth that the said 
Strickland “did solicit from affiant certain professional business; that 
affiant then had a claim in the nature of personal damage cr injury to 
his little girl, and that the said attorney did approach afhant without 
any request on the part of affiant and did then and there request affiant 
to allow him to represent affiant as attorney in the said matter for hire.” 
Therenpon, the solicitor of the Fourteenth Judicial District prepared an 
accusation and citation which was duly served upon the respondent. 
The said accusation charged that the said attorney had solicited pro- 
fessional business from S. J. Biggers and eleven other persons named 
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in the instrument. Thereupon the presiding Judge issued an order to the 
respondent to appear and answer said charges. On 29 March, the 
accused appeared in open court and moved to strike out the names of all 
persons from the accusation except the name of 8. J. Biggers. Said 
motion was overruled, and thereupon the respondent moved to nonsuit 
and quash all counts set out in the accusation of the solicitor except the 
count relating to transactions with 8. J. Biggers. These motions were 
overruled and the respondent excepted. Thereupon the respondent 
asked that a bill of particulars be furnished by the solicitor. This re- 
quest was granted, and the bill of particulars furnished by the solicitor 
contained the names of twelve persons, including 8. J. Biggers, Pete 
Fellos and D. J. May. The accused filed an answer denying all the 
allegations set out in the accusation of the Grievance Committee and 
of the soheitor. Other motions were made by the said attorney and 
were all overruled by the trial judge. 

The cause came on for trial upon the following issues: 

1. “Did the respondent, H. L. Strickland, while engaged as a licensed 
attorney, solicit professional business from Pete Fellos, as alleged ?” 

2. “Did the respondent, H. L. Strickland, while engaged as a licensed 
attorney, solicit professional business from S. J. Biggers, as alleged?’ 

3. “Did the respondent, H. L. Strickland, while engaged as a licensed 
attorney, solicit professional business from D. J. May, as alleged ?” 

The jury answered the first issue “Yes”; the second issue “No,” the 
third issue ‘‘No,” and recommended mercy. 

Thereupon, a judgment was entered disbarring the respondent and 
forbidding him to practice law in any court or before any judge, justice, 
board, commission or other public authority, from which judgment the 
respondent appealed. 


F. RR. MeNinch, W. C. Davis, P. C. Whitlock and N. A. Townsend 
for North Carolina State Bar Association. 
T. L. Kirkpatrick, B. G. Watkins and E. R. Preston for respondent. 


Broapenx, J. There are two methods by which an attorney may be 
disbarred : 

1. By the exercise of inherent power of the courts in the orderly ad- 
ministration of public justice. This method may be characterized as 
the judicial method. 

2. The statutory method prescribed by C. S., 208, et seg. 

The first method was set up In the Matter of Ebbs, 150 N. C., 44, 
wherein it is written: “We do not entertain any doubt that, in the 
absence of restrictive legislation, the courts have an inherent power to 
strike from their rolls names of attorneys who are found by reason of 
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their conduct unfit and unworthy members.” See, also, 8S. v. Johnson, 
171 N. C., 799; McLean v. Johnson, 174 N. C., 345. In the case at 
bar an addendum to the record discloses that on 18 July, 1929, Judge 
Thomas J. Shaw, while holding the courts for Mecklenburg County, 
issued an order appointing three members of the Charlotte bar as com- 
missioners to investigate the conduct of the respondent, H. L. Strick- 
land. Hfowever, the record does not disclose that any proceedings were 
had in pursuance of said order. Hence, the only question involved is 
whether the respondent was disbarred in accordance with the statutory 
method. 

What, then, is the statutory method? C. S., 204, provides in sub- 
stance that no attorney may be deprived of his right to practice law 
except upon two conditions: (a) “For a cause set forth in this chapter” ; 
(b) “according to the provisions thereof.” The “provisions thereof” 
prescribe in sections C. 8., 208, ef seg., that the proceeding for disbar- 
ment (1) “shall be instituted and prosecuted only by the Committee on 
Grievances of the North Carolina State Bar Association”; (2) upon a 
written accusation “accompanied by the written affidavit of any person 
or persons who make charges against said attorney,” ete.; (3) such accu- 
sation to be delivered to the solicitor who “shall draw up such accusation 
citing the accused to appear,” ete. | 

An examination of the foregoing provisions of the statute leads to the 
conclusion that the solicitor is not authorized to “draw up such accusa- 
tion” upon his own initiative or according to his own notion. It is not 
his accusation, but the accusation of the Committee on Grievances of 
the North Carolina State Bar Association. Consequently, he has no 
statutory power to add to it or subtract from it. The accusation of the 
Grievance Committee consists of three essential elements, viz.: (a) It 
must be properly signed; (b) duly attested; (c) and accompanied by 
sufficient affidavit. The affidavit is in the nature of a statutory bill of 
particulars attached to the accusation of the Grievance Committee. 

Discussing the effect of a bill of particulars, Stacy, C. J., wrote in 
S. v. Wadford, 194 N. C., 386: “When once ordered and furnished, the 
bill of particulars becomes a part of the record and serves (1) to inform 
the defendant of the specific occurrences intended to be investigated on 
the trial, and (2) to regulate the course of the evidence by hmiting it 
to the items and transactions stated in the particulars.” The only affi- 
davit attached to the accusation of the Grievance Committee was signed 
and verified by S. J. Biggers, setting forth that the accused had solicited 
from him certain professional business. Therefore, the solicitor was 
without authority to drive afield and sweep into the case a multitude of 
transactions that so far as the record discloses had never been con- 
sidered by the Grievance Committee of the North Carolina State Bar 
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Association, more especially, when the respondent had been afforded no 
opportunity to face his accusers before the Grievance Committee, which 
is the tribunal created by law to hear the charges in the first instance. 

The courts everywhere are in accord upon the proposition that if 
a valid statutory method of determining a disputed question has been 
established, such remedy so provided is exclusive and must be first 
resorted to and in the manner specified therein. Mfg. Co. v. Commis- 
stoners, 189 N. C., 99; Mfg. Co. v. Commissioners of Pender County, 
196 N. C., 744; First National Bank v. Weld, 264 U.S., 450; Gorham 
v. Mfg. Co., 266 U.S., 265. | 

Manifestly, the trial of the cause exceeded the bounds of the statute 
and the motions made by respondent to nonsuit and quash all charges 
except those set forth in the affidavit of Biggers should have been 
granted, and the failure to do so by the trial judge is error. 

It appears from the record that the respondent was acquitted upon 
the charge preferred by Biggers, and it necessarily follows that the 
judgment disbarring him from the practice of his profession was erro- 
neously entered, and the defendant should be discharged. 

Reversed. 


Sracy, C. J., dissenting: Stripped of all redundance, the case is 
simply one of “substance” versus “form,” with the hands of the clock 
turned backward for a decision. 

The respondent is a lawyer. On 18 July, 1929, the Superior Court 
of Mecklenburg County, Hon. Thos. J. Shaw, judge presiding, ordered 
an investigation into his conduct. CO. S., 208. On 5 March, 1930, the 
Committee on Grievances of the North Carolina State Bar Association 
formulated an accusation and delivered it to the solicitor of the dis- 
trict, alleging that the said H. L. Strickland, while engaged as a 
licensed attorney in the city of Charlotte, “did by himself and through 
others solicit professional business from time to time and from divers 
persons,” ete. C.S., 209. Thereupon, the solicitor drew up an accusa- 
tion and motion for disbarment, or suspension, and duly cited the 
accused to appear and answer as provided by C. 8., 210. In his cita- 
tion the solicitor named Pete Fellos, among others, as one of the persons 
importuned by the respondent. Many technical objections were inter- 
posed and overruled before the hearing. Finally a bill of particulars 
was requested. In this the respondent, inter alia, was, for the second 
time, specifically charged with soliciting business from Pete Fellos in 
violation of C. S., 207. The verdict, induced by ample evidence, sus- 
tains this particular accusation. There is no question about the viola- 
tion of the statute. 


634 IN THE SUPREME COURT. [200 
COMMITTEE ON GRIEVANCES OF BAR ASSOCIATION v. STRICKLAND. 


The respondent challenges the validity of the proceeding, purely civil 
in its nature (Jn re Hbbs, 150 N. C., 44, 63S. E. , 190), solely upon the 
attenuate ground that the name of Pete Fellos, ipsessimes verdes, 
nowhere appears in the accusation as formulated by the Grievance Com- 
mittee of the Bar Association. And he wins! Has not “substance” 
again been sacrificed to “form,” or “form” been exalted over ‘‘sub- 
stance?” The majority says not. I disagree. 

The General Assembly never intended that a gossamery question of 
procedure, such as here presented, should be held wholly sacrosanct in 
disbarment proceedings, and less so in other cases. Even in criminal 
prosecutions, where, for obvious reasons, matters of procedure are re- 
quired to be observed with greater particularity than in civil actions, 
bills and warrants are no longer subject to quashal “by reason of any 
informality or refinement,’ C. 8., 4623, and judgments are not to be 
stayed or reversed for nonessential or minor defects. C. S., 4625. 
Many cases have been upheld in the face of far more grievous defects 
than the one here alleged. S.v. Beal, 199 N, C., 278; Jenette v. Hovey, 
182 N. C., 30. The modern tendency issagainst technical objections 
whicl: do not affect the merits of the case. S. v. Hardee, 192 N. C., 533. 

Nor was it the purpose of the Legislature to require an affidavit from 
the persons solicited to make the statute operative or effective. But 
this is what the present decision does. The quotation, “accompanied 
by the written affidavit of any person or persons who make charges 
against said attorney,” stops short of the words, “if any,’ as used in the 
statute. 

The order of Judge Shaw, which is a part of the record proper, being 
an order in the cause, is given no effect because, it is said, “the record 
does not disclose that any proceedings were had in pursuance of said 
order.” Pete Fellos testified: “I went before the Grievance Committee, 
which consisted of Mr. Henry Fisher.’ This was the commission ap- 
pointed by Judge Shaw under C. S., 208, as amended by chapter 287, 
Public Laws, 1929. Whether the solicitor gained his information from 
this source or the name of Pete Fellos was included in the accusation of 
the Grievance Committee of the Bar Association under the appellation 
of “divers persons,” can make no difference so far as the merits are 
concerned. 

But even if the alleged procedural irregularity, seized upon by the 
respondent, be conceded, the capital importance of which is denied, what 
has become of the inherent, as well as the statutory, power of amendment 
in the Superior Court in civil actions or special proceedings! C. S., 
547; Casualty Co. v. Green, ante, 5385; Gilchrist v. Kitchen, &6 N.C., 20. 

The case turns on a Lalitputian point made Brobdingnagian. That 
is all there is in it. Why debate it further? Cuz bono? 


N.C.] SPRING TERM, 1931. 635 


CLARK v. BANK. 


J. R. CLARK, Traprne as J. R. CLARK MOTOR COMPANY, v. HOOD 
SYSTEM INDUSTRIAL BANK OF REIDSVILLE, NORTH CARO- 
LINA, 

(Filed 15 April, 1931.) 


Usury C a-—Complaint in this action to recover statutory penalty for 
usury held insufficient and demurrer was properly allowed. 


A complaint in an action to recover twice the amount of an usurious 
rate of interest is demurrable if there is no allegation that such interest 
had been actually paid, and in this case held that allegations that defend- 
ant charged and received usury on a note discounted by plaintiff with 
defendant is insufficient to sustain the action for the statutory penalty. 


AppEaL by plaintiff from Finley, J., at November Term, 1930, of 
RocxincHam. Affirmed. 

This is an action to recover the statutory penalty for usury paid by 
plaintiff to defendant, to wit, twice the amount of interest paid on 
Joans of money made by defendant to plaintiff. 

The action was heard on defendant’s demurrer to the complaint, for 
that the facts stated therein are not sufficient to constitute a cause of 
action. 

From judgment sustaining the demurrer, and allowing plaintiff time 
within which to amend his complaint, plaintiff appealed to the Supreme 
Court. 


PT. Strers for plainteff. 
Manly, Hendren & Womble and Brown & Trotter for defendant. 


Per Curtam. In the absence of allegations in the complaint that 
plaintiff paid to defendant as interest on loans of money made by de- 
fendant to plaintiff, sums in excess of six per centum per annum, the 
demurrer of defendant to the complaint was properly sustained, Alle- 
gations that defendant charged and received usury, on notes discounted 
by plaintiff with defendant, are not sufficient to constitute a cause of 
action on which plaintiff is entitled to recover the statutory penalty 
for usury paid by plaintiff to defendant. Nor are allegations that de- 
fendant charged plaintiff interest in excess of six per cent on loans of 
money made by defendant to plaintiff, sufficient, without the further 
allegation that plaintiff has paid to defendant such interest. 

The statutory penalty for charging usury is the forfeiture of all 
interest on the loan; it is only when the borrower has paid usury to 
the lender of money, that he can recover in a civil action as the statu- 
tory penalty for taking and receiving usury, twice the amount paid. 
C.8., 2306. WeNeill v. Suggs, 199 N. C., 477, 154 8. E., 720; Briggs v. 
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Bank, 197 N. C., 120, 147 S. E., 815; McKinney v. Sutphin, 196 N. C., 
318, 145 8. E., 621; Pratt v. Mortgage Co., 196 N. C., 294, 145 S. E., 
396; fipple v. Mortgage Co., 198 N. C., 422, 187 S. E., 156; Sloan v. 
Insurance Co., 189 N. C., 690, 128 S. E., 2; Miller v. Dunn, 188 N. C., 
397, 124 8S. E., 746; Waters v. Garris, 188 N. C., 305, 124 8. E., 334. 

It is significant that in the instant case plaintiff did not amend his 
complaint as he was allowed to do by the judgment, and thus cure the 
specific defect therein to which his attention was directed by the de- 


murrer. The judgment is 
Affirmed. 





IN THE MATTER OF THE MORTGAGE FORECLOSURE, EXECUTED 
BY CLARENCE JERNIGAN AND WIFE, SALLIE JERNIGAN, TO 
RUPERT W. JERNIGAN, AND DULY ASSIGNED TO THE BANK 
OF BEAUFORT. 

(Filed 15 April, 1931.) 


Mortgages H o—Assignee of mortgagee is entitled to commissions upon 
repeated resale of lands under foreclosure, 


The allowance to be made a mortgagee as his commissions for several 
times selling the lands under advance bids is governed by the principle 
announced in in re Hollowell Land, 194 N. C., 222, where the lands were 
foreclosed by a trustee in a deed of trust. 


Crvit action, before Barnhill, J., at October Term, 1930, of Dvprin. 

On 22 January, 1926, Clarence Jernigan and wife executed and de- 
livered to Rupert W. Jernigan a note for $1,500, and as security therefor 
executed and delivered a mortgage on certain real estate in Duplin 
County. On the same day the note was duly assigned to the Bank of 
Beaufort. Thereafter, on 17 March, 1930, the Bank of Beaufort ad- 
vertised the property and sold it under power contained in the mort- 
gage. The property was resold three or four times, and was finally 
sold for the price of $2,525. The Bank of Beaufort filed a petition with 
the clerk “for a just allowance of time, labor, services and expenses to 
be taxed as costs in the foreclosure of the said mortgage.” The clerk de- 
clined to allow any costs except for newspaper advertisement and fee 
for filing the account of sale. The petitioner appealed to the judge of 
the Superior Court, who found, as a fact, that the property had been 
sold five times, and that as a result thereof the mortgagee had incurred 
“a great deal of extra expense, time, labor and services in making the 
resales.” Thereupon, it was adjudged that the petitioner be allowed 
five per cent commissions “on amount of debts in addition to court 
costs in the cause, to be taxed as a part of the costs of sale of said 
property,” ete. 
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From the foregoing judgment Sallie Jernigan, administratrix of 
Clarence Jernigan, mortgagor, appealed. 


Gavin & Johnson for appellant. 
C. ft. Wheatley for petitioner. 


Per Curtam. The judgment rendered is directly authorized by Jn 
re Hollowell Land, 194 N. C., 222. The fact that the sale was made by 
a mortgagee rather than a trustee in a deed of trust does not prevent the 
application of the principle of law declared in the Hollowell case, supra. 

Affirmed. 





THE MORRIS PLAN INDUSTRIAL BANK y. C, V. HOWELL. 
(Filed 22 April, 1931.) 


1. Bills and Notes G c-——Upon plea of payment to drawer as agent of 
purchaser, evidence of agreement therefor between them held com- 
petent. 

Where the plaintiff bank, the purchaser of a draft, brings action against 
the acceptor thereof, and the acceptor pleads payment to the drawer as 
the duly authorized collecting agent of the bank, evidence that the bank 
and the drawer had entered into an agreement providing that the bank 
would purchase, from time to time, drafts of the drawer accepted by its 
customers, and that the drawer would collect the money from its custo- 
mers and account to the bank therefor, is held competent as tending to 
establish the fact of agency relied on by the defendant. 


2. Principal and Agent A d—Agency is presumed to continue in absence 
of anything to show revocation. 
The appointment of an authorized agent to act in behalf of a principal 
will be presumed to continue in the absence of anything to show revo- 
eation. 


3. Bills and Notes G c-—-Upon plea of payment to drawer as agent of 
purchaser, evidence of prior collections by drawer as agent held com- 
petent. 

Where the plaintiff bank, the purchaser of a draft, brings action thereon 
against the acceptor thereof, and the aeceptor pleads payment to the 
drawer as the authorized collecting agent of the bank, evidence that 
pursuant to an agreement between them the drawer had for many years 
regularly collected money from its customers on drafts accepted by 
them and purchased by the plaintiff. and had accounted to the bank 
therefor. is held competent as tending to establish the fact of agency, 
and that the agency was in foree at the time of the payment by the 
defendant to the drawer. , 
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4. Same—Records and conduct of bank held competent as tending to 
show ratification of employee’s statement that bank was looking to 
drawer. 


A bank purchased an accepted draft from a dealer in automobiles given 
in part payment of the purchase price of an automobile by its customer, 
and in an action by the bank thereon there was evidence that an employee 
of the bank, after ascertaining from the drawer that the acceptor had 
paid him, told the acceptor that the bank would look to the drawer for 
payment: Held, entries on the books of the bank subject to inspection 
by its officers and directors showing that all payments on the draft after 
the date of the statement by the employee were paid by the drawer, and 
after that date the bank made no more demands upon the acceptor until 
the insolvency of the drawer, are competent as tending to show ratifica- 
tion by the bank of the statement of its employee. 


AppEAL by defendant from Stack, J., at September Term, 1930, of 
ForsytH. Reversed. 

This action to recover of the defendant on a negotiable instrument, 
in the form of a draft on which defendant was liable as an acceptor, 
was begun and tried in the Forsyth County Court before Efird, J., and 
a jury. 

The defendant admitted his hability to the plaintiff on the draft, by 
reason of its acceptance by him, and of its negotiation, for value and 
before maturity, to the plaintiff by the drawer; he alleged in his answer, 
however, that he had paid the full amount of the draft to the drawer as 
agent of the plaintiff, the holder thereof, and that he was thereby dis- 
charged of his liability on the draft. 

The facts shown at the trial are as follows: 

On 2 March, 1929, the Lindsay Fishel Buick Company drew a draft 
on the defendant payable to its order on 2 March, 1930. The amount 
of the draft was $1,848. The draft was duly accepted by the defendant, 
and thereafter, for value and before maturity, was duly negotiated to 
the plaintiff by the Lindsay Fishel Buick Company. 

The consideration for defendant’s acceptance of the draft was the 
balance due by him on the purchase price of an automobile which he 
had purchased from the Lindsay Fishel Buick Company. This balance 
was payable, under the contract of sale, in monthly installments, the 
first installment being due and payable on 1 April, 1929. 

The installment due and payable on 1 April, 1929, was paid by the 
defendant to the plaintiff as the holder of the draft. This payment was 
eredited by plaintiff on the draft. Before the next installment was due 
and payable, the defendant traded the automobile which he had pur- 
chased from the Lindsay Fishel Buick Company, and received therefor 
another automobile and a check for $525. The check was delivered to 
and collected by the Lindsay Fishel Buick Company. A few days there- 
after, the defendant sold the automobile which he had received in the 
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trade, and received therefor a check for $650. This check was also 
delivered to and collected by the Lindsay Fishel Buick Company. Both 
checks were delivered to said company by defendant as payments on 
the draft, which had been accepted by defendant and which was then 
held by the plaintiff. The balance due on the amount of the draft was 
paid by defendant to said company prior to 1 May, 1929. At the time 
these payments were made the Lindsay Fishel Buick Company in- 
formed the defendant that 1t would account to the plaintiff, as holder of 
the draft, and thereby procure the release of the automobile which it 
had sold to defendant and which defendant had traded, from the hen 
for the balance due on the purchase price at the date of the sale. All 
these transactions between the defendant and the Lindsay Fishel Buick 
Company were had prior to 1 May, 1929. 

On or about 1 May, 1929, in response to a notice from plaintiff that 
the second installment on the purchase price of the automobile sold to 
him by the Lindsay Fishel Buick Company, was due and payable to 
plaintiff, as holder of the draft, defendant went to the office of the 
plaintiff, and there informed a clerk in plaintiff’s employment, who had 
charge of the collection of notes and drafts owned by plaintiff, that he 
had paid the full amount due on the draft to the Lindsay Fishel Buick 
Company. The said clerk, in the presence of the defendant, called the 
ofice of the Lindsay Fishel Buick Company, on the telephone, and 
after a conversation with the secretary and treasurer of said company, 
said to the defendant: “That is all right, Mr. Howell. We will look 
to the Buick Company for the payment.” 

No other or further demand was made by the plaintiff on the de- 
fendant for payment of monthly installments on the purchase price of 
the automobile, or for payments on the draft, until after the appoint- 
ment of a receiver of the Lindsay Fishel Buick Company, because of 
the insolvency of said company. From the date of the notice to plain- 
tiff by the defendant, that defendant had paid the full amount of the 
draft to the Lindsay Fishel Buick Company prior to 1 May, 1929, to 
the date of the appointment of a receiver of said company, the Lindsay 
Fishel Buick Company paid the monthly installments due on the pur- 
chase price of the automobile, which it had sold to the defendant, to the 
plaintiff, as the same became due and payable. These payments were 
accepted by the plaintiff, and applied as credits on the draft. Entries 
on the books of the plaintiff made by its clerks, and subject to the 
inspection of its officers and directors, showed that these monthly pay- 
ments were made by the Lindsay Fishel Buick Company and not by 
the defendant. After the application of the payment made by the de- 
fendant on 1 April, 1929, and of all monthly payments made thereafter 
by the Lindsay Fishel Buick Company, on the purchase price of the 
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automobile, as credits on the amount of the draft, the balance due 
thereon at the commencement of this action was $560.45. 

The Lindsay Fishel Buick Company had been a depositor and cus- 
tomer of the plaintiff bank since some time during the vear 1924 or 
1925. There was evidence tending to show that when the account was 
opened between plaintiff and the said company, there was an agreement 
between them that the plaintiff would purchase from time to time notes 
executed and drafts accepted by the customers of the company, and that 
the company would collect from its customers amounts due on said 
notes and drafts, and account to plaintiff for all amounts collected; and 
that subsequent to said agreement, and pursuant thereto, plaintiff and 
said company had many transactions by which plaintiff purchased notes 
and drafts from said company, and said company collected and ac- 
counted to plaintiff for money collected from its customers on said 
notes and drafts. There was evidence tending to show that the draft 
sued on in this action was purchased and the money paid by defendant 
on said draft was collected by the Lindsay Fishel Buick Company pur- 
suant to said agreement. 

The issues submitted to the jury were answered as follows: 

“1. Was the Lindsay Fishel Buick Company the agent of the plain- 
tiff bank, with authority to receive for it the payments as alleged in the 
answer? Answer: Yes. 

2. Did the plaintiff ratify and accept the payments made to the 
Lindsay Fishel Buick Company in its behalf by the defendant as alleged 
in the answer? Answer: Yes. 

3. In what amount, if any, is the defendant indebted to the plaintiff? 
Answer: Nothing.” 

From judgment that plaintiff recover nothing of the defendant by 
this action, plaintiff appealed to the judge of the Superior Court of 
Forsyth County, assigning errors in the trial of the action in the 
Forsyth County Court. 

At the hearing of the appeal by the judge of the Superior Court, 
plaintiff’s assignments of error were sustained, and judgment was 
entered remanding the action to the Forsyth County Court for a new 
trial. From this judgment defendant appealed to the Supreme Court. 


Ratchff, Hudson & Ferrell for plaintoff. 
Parish & Deal for defendant. 


Connor, J. On its appeal from the judgment of the Forsyth County 
Court to the judge holding the Superior Court of Forsyth County, plain- 
tiff assigned as errors in the trial of the action in the County Court, the 
admission, over its objections, of evidence tending to show (1) that 
there was an agreement in force at the time defendant paid to the 
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Lindsay Fishel Buick Company sums of money as payments on the 
draft sued on in this action, between the plaintiff and said company, by 
which said company was authorized by plaintiff to collect said sums of 
money, as agent of the plaintiff; (2) that prior to the payment of said 
sums of money to the said company by the defendant, the Lindsay 
Fishel Buick Company had eollected from its customers money due on 
notes and drafis which the said company had sold to plaintiff, and had 
accounted to plaintiff for said money; and (38) that an employee of 
plaintiff had said to defendant that plaintiff would look to the Lindsay 
Fishel Buick Company for the payment of the draft on which defendant 
was liable to plaintiff by reason of its acceptance by him and its nego- 
tiation to plaintiff by the drawer. 

These assignments of error were sustained by the judge. Defendant 
on his appeal to this Court from the judgment remanding the action to 
the Forsyth County Court for a new trial, contends that the judgment 
should be reversed, for error in sustaining plaintiff’s assignments of 
error. This contention is sustained. 

The evidence offered by defendant at the trial of the action in the 
Forsyth County Court, in support of his contention that the first and 
second issues submitted to the jury should be answered in the afhrmative, 
was properly admitted. 

An ageney when shown to have existed will be presumed to have con- 
tinued, in the absence of anything to show its revocation. 21 R. C. L,, 
822. There was no evidence tending to show that the agency resulting 
from the agreement between the president of the plaintiff bank and 
the Lindsay Fishel Buick Company, made in 1924 or 1925, with respect 
to the collection by said company of notes and drafts purchased by the 
plaintiff from said company, had been revoked. There was evidence of 
many transactions between the plaintiff and said company, subsequent 
to 1924 or 1925, and continuing to the date of the payment by defend- 
ant of the sums of money to the Lindsay Fishel Buick Company, by 
reason of and pursuant to said agreement. This evidence was admis- 
sible as tending to show that the agreement by which the Lindsay Fishel 
Buick Company was authorized to collect money for the plaintiff as its 
agent, was in force at the time defendant made the payments to said 
company on account of the draft sued on in this action. 

The evidence tending to show that the Lindsay Fishel Buick Com- 
pany had for many years regularly collected money from its customers 
as payments on notes and drafts which the said company had sold to 
the plaintiff, and had accounted to plaintiff for said money, was properly 
admitted as tending to show, as defendant contended, that the Lindsay 
Fishel Buick Company was the agent of plaintiff with authority to 
collect the money paid to said company by the defendant. Buckner v. 
CLI, T. Corp., 198 N. C., 698, 153 8. E., 254. 
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The entries on the books of the plaintiff, made by its clerks and book- 
keepers, and subject to the inspection of its officers and directors, show- 
ing that~all payments made to plaintiff on account of the draft sued on 
in this action, after 1 April, 1929, were made by the Lindsay Fishel 
Buick Company, together with the ta shown by all the evidence that 
after 1 May, 1929, the plaintiff made no demand on defendant for the 
payment of the monthly installments on the purchase price of the auto- 
mobile, tended to show that plaintiff knew that its employee had told 
defendant that plaintiff would look to the Buick Company for the pay- 
ment of the draft, and that defendant was relying upon this statement 
and this conduct of the plaintiff as a ratification by the plaintiff of the 
action of its agent, the Lindsay Fishel Buick Company in accepting 
from defendant payment in full of the amount of the draft. 

The evidence submitted to the jury at the trial in the county court 
was amply sufficient to sustain the allegations in the answer of the de- 
fendant, and to support the verdict on which the judgment of said 
court was rendered. We find no error in the trial, and the judgment 
should be affirmed. 

This action is remanded to the Superior Court of Forsyth County, 
with direction that the judgment of the Forsyth County Court be 
affirmed. The judgment remanding the action to the county court for 
a new trial is 

Reversed. 





W. W. BULLUCK y. MUTUAL LIFE INSURANCE COMPANY 
OF NEW YORK. 


(Filed 22 April, 1931.) 


1. Insurance R c—Ability to do odd jobs of comparatively trifling nature 
will not preclude recovery under disability clause. 

In order for an insured to recover upon a disability clause in a policy 
of life insurance requiring that the insured be rendered incapable of fol- 
lowing ‘‘a gainful occupation” in order to be entitled to payments there- 
under, the insured must show more than inability to follow his usual 
avocation, and must show incapacity to follow any calling for which he 
is physically and mentally qualified, but ability to do odd jobs of com- 
paratively trifling nature will not preclude recovery, and the question of 
whether the insured has suffered such total disability is for the jury. 


2. Same—Expert testimony that claimant’s disease would not result in 
total disability held not conclusive, 

Testimony of experts in an action to recover upon a disability clause 
in a life insurance policy that the disease with which the plaintiff was 
suffering would not result in total disability is not conclusive on the 
question of whether the plaintiff was able to follow a gainful occupation, 


N.C.] SPRING TERM, 1931. 643 
BULLUCK v. INSURANCE Co. 


and where there is evidence in behalf of the plaintiff that he was totally 
and permanently rendered ineapable of engaging in gainful occupation 
the conflicting evidence is properly submitted to the jury under correct 
instructions from the court. 


Civin action, before Cranmer, J., at November Term, 1930, of 
EDGECOMBE, 

The plaintiff alleged and offered evidence tending to show that the 
defendant issued and delivered to him two policies of life insurance, 
to wit, No. 3805892 and No. 3826994. The first policy was issued on 
13 April, 1927, and the second policy on 14 June, 1927. It was ad- 
mitted by the parties that all premiums had been paid on both of said 
policies and that proofs of claim in due form had been filed with de- 
fendant. The policies provided for certain benefits in the event of total 
and permanent disability before age 60. The pertinent clause is sec- 
tion 3 and is as follows: “Total Disability: Disability shall be consid- 
ered total when there is any impairment of mind or body which con- 
tinuously renders it impossible for the insured to follow a gainful occu- 
pation. Permanent Disability: Total disability shall, during its con- 
tinuance, be presumed to be permanent; (a) If such disability is the 
result of conditions which render it reasonably certain that such dis- 
ability will continue during the remaining lifetime of the insured; or, 
(b) Lf such disability has existed continuously for ninety days.” 

In the spring of 1928 the plaintiff suffered an attack of psoriasis. 
The medical testimony was to the effect that this disease “is a chronic 
inflammatory condition of the skin with dried-in scales that look lke 
mica. It has a tendency to appear on the back of the arms and on the 
front of the legs. Characteristically it gets better in summer and worse 
in winter. Itching is usually present, but in a light form.” The physi- 
cians further testified that they had never seen a patient suffering with 
this disease get entirely well. 

Plaintiff testified that the disease had destroyed one toe nail and 
that 1t prevented him from sleeping. He said: “If you ever had your 
lips spht open from cold weather, that is exactly how it feels. If the 
temperature is just right at night, I will go ahead and sleep all right. 

I have to get up and change my temperature at night, use some 
salve and take a bath. Last night I got up half dozen times or 
more. . . . I have lost twenty pounds since spring. . . . I 
have not undertaken to run a farm since 1928. Prior to that time I 
did actual work when necessary. . . . I couldn’t do any kind of 
work—am not physically able—couldn’t hold out. I can drive an auto- 
mobile a little while, but wouldn’t undertake to drive from here to 
Raleigh. When I get jaded, it looks like everybody is going to run into 
me. . . . Jam unable to clerk in a store on account of my feet and 
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toe nails. . . . I don’t know of any work or gainful occupation 
that I could follow. . . . My hair has started to come out. 
When I scratch blood comes like a fly bite. . . . I have not farmed 
any since as | have been unable. . . . J know of no work I could 
do in my present physical and mental condition.” Plaintiff offered 
other testimony tending to show that he was physically unable to engage 
in a gainful occupation. 

There was evidence to the effect that the plaintiff assisted in selling 
Dust Down for boll weevils in the summer of 1929. Plaintiff testified, 
“J have earned less than $150 since the last day of March, 1929.” 

Two physicians, admitted to be medical experts, testified that in their 
opinion “psoriasis does not result in rendering a man unfit to carry on 
any gainful occupation.” One of the physicians stated that “at times 
it would make any gainful occupation physically painful.” 

The following issues were submitted to the jury: 

1. “Has the plaintiff had any impairment of mind or body which con- 
tinuously renders it impossible for him to follow a gainful occupation 2?” 
2. “If so, is such disability permanent as defined in the policy?” 

The jury answered both issues “Yes,” and judgment was entered upon 
the verdict, from which judgment the defendant appealed. 

The defendant in its brief states that the only question involved is 
“whether the plaintiff 1s entitled to receive the benefits under the terms 
of the policy?” “If so, the amount of the judgment is correct.” 


I’. T. Thorne and J. W. Grissom for plaintiff. 

Pou & Pou, Gilliam & Bond and Connor & Hill for defendant. 

Frederick L. Allen, General Counsel Mutual Infe Insurance Company 
of New York, of counsel. 


Broepen, J. Five recent decisions of this Court discuss the hability 
of insurance companies to the assured resulting from permanent disa- 
bilhty to engage in a “gainful occupation,” to wit: Buckner v. Ins. Co., 
172 N. C., 762; Lee v. Ins. Co., 188 N. C., 538; Frelds v. Assurance Co., 
195 N. C., 262; Brinson v. Ins. Co., 195 N. C., 332; Metts v. Ins. Co., 
198 N. C., 197. The Buckner case, supra, declared: “The authorities 
are practically unanimous that under the terms of this policy plaintiff 
cannot recover without showing a bodily injury that will incapacitate 
him not only from following his usual avocation of fireman, but also 
from pursuing any other gainful occupation. The language is too 
plain and the meaning too unmistakable to permit an enlargement of 
the terms of the contract by construction. It is unfortunate for the 
plaintiff, but “it is so nominated in the bond.” The defendant relies 
upon the Buckner case. | 
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There is a sharp divergence among courts and text-writers in regard 
to the construction of clauses in insurance policies dealing with such 
total or permanent disability as to render it impossible “for the insured 
to follow a gainful occupation.” This divergence has produced two 
schools of thought upon the subject. The first school of thought ad- 
heres to a strict construction of such contracts, and the second school 
maintains a liberal construction thereof. The view of the hberal con- 
structionist is well stated by the Missouri Court in Foglesong v. Modern 
Brotherhood, 97 8S. W., 240. The pertinent clause in the policy of in- 
surance under discussion provided for indemnity for “permanent and 
total disability . . . which renders him unable to carry on or 
conduct any vocation or calling.” The Court said: “Common knowledge 
of the occupations in the lives of men and women teaches us that there 
is scarcely any kind of disability that prevents them from following 
some vocation or other, except in cases of complete mental intertia. We 
have examples of persons without hearing and without sight following 
a vocatlon—some without feet, and some without hands, engaged in 
business. The achievements of disabled persons are seemingly mar- 
velous. Under defendant’s theory, the plaintiff might embark in the 
peanut trade or follow the business of selling shoestrings or lead pencils, 
or follow some similar calling; in which instances, under the rule in- 
voked, there would be no disability within the meaning of the policy. 
In our opinion, such was not within the contemplation of the parties.” 

North Carolina has been classified in the decisions of various courts 
as adhering to the strictest construction of such contracts. This classifi- 
cation has resulted from the decision in Buckner v. Ins. Co., 172 N. C.,, 
762, which has been cited in many jurisdictions. 24 A. L. R., 203; 
37 A. L. R., 151; 41 A.D. R., 1876; 51 A. L. R., 1048; McCutchen v. 
Pacific Mutual Infe Ins. Co., 151 S. E., 67. 

The Buckner case was distinguished in the Brinson case, supra, in 
which latter case the Court said: “That in addition to his bodily inju- 
ries, resulting directly from the accident, plaintiff has suffered and is 
now suffering from a disease, which incapacitates him from pursuing 
not only his occupation as a farmer, but also any other gainful occu- 
pation, in which effort, either physical or mental is required.” 

None of the cited cases undertake to define the expression “gainful 
occupation.” The Supreme Court of Minnesota, in Carson v. N. Y. 
life Ins. Co., 203 N. W., 209, discussed liability under a policy provid- 
ing indemnity when the insured “has become wholly disabled by bodily 
injury or disease so as he is and will be presumably thereby perma- 
nently and continuously prevented from engaging in any occupation 
whatever for remuneration or profit.” Construing the meaning of the 
words used the Court said: “It must mean any occupation similar to 
that in which he had ordinarily been engaged or for which he may be 
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capable of fitting himself within a reasonable time. If the disability 
prevents the insured from performing the essential parts of such an 
occupation with substantial continuity, it should entitle to the income 
payment promised.” The Texas Court in Great Southern Infea Ins. Co. 
v. Johnson, 25 Southwestern (2d), 1093, considered a policy of insur- 
ance providing indemnity if the disability resulted from bodily injury 
or disease “so that he is and will be thereby permanently, continuously 
and wholly prevented from performing any work for compensation or 
profit or from following any gainful occupation.” The Court said: 
“The term ‘gainful occupation’ is likewise a relative one; the insured’s 
occupation and earning capacity at the time the policy issued was in 
contemplation of the parties—what would be a ‘gainful occupation’ for 
one may not be such for another. A prosperous merchant with a con- 
stantly expanding business, earning large and continually increasing 
profits, who because of injuries received is totally disabled from con- 
tinuing that business, and it becomes bankrupt as a result, certainly 
cannot be said to pursue a ‘gainful occupation,’ compared to the other, 
if he is fortunate enough to earn something, though out of all propor- 
tion to what he had previously earned.” fagerlie v. N. Y. Lnfe Ins. 
Co., 278 Pac., 104; Cooley’s Briefs on Insurance, Vol. 6, 5533, et seq.; 
Couch—Cyclopedia of Insurance Law, Vol. 7, section 1686, et seq. 

The reasoning of the opinions seems to indicate that engaging in a 
gainful occupation is the ability of the insured to work with reasonable 
continuity in his usual occupation or in such an occupation as he is 
qualified physically and mentally, under all the circumstances, to per- 
form substantially the reasonable and essential duties incident thereto. 
Hence, the ability to do odd jobs of comparatively trifling nature does 
not preclude recovery. Furthermore, our decisions and the decisions of 
courts generally, have established the principle that the jury, under 
proper instructions from the trial judge, must determine whether the 
insured has suffered such total disability as to render it “impossible to 
follow a gainful occupation.” 

The physicians both testified that in their opinion the disease from 
which plaintiff suffered would not result in permanent disability, and 
the defendant insists that, as the disease is uncommon, the nature and 
course of the malady lies exclusively in the field of expert and scien- 
tific knowledge. Hence, the testimony of the physicians should be 
accepted as conclusive upon such technical subject. Undoubtedly, this 
view of the law, 1n proper cases, would perhaps be sound and maintain- 
able, but in the case at bar the paramount question was whether the 
plaintiff was able to engage in a gainful occupation. The ability of a 
party to perform physical or mental labor is not a question of such 
exclusively technical significance as to permit expert testimony to be 
given conclusive effect. Indeed, the identical question arose in Fields 
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v. Assurance Co., supra, in which the physician had testified that the 
plaintiff was not in his opinion permanently disabled. Moreover, there 
was a conflict between the testimony of physicians and the plaintiff 
with respect to permanent disability, and it has been the uniform policy 
of the law of this State, for many years, to submit conflicting evidence 
to the jury upon the theory that in the last analysis the jury is the 
weigh-master of the evidence. 
No error. 





W. T. WHITSETT et av. vy. D. P. CLAPP ET AL. 
(Filed 22 April, 1931.) 


1. Charities A c—Charity will not be declared void because for benefit 
of indefinite class where its purposes are sufficiently defined. 

A charity in its legal sense is a gift to be applied consistently with 
existing laws for the benefit of an indefinite number of persons, and it 
is the policy of this State, as indicated by our statutes, not to declare 
such gift void because created for the benefit of an indefinite class, and 
if the founder describes the general nature of the charitable trust he 
may leave details of its administration to duly appointed trustees. 
N. C. Code of 1927, secs. 4033-4035. 

2. Wills E f—Gift in trust for charitable purposes held not void for 
indefiniteness. 

Devises of property in trust to individual trustees by name for the 
purpose of “keeping up preaching” in a designated church and in churches 
of weak financial condition, and for “home missionary work” are held 
not to be void for indefiniteness, the purposes of the devises being sufii- 
ciently described and the trustees named therein being trustees of a 
religious organization whose duties relate to distribution of such funds. 


AppeEAL by the heirs-at-law or residuary devisees of D. P. Foust, tes- 
tator, from Schenck, J., at August Civil Term, 1930, of Guitrorp. 

The testator died 20 July, 1911, leaving a will containing the fol- 
lowing items: 

Item 4th. I give and devise the sum of $300 annually to be paid to the 
trustees of Springwood Church for the purpose of keeping up preach- 
ing in said church, the money to be paid from the rent of my houses in 
Greensboro, N. C., the remainder of the rent of said houses after paying 
all taxes and all other expenses in keeping up houses, etc., shall be paid 
to the trustees of Orange Presbytery of the Presbyterian Church for 
the purpose of keeping up preaching in weak churches. 

Item 5th. I give and devise all my notes, railroad stock and bank 
stock (not otherwise to be used as set forth above) the interest divi- 
dends shall be collected annually, and after paying all taxes and other 
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expenses the remainder of the interest dividends shall be paid to the 
trustees of Orange Presbytery of the Presbyterian Church to be used 
for Home Missionary work none of the principal shall be used only 
the dividends and the interest. 

Item 6th. I give and devise my home tract of land of about 400 acres 
with all the building household and kitchen furniture, etc. to Margret I. 
Greeson to have and to hold to her use during her natural life provided 
she remains with us during our life at her death said lands ete. shall 
be rented out year by year for cash and after paying all taxes ete. the 
balance of the proceeds shall be paid to the Trustees of Orange Presby- 
tery for the purpose of keeping up preaching in weak churches. 

Item 8th. My will and desire is that the land known as the William 
Boon place of 198 acres shall be rented year by year for cash after 
paying taxes and all other expenses the surplus (if any) shall be paid 
to the Trustees of Orange Presbytery for home missionary work. 

Mrs. Foust died 29 March, 1919, and Miss Margaret Greeson, a 
devisee in Item 6 of the will, died 24 November, 1921. 

The plaintiffs qualified as executors on 27 July, 1911, and between 
29 March, 1919, and 18 July, 1928, paid for the benefit of Orange 
Presbytery $15,275.24. Some of the buildings referred to in these 
items were located in a section of the city of Greensboro occupied by 
colored people and were condemned by the city. By reason of these and 
other circumstances, the plaintiffs applied to the court for a construction 
of the will to enable them to discharge the duties imposed upon them by 
the testator. Upon the pleadings and admissions of parties, Judge 
Schenck held: 

1. That the testator, D. P. Foust, intended that the lands and part of 
his estate referred to in Items 4, 5, 6, and 8 of his last will and testament, 
and the income therefrom, be separately regarded. 

2. That the beneficiaries, the trustees of Springwood Church and of 
Orange Presbytery, are known, fixed and definite parties, and the 
causes for which income from said lands and other property is to be 
expended are definitely designated in said last will and testament. 

3. That the defendants, heirs at law of said D. P. Foust, have no 
interest in said property, or the income arising therefrom. 

4. That under said last will and testament of said D. P. Foust, the 
plaintiffs, W. T. Whitsett and D. P. Clapp, are created trustees of an 
express trust, with full power and authority to execute the same by 
collecting all the rents, income and profits from the property referred to 
in said items 4, 5, 6, and 8 of the said last will and testament, and 
after the payment of taxes lawfully assessed and other expenses, includ- 
ing keeping up the property as directed in said will, the said trustees 
shall, from the income derived from the property described in item 4 
of said will, pay to the trustees of Springwood Church the sum of $300 
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annually, and the remainder of the income from the property described 
in said item 4, and the income from the properties described in items 
5, 6, and 8, shall be paid to the trustees of Orange Presbytery, to be 
used by them for the uses and purposes directed in said will. 

5. That said plaintiffs, executors, and trustees, as aforesaid, are au- 
thorized, empowered and directed to do all other things necessary to 
preserve the estate entrusted to them, and in carrying out the trust im- 
posed upon them under said last will and testament of said D. P. Foust. 

Judgment accordingly and appeal by the residuary legatees. 


Frazier & Frazier for plainteffs. 
King, Sapp & King for Trustees of Orange Presbytery. 
H. O. Koontz and Coulter & Cooper for appellants. 


Apams, J. The validity of the testator’s direction for the support of 
Springwood Church is not doubted, but the items providing for “home 
missionary work” and for “keeping up preaching in weak churches” are 
assailed by the appellants for the alleged reason that no beneficiaries are 
named who are capable of claiming the trust estate. The plaintiffs 
allege that the provisions of the will are indefinite and uncertain, and 
the appellants seem to treat the allegation as equivalent to an admission 
that the devises are void; but the plaintiffs further allege that the tes- 
tator’s intent was to vest title to the property in themselves as executors 
and trustees for the purposes declared in the will, and that for the 
guidance of the interested parties a judicial construction of the will 
was essential. The question is whether the devises in aid of home 
missionary work and the maintenance of weak churches in Orange Pres- 
bytery are void for uncertainty. 

In the legal sense a charity has been defined as a ae to be applied 
consistently with existing laws for the benefit of an indefinite number 
of persons. Barden v. R. R., 152 N. C., 318. It was said in Groffin v. 
Graham, 8 N. C., 96, that there is no principle of law which forbids 
the appropriation of property to charitable uses since the power of alien- 
ation was introduced and that a devise to individual trustees by name 
for any lawful purpose has been deemed valid since the statute of wills 
without regard to the statute of 438 Elizabeth; and in Kerth v. Scales, 
124 N. C., 497, it was noted that the validity of charitable devises does 
not depend upon the question whether the latter statute is or is not in 
force in this State. The subject must be considered in connection with 
sections 4033-4035(c) and 3568-3572 of the Code of 1927. The trust 
created by the will in question is within the definition of a charity and 
should not be set aside merely because it was created for the benefit of an 
indefinite class. Trusts for public charity “may, and indeed must be for 
an indefinite number of persons; for if all the beneficiaries are person- 
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ally designated, the trust lacks the essential element of indefiniteness, 
which is one characteristic of a legal charity. If the founder describes 
the general nature of the charitable trust, he may leave the details of 
its administration to be settled by trustees under the superintendence of 
a court of chancery.” Russell v. Allen, 107 U.S., 163, 27 Law Ed., 397. 

In the case before us the trial court held that the executors are trus- 
tees of an express trust with power to collect rent, income, and profits, 
and to do whatever may be necessary to preserve the estate and execute 
the trust. The trustees of Springwood Church and of Orange Presby- 
tery are beneficiaries with capacity to invoke the equitable jurisdiction 
of the courts, as are also the members of a board or department whose 
duty it is to raise funds for home mission work and the support of weak 
churches—churches whose maintenance is dependent upon financial aid. 
We are therefore of opinion that the trusts created by the will are not 
void, but are sufficiently definite to be enforced. Many of the authori- 
ties discussing the question have been collected in recent opinions of 
this Court and need not be reviewed at this time. Benevolent Society v. 
Orrell, 195 N. C., 405; Holton v. Elliott, 193 N. C., 708; Trust Co. v. 
Ogburn, 181 N. C., 324; Chandler v. Board of Education, ibid., 444, 
Kevth v. Scales, supra. That this conclusion conforms to our legislative 
policy is shown by a statute, recently enacted, which provides that no 
gift, grant, bequest, or devise, whether in trust or otherwise, to religious, 
educational, charitable, or benevolent uses shall be invalid by reason of 
any indefiniteness or uncertainty of the object or beneficiaries of such 
trust. Public Laws 1925, ch. 264, sec. 1; N. C. Code, 1927, see. 
4035(a). It may be noted that the bequests in Thomas v. Clay, 187 
N. C., 778, and Weaver v. Kirby, 186 N. C., 387, are distinguishable 
from trusts created by the will in controversy. Judgment 


Affirmed. 


W. H. EDGERTON, ADMINISTRATOR OF ESTATE OF N. S. PERKINS, vy. 
K. D. PERKINS. 


(Filed 22 April, 1931.) 


1. Evidence I b—-Bank ledger sheet identified as original and made in 
ordinary course of business held admissible in evidence. 

In an action by the administrator of the deceased father against the 
son for the accounting by the latter of an advancement alleged to have 
been made, a bank ledger sheet identified as the original and testified 
by the cashier as to a relevant entry made in the ordinary course of 
business of the bank and produced from the bank files at the trial, is 
eompetent. 


oe 
Sr 
aed 
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2. Wills F c—Definition of advancement. 

An advancement by a father to his son is a gift in presenti or pro- 
vision made by the father on behalf of his son for the purpose of ad- 
vancing him in life and enabling him to anticipate his inheritance to that 
extent. 

3. Appeal and Error E h-—Supreme Court will interprete record in light 
of theory of trial in lower court. 

Where neither party makes objection to the issue submitted. the Su- 
preme Court on appeal will interpret the record in the light of the theory 
prevailing in the trial court. 


Crviz action, before Johnson, Special Judge, at August Term, 1930, 
of WayYNE. 

The defendant is the son of N. S. Perkins, deceased, and the plain- 
tiff, administrator of said deceased, instituted this action for an account- 
ing, alleging that the defendant had received $10,000 proceeds of liberty 
bonds belonging to plaintifi’s intestate, and that said proceeds consti- 
tuted an advancement to the defendant from the estate of his father. 
The defendant filed an answer admitting that N. S. Perkins was the 
owner of liberty bonds, but denying that he was indebted to the estate 
of his father in any amount whatsoever. 

The evidence tended to show that on 20 November, 1919, the defend- 
ant, K. D. Perkins, deposited with the cashier of the Wayne National 
Bank $10,000 worth of liberty loan bonds to be registered in the name 
of N. S. Perkins. In November, 1928, the bonds were sold and the 
proceeds credited in the bank to the account of defendant, K. D. 
Perkins. The proceeds of sale amounted to $8,625. The ledger sheet 
of the bank was produced and identified by the cashier and vice-prest- 
dent, and this document showed an entry of $8,625 to the account of 
defendant. There was other evidence tending to show that the defend- 
ant in an examination before the clerk disclosed that he had not repaid 
to his father any money after the time of the deposit. 

The defendant did not testify in his own behalf, and the case was 
submitted to the jury upon the following issue: 

“Did the plaintiff’s intestate, N. S. Perkins, make the defendant an 
advancement in the sum of $8,625 as alleged in the complaint?” 

The jury answered the issue “Yes.” 

Whereupon, judgment was entered upon the verdict decreeing that 
the defendant should account for said sum with interest thereon in de- 
termining the portion of his share of his father’s estate. 

From judgment so rendered the defendant appealed. 


Kenneth C. Royall, D. H. Bland, N. W. Outlaw and Andrew C. 
McIntosh for plaintrff. 
J. Faison Thomson for defendant. 
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BrocpEn, J. The exception to the introduction of the ledger sheet of 
the bank cannot be sustained. The document was identified as the 
original ledger leaf, and that it had been made in the ordinary course 
of business in the bank and was produced at the trial from the files of 
the bank by the cashier and vice-president thereof. Peebles v. Idol, 
198 N. C., 56. “An advancement may be defined as a gift in presenti 
or provision made by a parent on behalf of a child for the purpose of 
advancing said child in life, and thus to enable him to anticipate his 
inheritance to the extent of such advancement.” Paschal v. Paschal, 
197 N. C., 40; Nobles v. Davenport, 183 N. C., 207. 

The charge to the jury correctly interpreted and applied the princi- 
ples of law established by the decisions. Moreover, there was no objec- 
tion to the issue, and thus both parties consented to the trial of the 
cause upon the theory of an advancement, and hence this Court will 
interpret the record in the light of the theory prevailing in the trial 
court. Shepp v. Stage Lines, 192 N. C., 475; In re Will of Efird, 195 
N. C., 76. 


No error. 





P, O. LEWIS anno ADELAIDE LEWIS vy. W. J. MITCHELL, ADMINISTRATOR 
or W. L, MITCHELL, DECEASED. 


(Filed 22 April, 1931.) 


1. Evidence D b—Where administrator introduces evidence of transac- 
tion with decedent adversary party may introduce evidence of such 
transaction. 

An administrator of a deceased person ‘‘opens the door” to the plain- 
tiff in an action against the estate to introduce evidence of personal 
transactions and communications by eliciting such evidence beforehand 
on the trial. 


2. Same — Testimony of disinterested witnesses as to declarations of 
decedent held competent. 

Testimony of declarations of a decedent as to certain of his desires in 
regard to the distribution of his property, relevant to the issue, is com- 
petent when testified to by witnesses not interested in the result of the 
trial when such testimony is otherwise competent. 


8. Wills B b—Evidence of value of land held competent on question of 

value of services rendered decedent in action on contract to convey. 

In an action against the estate of the decedent to recover for services 

rendered upon the promise of the decedent to devise his lands in compen- 

sation, testimony as to the value of the lands is held competent upon the 
question of the value of the services rendered decedent. 
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Crvin action, before Sinclair, J., at October Term, 1930, of Herr- 
FORD. 

The plaintiffs are husband and wife and brought this action against 
the administrator of W. L. Mitchell, alleging that in August, 1920, the 
said W. L. Mitchell, deceased, requested plaintiffs to leave their home 
at Goldsboro, North Carolina, and move to his farm in Hertford 
County, cultivate, clear and improve said farm and take care of said 
intestate, with the understanding that the said intestate would make a 
will, leaving his property to plaintiffs at his death. Plaintiffs further 
allege that, relying upon said promise, they moved to the home of the 
defendant’s intestate, cultivated the farm, erected permanent 1mprove- 
ments thereon, and cared for said intestate until his death. It was fur- 
ther alleged that no will was made and consequently plaintiifs have not 
been compensated for services rendered. 

The administrator filed an answer denying the material allegations 
of the complaint and further alleging that the deceased, W. L. Mitchell, 
paid the plaintiffs for his board, and that they were merely tenants on 
the farm. 

The verdict of the jury established a contract between the plaintiffs 
and the deceased Mitchell, as alleged in the complaint, and awarded 
$500 to the male plaintiff for services and $2,000 to the feme plaintiff. 

From judgment upon the verdict the defendant appealed. 


Alvin J. Eley for plaintiffs. 
W. W. Rogers and J. C. Cherry for defendant. 


Broepen, J. The defendant “opened the door” with respect to the 
evidence relating to personal transactions with the deceased. Conse- 
quently the exceptions upon this phase of the case cannot be sustained. 
Sumner v. Candler, 92 N. C., 684; Pope v. Pope, 176 N. C., 283; 
Walston v. Coppersmith, 197 N. C., 407. 

The defendant also excepted to certain conversations that third par- 
ties had with the deceased to the effect that he wanted the feme plaintiff 
to have his property. The record does not disclose that any of these 
witnesses had a pecuniary interest in the result of the action. ‘“Exclu- 
sion does not apply when witness has no interest in the result of the 
action.” &, Rk. v. Hegwood, 198 N. C., 309; Conley v. Cabe, 198 
N. C., 298. 

Exceptions were also taken to certain testimony relating to the 
value of the land. This evidence was competent upon the question of 
the value of services rendered by the plaintiffs to defendant’s intestate. 

Indeed, a careful examination of all the exceptions does not disclose 
reversible error, and the judgment is affirmed. 

No error. 
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EWELL C. PARRISH v. ARMOUR & COMPANY, EMPLOYER, AND WESTERN 
CASUALTY COMPANY, INSURER. 


(Filed 22 April, 1931.) 


1. Master and Servant F b—Evidence that injury was sustained in acci- 
dent. in course of employment held sufficient. 

Where, in a hearing under the Workmen’s Compensation Act, the evi- 
dence tends to show that the employee was a salesman and collector, and 
was furnished an automobile by the employer, that there were no pre- 
scribed hours of work, and that after supper the employee left his home 
to meet a business appointment, and that in order to buy some cigars, 
chewing tobacco, ete., he regarded as expedient to the purpose of his busi- 
ness visit, he deviated some 3,500 feet to a drug store, and was injured 
in a collision while going from the drug store to the place of business of 
the customer, is held sufficient to sustain the finding of the Industrial 
Commission that the accident arose out of and in the course of the em- 
ployment. 

2. Master and Servant F i—-Findings of fact of Industrial Commission are 
conclusive when supported by evidence. 

The findings of fact of the Industrial Commission in hearings before 
it under the Workmen's Compensation Act are conclusive uron the 
courts when supported by competent evidence. 


3. Master and Servant F h—Evidence that employee sustained permanent 
injury held sufficient to sustain award therefor. 


Evidence that an emplovee, sustaining an injury compensable under the 
Workmen’s Compensation Act, suffered permanent loss of hearing in one 
ear as the result of the accident, is held sufficient to sustain an award 
of the Industrial Commission for permanent damages therefor under 
the act. 


Stacy, C. J., dissenting. 


AppEaL by defendants from Frizzelle, J., at February Term, 1931, of 
DuruamM. Affirmed. 

Plaintiff in this case, a salesman, was injured as the result of a 
collision of the automobile he was driving with that of another car, 
said accident occurring at the intersection of B and Broad streets, 
Durham, North Carolina. As a result of this accident he suffered a 
fractured skull, broken nose and other injuries. The defendants deny 
lability, contending that the accident did not arise out of and in the 
course of his employment. 

The matter was heard before J. Dewey Dorsett, Commissioner, on 
2 June, 1930. Upon the facets found by him and the conclusions of 
law, award was rendered in favor of plaintiff. Upon the entering of 
the award of J. Dewey Dorsett, Commissioner, the Commission caused 
formal notice thereof to be served on all parties on 14 June, 1930. The 
defendants duly appealed to the full Commission on 17 June, 1930, 


Ut 
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notice of which was given all parties on 24 June, 1930. The Commis- 
sion, pursuant to notice, reviewed the proceedings of Commissioner 
J. Dewey Dorsett, in Raleigh, on 5 July, 1930, and at the hearing before 
the full Commission it affirmed the award of J. Dewey Dorsett, Com- 
missioner. 

On 8 August, 1930, the Commission duly notified all parties of the 
confirmation of the award of J. Dewey Dorsett, Commissioner, The 
defendants gave notice of appeal to the Superior Court of Durham 
County. The record was thereupon duly certified and filed in the office 
of the Superior Court of Durham County, and the case docketed. 

The cause came regularly on to be heard before his Honor, J. Paul 
Frizelle. The matter was heard upon the assignment of errors, and 
the court entered judgment at the February Term of Superior Court, 
1931, as follows: “This cause coming on to be heard before the under- 
signed judge presiding in the Tenth Judicial District on appeal from 
award made to plaintiff in the above-entitled action by the Industrial 
Commission, and being heard, and after hearing the argument of 
counsel for plaintiff and defendant: It is ordered, considered and ad- 
judged and decreed, that the award made in said action by said Indus- 
trial Commission be, and the same is hereby approved, and the judg- 
ment entered in said action by said Industrial Commission be, and the 
same is hereby affirmed. It is further ordered that the costs of this 
appeal be taxed against the defendant.” 

The evidence of plaintiff tended to show that he was injured at the 
intersection of Broad and B streets, in the city of Durham, about 
7 o'clock, on the evening of 20 February, 1930. At the time of the 
injury he was employed as a salesman for Armour & Company, and 
had been in the employment of the defendant, Armour & Company, for 
about four and one-half years. He acted in the capacity of salesman 
and collector. That the defendant, Armour & Company, furnished 
plaintiff with a Ford coupe automobile which he kept in his garage at 
his home on Duke Street. It had been his custom to store the com- 
pany’s car in his garage since his employment began. That it had been 
his custom to make trips after business hours in the interest of his 
employer, and that as a matter of fact he had no regular hours, but it 
was a rule to begin work about seven o’clock in the morning and some- 
times he would. get back at three o’clock in the afternoon and sometimes 
it would be eight or ten o’clock in the evening; that he had no regular 
hours for the reason that he worked until his duties were performed. 
That he lived on the west side of Duke Street. Paschall’s Bakery is 
also located on the west side of Duke Street. About six o’clock in the 
evening, 20 February, 1930, plaintiff had called M. J. Paschall about 
some shortening that had been left at his bakery and made an engage- 
ment to see him at his bakery in the evening. That he went by the 
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bakery about six o’clock, but found a number of customers in the 
bakery, after which he went directly home and ate supper with the 
intention of returning to the bakery as soon as supper was over; that 
he knew Mr. Paschall did not leave his bakery before seven-thirty. That 
he left home at seven-thirty for the bakery, but found he had no cigars, 
cigarettes or chewing tobacco in his pocket, and started in the direction 
of the University Pharmacy on Broad Street. Plaintiff’s automobile 
was headed north on Duke Street and on the west side of said street. 
In order to reach the pharmacy he drove in a northerly direction to 
Green Street, followed Green Street westward two blocks until he 
reached Watts Street. After reaching Watts Street he turned north on 
Watts and traveled about thirty feet until he reached B Street. He 
then drove along B Street in a westerly direction about seven city 
blocks to Broad Street, at which point the collision between an auto- 
mobile driven by another person and the one driven by plaintiff took 
place. 

It was in evidence that at the time of the collision plaintiff sustained 
severe and permanent injuries. His nose was broken, his skull frac- 
tured and his collar bone broken. He had a “Y” shaped fracture run- 
ning from his ear to the base of the skull on the left side. Plaintiff 
was injured on 20 February, was confined to Watts Hospital thirty-one 
days, and did not return to his work until 12 May, 1930. 

The full Commission found: 

“1. The parties to this proceeding are bound by the provisions of 
the Compensation Act of 1929, the Western Casualty Company, an 
intervening party defendant, is the insurance company. 

2. The plaintiff was a regular employee of the defendant, and on the 
evening of 20 February, 1930, suffered an accident that arose out of and 
in the course of his employment. (Exception by defendants. ) 

3. At the time of the accident the average weekly wage earned by 
the plaintiff was in excess of $30.00. 

4, As a result of the accident the plaintiff has been totallv disabled 
from 20 February, 1930, to 2 May, 19380, on which later day he re- 
turned to work in the same capacity and at the same salary, although 
not physically able to return to work. | 

5. As a result of the accident the plaintiff has suffered a most serious 
facial disfigurement causing facial paralysis sustained as a result of 
the accident. 

6. As a result of the accident the plaintiff has sustained complete loss 
of hearing of his left ear. (Exception by defendants.) 

7. The facial paralysis suffered by the plaintiff and the complete loss 
of hearing of the left ear is a permanent condition. 

8. That the plaintiff, on the night of the occurrence of the accidental 
injury, would not have deviated but approximately 3,500 feet from the 
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most direct route from his home to Paschall’s Bakery, his destina- 
tion, had not his contemplated trip been interrupted by the accident. 

9. That the defendant, Armour & Company, had at no time either 
on this occasion, or any other time, authorized the plaintiff to give 
to customers or prospective customers, cigars, cigarettes, chewing to- 
bacco or similar articles, nor had the plaintiff ever been reimbursed by 
defendants, Armour & Company, for any expenditures made for any 
such articles.” 

The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The necessary assignments of 
error and other material facts will be considered in the opinion. 


Fuller, Reade & Fuller and Forrest A. Pollard for plaintiff. 
McLendon & Hedrick for defendants. 


Crarkson, J. The first question involved: Did the accident result- 
ing in the injury to Ewell C. Parrish, the plaintiff, arise out of and in 
the course of his employment? . We think so. 

Public Laws 1929, ch. 120, known as the North Carolina Workmen’s 
Compensation Act, sec. 2(f), is as follows: “ ‘Injury’ and ‘personal 
injury’ shall mean only injury by accident arising out of and in the 
course of the employment, and shall not include a disease in any form 
except where it results naturally and unavoidably from the accident.” 

In Davis v. Veneer Corp., ante, at p. 265-6, the law is stated: 
“In order that compensation may be due the injury must arise out of 
and also be received in the course of the employment—neither alone 1s 
enough. It is not easy . . . to give comprehensive definition of 
these words . . . an injury received, in the course of the employ- 
ment when it comes while the workman is doing the duty which he is 
employed to perform. It ‘arises out of the employment’ when there 
is . . . a causal connection between the conditions under which 
the work is required to be done and the resulting injury. . . . H 
the injury can be seen . . . to have been contemplated by a rea- 
sonable person familiar with the whole situation, . . . then it 
‘arises out of the employment.’ The causative danger must be peculiar 
to the work and not common to the neighborhood.” Chief Justice Rugg 
in MeNichel’s case, 102 N. E., 697 (Mass.), N. C. Industrial Commission 
Report, 181. Similar definition occurs in the case of Wirta v. North 
Butte Mining Co., 210 Pac., 332, 30 A. L. R., 964, in these words: 
“The words ‘in the course of an employment’ refer to the time, place, 
and circumstances under which the accident took place, and an accident 
arises ‘in the course of the employment’ if it occurs while the em- 
ployee is doing the duty which he is employed to perform.” 
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The plaintiff was a salesman for defendant, Armour & Company. His 
duties were to sell their products and collect for them. Paschall’s 
Bakery was a customer and there was “some mix-up he had on shorten- 
ing.” Paschall and plaintiff had an engagement to meet to straighten 
the matter out the evening plaintiff was injured. Plaintiff went to 
Paschall’s place of business about 6 o’clock, but he was busy with cus- 
tomers. Plaintiff drove home, ate his supper and on his way back to 
meet the engagement with Paschall, he deviated about 3,500 feet to go 
by the University Pharmacy, where he ran an account, to purchase some 
cigars, etc., as he was out of them, and that was the closest way to get 
them on his way to meet his appointment. He was injured as a result 
of a collision in going the round about way. 

Plaintiff testified, in part: “On the night of the injury I was in the 
company’s automobile. It was a Ford coupe. I keep the car in the 
garage at my home on Duke Street. That had been my custom ever 
since my employment. It was the custom to make trips after business 
hours in the interest of my employer. JI do not know what you mean 
by hours—we never know hours. There is a rule among ourselves that 
we get there about seven in the morning and sometimes we get there 
at three in the afternoon and sometimes eight and ten in the evening. 
I work until my duties are performed. . . . J have been working 
for Armour & Company four and one-half years. I have no hours of 
work. I work until I perform my duties of the day. When the acci- 
dent occurred I had not reached the drug store. I was going the most 
direct route to the drug store to get the cigars, at the time of the injury. 
Q. Was it ever customary for you salesmen to carry cigars for the con- 
venience of your prospective customers. A. It is. Yes, Mr. Dorsett, 
I can’t say for the others, but it 1s a custom of mine to always have 
cigars, cigarettes and chewing tobacco. Q. When you left your home 
that evening did you leave for the purpose of going to Paschall’s 
Bakery or the drug store? A. To the bakery. Q. And it was a mere 
incident that you went to the drug store? A. Yes, sir. Had it not 
been for the bakery I would not have gone to the drug store. 

I would not have gone by the drug store but for the fact that I was 
going to Paschall’s Bakery that night. My ultimate objective was to 
go to the bakery.” 

In Duncan v. Overton, 182 N. C., at p. 82, is the following: “The 
father having placed his son in charge of the machine to bring it from 
Nashville to the A. and E. College at Raleigh, and thence to the 
garage, is responsible for injuries accruing from the negligence of his 
agent while in charge of the machine on that errand, and is not re- 
leased therefrom by an accidental divergence in discharging the duty 
entrusted to him before the driver reached the garage, such as is testi- 
fied to in this case.” Jeffrey v. Mfg. Co., 197 N. C., 124. 
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“Plaintiff’s deceased was employed during the nighttime at a produce 
commission house. He had begun work at midnight, and, at about 
4 a.m., together with a customer to whom he had been talking, regard- 
ing some products which he wished to buy, he crossed the street to go to 
a restaurant for a cup of coffee, as was the custom among employees. 
He was struck by a motor truck, and died as a result of his injuries. 
Affirming an award, the Court held that crossing the street to get a 
cup of coffee did not constitute an abandonment of the employment 
under the circumstances, and that deceased’s Injuries arose out of and in 
the course of his employment. Clark v. Voorhees, 194 N. Y. App. 
Div., 138, 184 N. Y. Sup., 888 (1920). The case of Rainford v. Chicago 
City Ry. Co., 289 Ill, 124 N. E., 643 (1919), affirming 213 Ill. App., 
648 (1919), was an action at law against an employer to recover dam- 
ages for personal injuries. The principal question in the case, how- 
ever, was whether the accident arose out of and in the course of 
the plaintifi’s employment within the meaning of the compensation 
act. The facts were as follows: Plaintiff was a conductor in the employ 
of the defendant. His run ordinarily terminated at a point where there 
was a restaurant and where there was a stopover of a few’minutes that 
he might procure lunch. On the occasion in question his run had been 
extended to a point where there was no lunch room at the lunch period. 
However, the car passed in close proximity to his home at an inter- 
mediate point, and he requested the motorman to stop at his home that 
he might order lunch prepared so that he could pick it up on his return 
trip and eat it at the end of the run. When the car stopped, as re- 
quested by him, he started to cross the adjacent track and was struck 
by a car while thereon and injured. Affirming a judgment of the ap- 
pellate court which had sustained a judgment of the Superior Court in 
plaintiff’s favor, the Court held that the accident arose out of and in 
the course of plaintifi’s employment, saying: ‘That which is reasonably 
necessary to the health and comfort of an employee, although personal 
to him, is incidental to the employment and service. . . . It can- 
not be doubted that it was reasonably necessary and incidental to his 
employment that the plaintiff should have his lunch at the time and 
place allowed by the defendant for that purpose, and if it was reason- 
ably necessary and proper for him to attempt to make the arrangement 
he did, then, as a matter of law, the injury did arise out of and in the 
course of his employment.” 20 Negligence Compensation Cases (Anno.), 
at pp. 559-560. 

The plaintiff was on duty for Armour & Company, when he left his 
home to see the customer, and the deviation for the cigars, ete., we do 
not think such as would bar his recovery under the liberal construction 
generally given by this and other courts to the Workmen’s Compensa- 
tion Act. We think plaintiff’s injury was “by accident arising out of 
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and in the course of the employment.” When plaintiff left home he 
was on duty for his employer, and the deviation was incidental to his 
employment. 

In D’Aleria v. Shirey, 286 Fed. Rep., at p. 525, we find: “If a servant, 
while about his master’s business, makes a deviation of a few blocks for 
ends of his own, the master is nevertheless liable,” citing numerous au- 
thorities. Jones v. Weigand, 134 Appellate Div. of N. Y. Reports, 
654; Bryan v. Bunis, 208 Appellate Div. of N. Y. Reports, 389; 
Taylor v. Hogan Milling Co., 129 Kan., 370, 66 A. L. R., 752. 

Speaking to the subject in Pollock on Torts, 6th ed., at p. 84, we 
find: “Whether the servant is really bent on his master’s affairs or not 
is a question of fact, but a question which may be troublesome. Dis- 
tinctions are suggested by some of the reported cases which are almost 
too fine to be acceptable. The principle, however, is intelligible and 
rational. Not every deviation of the servant from the strict execution 
of duty, nor every disregard of particular instructions, will be such 
an interruption of the course of employment as to determine or suspend 
the master’s responsibility. ¢But where there is not merely deviation, 
but a total departure from the course of the master’s business, so that 
the servant may be said to be ‘on a frolic of his own,’ the master is no 
longer answerable for the servant’s conduct.” 

We think the above author analyzes the matter clearly and suc- 
cinctly. The decisions are in conflict in the different jurisdictions. 

In Wilkams v. Thompson, ante, at p. 465, we find: “The find- 
ings of fact by the Industrial Commission in a hearing before them 1s 
conclusive upon appeal when there is sufficient competent evidence to 
sustain the award. Southern v. Cotton Mills, ante, 165.” 

This exception and assignment of error by the defendants cannot be 
sustained, | 

The second question: Was there any evidence to support the finding 
by the Commissioner to the effect that the claimant sustained a com- 
plete loss of hearing in the left ear? We think so. 

Public Laws 1929, ch. 120, sec. 30(s), is as follows: “For the com- 
plete loss of hearing in one ear, sixty per centum of average weekly 
wages during seventy weeks; for the complete loss of hearing in both 
ears, sixty per centum of average weekly wages during one hundred and 
fifty weeks.” 

The Commission found “As a result of the accident the plaintiff has 
sustained complete loss of hearing of his left ear.” 

Without reviewing it, as the evidence is heretofore set forth, we 
think that there was sufficient competent evidence to sustain this finding 
of fact; that being the case, the finding is binding on us. Public Laws 
1929, ch. 120, supra, sec. 60, in part is as follows: “The award of the 
Commission, as provided in section fifty-eight, if not reviewed in due 
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time, or an award of the Commission upon such review, as provided in 
section fifty-nine, shall be conclusive and binding as to all questions of 
fact,” ete. 

We do not think this exception and assignment of error by the de- 
fendants can be sustained. 

From a careful review of the case, the judgment of the court below is 

Affirmed. 


Stacy, C. J., dissenting: Tested by the standard, “arising out of and 
in the course of the employment,” as interpreted by a majority of the 
courts, plaintiff’s injury, in my opinion, is not compensable under the 
North Carolina Workmen’s Compensation Act. Davis v. Veneer Corp., 
ante, 263. 

In Lipinski v. Sutton Sales Co., 220 Mich., 647, 190 N. W., 705, a 
salesman returning from lunch with employer’s automobile was denied 
compensation for injury sustained while going off route to pick up a 
friend. And in California Casualty Indemnity Exchange v. Industrial 
Accident Commission, 213 Pac., 257, a driver making deliveries over 
specified route was injured while returning to truck from cigar store: 
Held, that the accident did not arise out of and in the course of his 
employment, or from any act incidental to it. 

Perhaps the strongest authority, favoring compensation, 1s Solar- 
Sturges Mfg. Co. v. Industrial Commission, 315 Ill., 352, where it was 
held (as stated in the first head-note): “An injury to a manufacturing 
company salesman who was struck by a street car while going to call on 
a customer arises out of and in the course of his employment although 
at the time of the injury the salesman was crossing the street on his 
return from a store where he purchased cigars to be used when making 
his calls, which the company allowed as a part of his expense account.” 

The two cases are distinguishable, however, by reason of the fact that 
the salesman in the cited case was authorized to purchase cigars with 
the company’s money for use in making his calls, while no such fact 
exists in the instant case. The contrary is made to appear. 





MRS. R. H. CHEER vy. J. C. SQUIRES Et At. 
(Filed 22 April, 1931.) 
1. Mortgages H m—Deed of purchaser at foreclosure sale will not be 


declared void for failure of clerk to order trustee to make deed. 


The omission of the clerk to make an order to the trustee to give a 
deed to the purchaser at a foreclosure sale of a deed of trust is an 
irregularity in the foreclosure proceedings, but where the trustee has 
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complied with the terms of the power of sale and has executed a deed to 
the purchaser, the purchaser’s title will not be held void solely on that 
account, the duty of the clerk to make the order being purely ministerial. 
Cc. 8., 2591. 


2. Same-—-Purchaser’s title is not affected by trustee’s failure to make 
entry on margin of record nor by his failure to file statement. 
The purchaser of lands at a foreclosure sale made in conformity with 
a deed of trust upon lands is not affected with constructive notice of 
fraud by the omission of the trustee to comply with the provisions of 
C, S., 2594(a) in entering upon the margin of the record in the office of 
the register of deeds the fact and date of foreclosure, the person to whom 
sold, etc., nor by the failure of the trustee to comply with C. &., 2594 (b) 
requiring that he file in the clerk's office a statement of receipts and 
disbursements of all funds coming into his hands by reason of the sale, 
for although the failure of the trustee to perform these duties constitutes 
irregularity in the foreclosure proceedings, the performance of these 
duties not being required until after the sale, the failure to perform them 
cannot affect the title of the purchaser unless he bas notice of fraud. 


3. Mortgages H m-~—Innocent purchaser for value without notice acquires 
good title unaffected by fraud in prior foreclosure sale. 


Where an officer of a real estate corporation acts for the corporation 
in foreclosing a deed of trust in which the corporation is trustee, and 
at the sale the land is bid in by an employee of the corporation who does 
not pay any part of the purchase price, and who afterwards transfers 
the land to another who gives a deed of trust to the corporation to 
secure the balance of the purchase price: Held, upon the foreclosure of 
the second deed of trust, the purchaser at the sale, being an innocent 
purchaser for value, acquires a good title unaffected by the fraud in the 
foreclosure of the first deed of trust and free from the claims of the 
cestui que trust therein: and, held further, knowledge of the fraud com- 
mitted by the officer of the trustee corporation will not be imputed to 
another corporation lending money for the payment of part of the pur- 
chase price to the purchaser at the last sale, although the officer was also 
an officer of the lending corporation, the fraud being committed in the 
interests of the trustee corporation and against the interests of the 
lending corporation. 


4. Principal and Agent C c—Corporation held not to have imputed knowl- 
edge of fraud committed by its officer in interests of another corpora- 
tion. 


Where an officer and director of one corporation deals with another 
corporation of which he is also an officer and director, knowledge of fraud 
committed by him in the interests of the former corporation will not be 
imputed to the latter corporation. 


AppEAL by defendants, Frank A. Hayes and his wife, Blanche D. 
Hayes, and Alamance Home Builders Association, from Grady, J., at 
September Term, 1930, of Aramance. Reversed. 

This is an action (1) to recover of the defendants, J. C. Squires and 
his wife, Lula N. Squires, the sum of $2,500, the amount of certain 
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bonds executed by said defendants and owned by plaintiff at the date 
of the commencement of the action; (2) for judgment that plaintiff 
has a first lien on the land described in the complaint for the sum of 
$2,500, with interest thereon from 4 May, 1928, by virtue of a deed of 
trust executed by the said J. C. Squires and his wife, Lula N. Squires, 
to the defendant, Alamance Insurance and Real Estate Company, 
trustee, to secure the payment of said bonds; and (3) for judgment 
and decree that certain deeds and deeds of trust referred to in the com- 
plaint, under which the defendants, Blanche D. Hayes, wife of Frank A. 
Hayes, and Alamance Home Builders Association claim title to said 
land, upon facts alleged in the complaint, are null and void. 

Under and by virtue of the deeds and deeds of trust alleged in the 
complaint to be null and void, the defendants, Blanche D. Hayes, and 
Alamance Home Builders, claim title to the land described in the 
complaint as against the plaintiff under a foreclosure of the deed of 
trust from J. C. Squires and his wife, Lula N. Squires, to the Alamance 
Insurance’ and Real Estate Company, trustee. The said defendants 
deny the allegations in the complaint on which the plaintiff contends 
that the foreclosure of said deed of trust was void. They allege that by 
virtue of said foreclosure and of the deeds and deeds of trust referred to 
in the complaint, they have a good title to said land, free from any lien 
thereon in favor of the plaintiff by virtue of the deed of trust by which 
the bonds owned by plaintiff were secured. 

The action was heard on the report of the referee, to whom it had 
been referred for trial, by the judge holding the Superior Courts of 
Alamance County, at September Term, 1930. Plaintiff: duly excepted 
to certain findings of fact and conclusions of law set out in said report. 
At the hearing the judge approved and confirmed the findings of fact, 
numbered 1 to 16, inclusive, which are substantially as follows: 

On 4 May, 1923, the defendants, J. C. Squires and his wife, Lula N. 
Squires, for the purpose of securing the payment of certain bonds 
executed by said defendants, conveyed the land described in the com- 
plaint to the defendant, Alamance Insurance and Real Estate Com- 
pany, trustee, by a deed of trust. This deed was duly recorded in 
Alamance County. Thereafter the plaintiff purchased five of the bonds 
secured by deed of trust, aggregating in amount the sum of $2,500. 
These bonds were dated 4 May, 1923, and were due and payable on 
4 May, 1924. 

It is provided in the deed of trust by which said bonds were secured, 
that upon default in their payment at maturity, the trustee, without 
being first called on to do so by the holder of said bonds, may sell the 
land described therein under the power of sale contained therein, and 
thereby foreclose the deed of trust. 
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Upon default in the payment of said bonds, the Alamance Insurance 
and Real Estate Company, trustee, without the knowledge of plaintiff, 
advertised the land described in the deed of trust for sale. After several 
sales, conducted in strict compliance with the terms of the power of 
sale contained therein, each sale being followed by an increased bid for 
said land, the said trustee sold said land on 24 July, 1925, to the de- 
fendant, G. C. Somers, who was the last and highest bidder at said 
sale. The several sales, and increased bids, were duly reported by the 
trustee to the clerk of the Superior Court of Alamance County. No 
order was made by said clerk of the Superior Court, confirming the sale 
of the land to the purchaser, G. C. Somers, or directing the trustee to 
convey the land to him, upon his payment to the trustee of the amount 
of his bid. 

Pursuant to said sale, the Alamance Insurance and Real Estate Com- 
pany, trustee, on 7 August, 1925, executed and delivered to the defend- 
ant, G. C. Somers, a deed by which the land described in the complaint 
was conveyed to him. At the date of said sale, and at the date of said 
deed, the said G. C. Somers, was an employee of the defendant, Ala- 
mance Insurance and Real Estate Company. He purchased the land at 
the sale on 24 July, 1925, at the request of the Alamance Insurance and 
Real Estate Company, but paid no money or other thing of value to said 
company, as trustee or otherwise, at the date of the execution and deliv- 
ery to him of the deed. This deed was duly recorded in Alamance County, 
on 10 August, 1925. No entry was made on the record in the office of 
the register of deeds of Alamance County showing that the deed of 
trust from J. C. Squires and his wife, Lula N. Squires to Alamance 
Insurance and Real Estate Company, trustee, had been foreclosed by 
sale of the land described therein until 24 January, 1928, when such 
entry was made by an attorney for the Alamance Insurance and Real 
Estate Company. 

On 8 August, 1925, at the request of the Alamance Insurance and 
Real Estate Company, the defendant, G. C. Somers, conveved the land 
deseribed in the complaint to the defendant, Frank A. Hayes, by deed 
which was duly recorded. The purchase price for said land was paid 
by the said Frank A. Hayes to the Alamance Insurance and Real 
Estate Company. The said purchase price was paid partly in money, 
and partly by bonds executed by the purchaser, and secured by deed of 
trust to the Alamance Insurance and Real Estate Company, exeeuted 
by him and his wife. This deed of trust, which was duly recorded, was 
subsequently foreclosed by sale of the land described therein on 11 
April, 1928. At this sale the defendant, Blanche D. Hayes, was the last 
and highest bidder for said land in the sum of $7,000. The Alamance 
Insurance and Real Estate Company, as trustee, conveyed the land 
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described in the deed of trust to the defendant, Blanche D. Hayes, by 
deed which was duly recorded. She paid on the purchase price for 
said land the sum of $5,000, which was loaned to her by the defendant, 
Alamance Home Builders Association. This loan was secured by bonds 
executed by the defendants, Blanche D. Hayes and her husband, Frank 
A. Hayes, and by deed of trust by which the land was conveyed to the 
defendant, W. E. Sharpe, trustee. This deed of trust was duly recorded. 
The balance of the purchase price for the said land was paid by bonds 
in the sum of $2,000, executed by the defendants, Blanche D. Hayes 
and her husband, Frank A. Hayes, and secured by a deed of trust to 
the Alamance Insurance and Real Estate Company, which was recorded 
subsequent to the deed of trust to W. E. Sharpe, trustee. 

The bonds executed by the defendants, Blanche D. Hayes and her 
husband, Frank A. Hayes, and payable to the defendant, Alamance 
Home Builders Association, are now past due, and unpaid, 

The bonds executed by the defendants, J. C. Squires and his wife, 
Lula N. Squires, and now owned by the plaintiff, were due and payable 
on 4 May, 1924. They have not been paid. The interest on said 
bonds has been paid to 4 May, 1928. 

The defendant, Alamance Insurance and Real Estate Company, the 
trustee in the deed of trust by which the bonds owned by plaintiff were 
secured, is now insolvent; the defendant, John M. Coble, has been ap- 
pointed and is now acting as the receiver of said company.. 

At the date of the foreclosure of the deed of trust from J. C. Squires 
and his wife, Lula N. Squires, to the Alamance Insurance and Real 
Estate Company, trustee, by sale of the land described therein, to wit, 
24 July, 1925, the defendant, W. E. Sharpe, was the vice-president and 
general manager of said company. As such. officer of said company, 
the said W. E. Sharpe directed and controlled, for said company, as 
trustee, the said foreclosure, and the execution of the deed by which the 
land deseribed in said deed of trust was conveyed to the defendant, 
G. C. Somers. He continued as vice-president and general manager of 
said company until the execution by said company as trustee of the 
deed for said land to the defendant, Blanche D. Hayes. He was acting 
as such officer at the date of the execution of the deed of trust from 
Blanche D. Hayes and her husband, Frank A. Hayes to him, as trustee, 
to secure the payment of the bonds for the sum of $5,000, payable to 
and now owned by the defendant, Alamance Home Builders <Associa- 
tion. At the time the Alamance Insurance and Real Estate Company 
received from the defendants, Blanche D. Hayes and her husband, 
Frank D. Hayes, the proceeds of the loan made to them, to wit, the 
sum of $5,000, to be applied as a payment on the purchase price of the 
land conveyed to the defendant, Blanche D. Hayes, by the Alamance 
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Insurance and Real Estate Company, trustee, the said W. E. Sharpe 
was vice-president and general manager of the last named company. 
In all the transactions, with respect to the land described in the com- 
plaint, to which the Alamance Insurance and Real Estate Company 
was a party, beginning with the foreclosure of the deed of trust from 
J. C. Squires and his wife to said company as trustee, on 24 July, 1925, 
and ending with the receipt by said company of the proceeds of the 
loan made to the defendants, Blanche D. Hayes and her husband, by 
the defendant, Alamance Home Builders Association, on 11 April, 
1928, the defendant, W. E. Sharpe, as its vice-president and general 
manager, represented and acted for the said Alamance Insurance and 
Real Estate Company. 

At the date of the application by the defendants, Blanche D. Hayes 
and her husband, Frank A. Hayes, to the defendant, Alamance Home 
Builders Association, for a loan of the sum of $5,000, to be applied as 
a payment on the purchase price of the land sold to the said Blanche D. 
Hayes by the Alamance Insurance and Real Estate Company, as trus- 
‘tee, the defendant, W. E. Sharpe, was the secretary and general man- 
ager of the Alamance Home Builders Association. He was also a 
director of both the Alamance Insurance and Real Estate Company 
and of the Alamance Home Builders Association. The two corporations 
occupied the same offices, and were under the general control and man- 
agement of the said W. EK. Sharpe. Directors of one corporation were 
also directors of the other corporation. The application of the de- 
fendants, Blanche D. Hayes and Frank A. Hayes to the defendant, 
Alamance Home Builders Association was made upon the suggestion 
and upon the advice of the said W. E. Sharpe, who was at the date of 
sald application, an officer of both the Alamance Home Builders Asso- 
ciation and of the Alamance Insurance and Real Estate Company. 

The application was first made for a loan of $7,000, the full amount 
of the purchase price of the land sold by the Alamance Insurance and 
Real Estate Company, trustee, to the defendant, Blanche D. Hayes. 
The application was referred to the Joan and inspection committee of the 
defendant association. The amount of the loan apphed for was reduced 
from $7,000 to $5,000, at the suggestion of the committee. The applica- 
tion for a loan of the larger amount was disapproved by the committee. 
The loan for the smaller amount was approved and was thereupon 
made. The bonds executed by the defendants, Blanche D. Hayes and 
her husband, Frank A. Hayes, for the sum of $5,000, were secured by 
a deed of trust on the land to the defendant, W. E. Sharpe, as trustee. 

The foregoing are the facts found by the referee, as appears from 
his findings Nos. 1 to 16, inclusive. 
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Finding of fact No. 17, set out in the report of the referee, is as 
follows: 

“17. That the defendants, Frank A. Hayes and Blanche D. Hayes in 
turn acquired title to said property without any actual knowledge of 
any irregularities in the title of their predecessors, and that the de- 
fendant, Alamance Home Builders Association, made the loan herein 
referred to without any actual knowledge of such irregularities.” 

On his finding of fact, the referee concluded that the irregularities 
shown on the record in the foreclosure of the deed of trust from J. C. 
Squires and wife, Lula N. Squires, to Alamance Insurance and Real 
Estate Company, trustee, by sale of the land described therein to C. G. 
Somers, did not invalidate said foreclosure, that the deed for said land 
to the defendant, G. C. Somers, was not void, for the reason that he 
was an employee of the Alamance Insurance and Real Estate Company, 
but at most was only voidable for that reason, and that the knowledge 
of G. E. Sharpe, as an officer of the Alamance Insurance and Real 
Estate Company, that the bonds owned by plaintiff had not been paid 
out of the proceeds of the sale of the land by the trustee, was not im- 
puted to the Alamance Home Builders Association, by reason of the 
fact that said W. E. Sharpe was vice-president and general manager of 
the Alamance Insurance and Real Estate Company and also secretary 
and treasurer, and general manager of the Alamance Home Builders 
Association at the time the latter corporation made the loan to the 
defendants, Blanche D. Hayes and Frank A. Hayes, the proceeds of 
which were paid by them to the Alamance Insurance and Real Estate 
Company. 

In accordance with his findings of fact and conclusions of law, set 
out in his report, the referee concluded “that judgment should be ren- 
dered in favor of the plaintiff and against the defendants, Lula N. 
Squires and John M. Coble, receiver as aforesaid, in the sum of $2,500, 
with interest from 4 May, 1928, until paid, at the rate of 6 per cent 
per annum, that the restraining order heretofore issued be dissolved, 
that the action be dismissed for lack of service as to the defendant, 
J. C. Squires, that the remaining defendants go without day and that 
the costs of the action be taxed against the plaintiff.” 

At the hearing by the judge of plaintiff’s exceptions to the findings 
of fact and conclusions of law set out in the referee’s report, the finding 
of fact No. 17 was disapproved in part, and upon the evidence offered 
the court found as a fact that the Alamance Home Builders Association, 
one of the defendants, had constructive notice of the irregularities and 
fraud practiced by W. E. Sharpe, in respect to the matters and things 
referred to in the complaint and in the findings by the referee; and 
the court further found as a fact and as a matter of law, that said 
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Alamance Home Builders Association is not an innocent purchaser of 
the notes made by Frank A. Hayes and wife, referred to in the four- 
teenth finding of fact, and secured by the deed of trust to W. E. Sharpe, 
trustee, as stated in the thirteenth finding of fact. 

On the facts found by the referee and approved by the judge, as well 
as on the facts found by the judge upon his disapproval in part of 
finding No. 17, judgment was rendered that plaintiff recover of the 
defendants, J. C. Squires and his wife, Lula N. Squires, John M. 
Coble, receiver of the Alamance Insurance and Real Estate Company, 
and W. E. Sharpe, the sum of $2,500, with interest from 4 May, 1928, 
together with the costs of the action, and that plaintiff has a first len 
on the land described in the complaint for the amount of said judg- 
ment. There was a decree that said land be sold by a commissioner, ap- 
pointed by the court, and that the proceeds of said sale be applied first 
to the payment of plaintiff’s judgment, and that the balance, if any, be 
paid to the defendant, Alamance Home Builders Association. 

From this judgment and decree the defendants, Mrs. Blanche D. 
Hayes and her husband, Frank A. Hayes, and the Alamance Home 
Builders Association appealed to the Supreme Court. 


E. A. Woltz, J. Dolph Long and Roberson & Abbott for plaint«ff. 
Cooper A. Hall, M. C. Terrell and J. A. Basley for defendants. 


Connor, J. The failure of the clerk of the Superior Court of Ala- 
mance County to make and enter on the records in his office an order 
directed to the Alamance Insurance and Real Estate Company, trustee, 
requiring said trustee to execute and deliver to the defendant, G. C. 
Somers, the purchaser at the final sale of the land described in the deed 
of trust from the defendants, J. ©. Squires and his wife, Lula N. 
Squires, to said trustee, upon his compliance with his bid at said sale, 
was admittedly an irregularity appearing on the public records of Ala- 
mance County and affecting the title to the land described in the com- 
plaint. C. S., 2591. The order required by the statute is, however, merely 
ministerial in its nature, and its omission, when in fact the trustee 
has, after the expiration of ten days from the date of the sale, and 
after complying with all the terms of the power of sale contained in 
the deed of trust, made title to the purchaser, does not invalidate the 
foreclosure, or render the title acquired by the purchaser as grantee in 
the deed of the trustee void, solely for that reason. Lawrence v. Beck, 
185 N. G., 196, 116 S. E., 424. 

It is required by statute in this State that a trustee who has fore- 
closed a deed of trust by the exercise of the power of sale contained 
therein, shall enter on the margin of the record of the deed of trust in 
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the office of the register of deeds, the fact of such foreclosure, and the 
date when, and the person to whom a conveyance was made of the land 
sold by the trustee by reason of the foreclosure. C. 8., 2594(a). The 
trustee is also required by statute to file an account with the clerk of 
the Superior Court of the county in which the land lies, showing his 
receipt and disbursement of all funds which have come into his hands 
by reason of the sale of the land made by him under the power of 
sale. ©. 8S., 2594(b). The failure of the trustee to comply with either 
of these statutes is an irregularity, but as there can be no compliance, 
until after the sale has been completed, and the purchase money paid to 
the trustee by the purchaser, such irregularity cannot ordinarily be 
held to affect the validity of the foreclosure, or to render the title 
acquired by the deed of the trustee void. The title of a subsequent pur- 
chaser of the land, claiming under a deed from the trustee to the pur- 
chaser at the foreclosure sale, who has paid value for the land, and who 
was without actual knowledge of any fraud on the part of the trustee, 
which would have invalidated the foreclosure, is not void, because such 
purchaser had constructive notice from the records that the clerk of the 
Superior Court had failed to perform a merely ministerial duty re- 
quired by C. S., 2591, or that the trustee had failed to comply with the 
requirements of C. S., 2594(a) or of C. 8., 2594(b). The irregularities 
in the instant case, as shown by the record, did not prejudice the 
plaintiff. Wise v. Short, 181 N. C., 320, 107 S. E., 134. 

The fact found by the referee that neither Frank A. Hayes, nor his 
wife, Blanche D. Hayes, nor the defendant, Alamance Home Builders 
Association, had actual knowledge that the trustee had failed to pay 
the bonds owned by plaintiff out of the proceeds of the sale, was also 
found by the judge. Indeed there was no evidence to the contrary. 
The judge concluded as a matter of law that by reason of the relation 
of the defendant, W. E. Sharpe, to both the Alamance Insurance and 
Real Estate Company and the Alamance Home Builders Association, 
the knowledge of the said defendant, which he had acquired as an 
officer of the Alamance Insurance and Real Estate Company, was im- 
puted to the Alamance Home Builders Association. No facts, however, 
were found upon which such knowledge was imputed either to Frank A. 
Hayes or to Blanche D. Hayes. The finding by the referee that both 
these defendants were purchasers for value, without notice that the 
trustee had failed to pay the bonds owned by plaintiff, was approved 
by the judge. It is, therefore, immaterial whether or not the Alamance 
Home Builders Association had notice, actual or constructive, of the 
fact that the bonds had not been paid. In Phallips v. Lumber Co., 151 
N. C., 519, 66 S. E., 603, it is said: “Besides, a purchaser for value 
from one whose deed was procured by fraud gets a good title if he has 


670 IN THE SUPREME COURT. [200° 





CHEEK Uv. SQUIRES. 


no notice of the fraud. Odom v. Riddick, 104 N. C., 515, 10 S. E., 609, 
and cases there cited. Even a purchaser with notice of the fraud from 
an innocent purchaser without notice gets a good title. Glenn v. Bank, 
70 N. C., 205; Fowler v. Poor, 93 N. C., 466.” This statement of the 
law by Clark, C. J., 1s quoted and approved by Clarkson, J., in Duncan 
v. Gulley, 199 N. C., 552, 155 S. E., 244. 

The knowledge which the defendant, W. E. Sharpe, had of the fact 
that the Alamance Insurance and Real Estate Company, as trustee, had 
failed to pay the bonds secured by the deed of trust from J. C. Squires 
and his wife, Lula N. Squires, and owned by the plaintiff, was acquired 
by him while acting as an officer of said trustee. It was not acquired 
by him while acting as an officer of the Alamance Home Builders Asso- 
ciation. This knowledge was therefore not imputed to the latter cor- 
poration. There was no finding of fact in the instant case by the 
referee or by the judge that the defendant, W. E. Sharpe, acted for or 
represented the latter corporation in considering the application for 
or in making the loan of $5,000 to the defendant, Blanche D. Hayes. 
As it was to the interest of the Alamance Insurance and Real Estate 
Company that the loan should be made, it is not to be presumed that 
W. E. Sharpe, acting for and representing said corporation, informed the 
Alamance Home Builders Association of any facts within his knowl- 
edge, which affected adversely the title of Blanche D. Hayes. The law 
appleable to this phase of the case has been stated as follows: 

“When there are dealings between two corporations, or between a 
corporation and an individual through the intervention of a common 
officer or agent, the question whether the corporation is to be charged 
with notice of what is known to the agent by virtue of his relation to 
the other corporation, or to the other party, depends upon the circum- 
stances of each case; if under the circumstances it is his duty to com- 
municate such knowledge, the corporation to which he owes such duty 
will be chargeable with his knowledge; but, of course, this does not 
apply to knowledge which he is under no duty to disclose, or which is 
in the nature of a confidential communication which he is not at 
liberty to disclose to the corporation; or where the common agent, while 
so acting, commits a fraud on one of the parties, in which case a knowl- 
edge of the fraud will not be imputed to the defrauded party, since it 
would be contrary to experience to presume that the defrauding agent 
would communicate it, although it may be imputed to the party who 
obtains the benefit of the fraud.” 14a C. J., 491, sec. 2359(2). 

As said by Brown, J., in Brite v. Penny, 157 N. C., 110, 72 S. E., 
964, this Court recognizes the doctrine held by all courts, that a cor- 
poration is not bound by the action or chargeable with the knowledge of 
its officers, with respect to a transaction, In which such officer is acting 
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in his own behalf or in the behalf of another corporation of which he is 
also an officer. Only that knowledge which its officer acquires while 
acting in its behalf, and which it is his duty to communicate to it, is 
imputed by the law to a corporation. 

The judgment in the instant case in so far as it is adjudged and 
decreed therein that plaintiff has a first lien on the land described in 
the complaint, to be first satisfied and discharged out of the proceeds 
of the sale of the land by the commissioner appointed therein, is re- 
versed. The action is remanded to the Superior Court of Alamance 
County that judgment may be entered in accordance with the report 
of the referee and with this opinion. 

Reversed. 





STATE v. HOWARD COMBS anp HOFFMAN WELLS. 
(Filed 29 April, 1981.) 


1. Criminal Law I f——Motion for consolidation of actions is addressed 
to discretion of trial court. 

When not subject to legal objection, a motion by the solcitor to con- 
solidate two criminal actions for trial is addressed to the discretion of 
the trial judge, and where prosecutions for housebreaking and larceny 
on two occasions during the same night against two defendants are con- 
solidated without objection, and the charges are so connected in time 
and place that evidence of guilt in one action is competent in the other, 
the order of the trial judge consolidating the actions will not be held for 
error on appeal. C. S., 4622. 


2. Jury C a: Appeal and Error J e-—Inadvertence in empaneling jury 
held not to constitute prejudicial error. 

Where two defendants on trial for criminal offenses have been con- 
victed by the jury which has been duly sworn, a mistake by the clerk 
in empaneling them, that they should “well and truly try the case between 
C. and W.,” failing to say the action was by the State of North Carolina, 
will not alone be held for reversible error, it appearing that the trial 
proceeded without prejudice to the defendants. 


3. Evidence K c-—Finding that witness is expert is conclusive when there 
is evidence supporting such finding. 

The qualification of a witness to testify as an expert in finger prints 
is a preliminary matter for the court, and his finding that a witness is an 
expert is not reviewable on appeal when there is evidence to support his 
finding. 

4. Criminal Law G p—Finger print testimony by expert held competent, 
the probative force being for the jury. 

It is competent for a witness who has qualified as an expert in finger 
prints to testify that finger prints found on a bottle at the place of the 
crime were identical with the finger prints taken of the defendant, the 
probative force of such testimony being for the jury. 
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AppEaL by defendants from Quickel, J., at November Special Term, 
1930, of Surry. No error. 

Two indictments pending in the Superior Court of Surry County 
were, on motion of the Solicitor for the State, consolidated for trial. 

In each of said indictments, both the above-named defendants were 
charged with the commission of felonies, to wit, housebreaking (C. S., 
4235), and larceny of property exceeding in value the sum of twenty 
dollars. (C. S., 4252.) | 

In one of said indictments it was alleged that on 22 May, 1930, the 
defendants broke into and entered a building in Surry County, and 
stole therefrom an automobile, the property of John Thomas, of the 
value of $200; in the other indictment, it was alleged that the defend- 
ants on the same day, to wit, 22 May, 1930, broke into and entered an- 
other building in Surry County, and stole therefrom certain articles 
of wearing apparel, to wit, men’s suits and. women’s dresses, the prop- 
erty of D. E. Koontz, of the value of $100. 

Neither of the defendants objected to the consolidation of the two 
indictments, at the time the order for such consolidation was made by 
the court. After the indictments had been consolidated, each defendant 
entered a plea of not guilty, and jurors were thereupon duly chosen 
and sworn to try the issue between the State and the defendants. 

After the jurors were sworn, the clerk of the court addressed them 
as follows: 

“Gentlemen of the jury, you have been sworn, and you are now em- 
paneled to well and truly try this case between Hoffman Wells and 
Howard Combs. You will sit together, hear the evidence and render 
your verdict accordingly.” 

At the trial, the evidence introduced by the State tended to show that 
the crimes charged in the indictments had been committed as alleged 
therein. The evidence introduced by the defendants did not tend to 
show the contrary. The defendants denied that they had broken into or 
entered either of the buildings described in the indictments, and denied 
that they had stolen either the automobile or the wearing apparel. 
Their evidence tended to show that each of the defendants was at his 
home in the town of Mount Airy in bed and asleep at the time the 
crimes were committed. 

John Thomas, a witness for the State, testified that during the night 
of 22 May, 1930, his automobile—a Chevrolet roadster—was stolen 
from Hawke’s Garage, which is located in the rear of his home in the 
town of Mount Airy. The automobile was worth $250. It was returned 
to the witness the next day by police officers of the town of Mount Airy. 

D. E, Koontz, a witness for the State, testified that during the night 
of 22 May, 1930, the building located in the town of Mount Airy, and 
occupied by the witness as proprietor of a pressing club, was entered 
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through a window which faced on the street, and that several men’s 
sults and women’s dresses, of the value of $100, were stolen from the 
building. These articles of wearing apparel, which were the property 
of the witness, were returned to him the next day by police officers of 
the town of Mount Airy. 

The defendants, each testifying as a witness in his own behalf, ad- 
mitted that they were together during the afternoon preceding the night 
when the buildings were entered and the property stolen, in the vicinity 
of the building occupied by D. E. Koontz as a pressing club. ‘They 
remained together during the evening until about 10 o’clock, when they 
separated, each going to his own home for the night. 

A police officer of the town of Mount Airy testified that he was on 
duty, patrolling the streets of said town, during the night of 22 May, 
1930. At about 2 o’clock a.m., this witness saw on the streets of said 
town a Chevrolet roadster, driven by the defendant, Howard Combs. 
There were two men in the roadster when the witness first saw it at a 
distance of 300 or 400 yards from Koontz’s pressing club. The witness 
recognized one of these men, the driver, as the defendant, Howard 
Combs. He did not recognize the other man in the roadster, and did not 
undertake to identify the defendant, Hoffman Wells, as the companion 
at the time of the defendant, Howard Combs. The witness followed 
the roadster until it was driven out of town. When the driver of the 
roadster realized that the witness, an officer, was pursuing him, he drove 
the automobile off the road, and into a meadow. He stopped the auto- 
mobile near a hay-stack. The two men, who were in the automobile 
when the witness first saw it on a street in the town of Mount Airy, 
jumped and ran, leaving the motor running and the lights burning. 
The witness pursued them through the meadow, but was unable to over- 
take them. Both men escaped. The grass in the meadow was wet 
with dew. 

When the witness went to the automobile he found a number of men’s 
suits and women’s dresses in it. The next day the automobile was 
identified by John Thomas as his property. It was delivered to him 
by the police officers. The men’s suits and women’s dresses were identi- 
fied by D. E. Koontz as his property. They were delivered to him by 
the police officers. 

A witness for the State testified that he discovered the next day a 
track on the ground near the window in the building occupied by D. E. 
Koontz as a pressing club. There was evidence tending to show that 
this track was made by the shoe found on the foot of the defendant, 
Hoffman Wells, when he was arrested. There was also evidence tending 
to show that the bottom of the pants worn by the defendant, Hoffman 
Wells, the morning after the automobile and wearing apparel were 
stolen, were wet. 
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For the purpose of showing that the defendant, Hoffman Wells, 
broke into and entered the building oceupied by D. E. Koontz, as a 
pressing club, during the night of 22 May, 1930, the State introduced 
as evidence the testimony of a witness who testified that some time 
during the succeeding day he examined some bottles, which the evidence 
showed had been moved during the said night from the inside ledge of 
the window through which the building was entered; that on one of these 
bottles the witness discovered a finger print which he developed by a 
method in general use by finger-print experts; that by means of a mag- 
nifying glass he compared this finger print with a finger print which the 
witness made of the little finger on the left hand of the defendant, Hoff- 
man Wells; and that, in the opinion of the witness, the two finger 
prints were identical. Before this testimony was admitted, the court 
heard evidence as to the qualification of the witness to testify as an 
expert in the art of identifying finger prints. The witness was held to 
be an expert. 

Upon all the evidence submitted to the jury, there was a verdict of 
guilty. On this verdict, it was adjudged by the court that the defend- 
ants be imprisoned in the State’s Prison for terms of not less than two 
nor more than three years, at hard labor, as punishments, respectively, 
for the felonies charged in each indictment, the terms, however, to be 
concurrent. 

From this judgment defendants appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
H.O. Woltz and R. A. Freeman for defendants. 


Connor, J. The motion of the Solicitor for the State that the two 
indictments in which both defendants were charged with the same 
crimes, be consolidated for trial, was addressed to the discretion of the 
court. The court is expressly authorized by statute in this State to 
order the consolidation for trial of two or more indictments in which 
the defendant or defendants are charged with crimes of the same class, 
which are so connected in time or place as that evidence at the trial of 
one of the indictments will be competent and admissible at the trial of 
the others. C.S., 4622. S. v. Cooper, 190 N. C., 528, 130 8. E., 180; 
S. v. Jarrett, 189 N. C., 516, 127 S. E., 590; S. v. Malpass, 189 N. C., 
349, 127 S. E., 248. In 8. v. Lewis and Padrick, 185 N. C., 640, 116 
S. E., 259, it 1s said: “If the several bills could have been incorporated 
in a single indictment as separate counts, there was no sufficient legal 
objection to the order of consolidation, and in the absence of legal ob- 
jection the question was addressed to the sound discretion of the court.” 


iui 
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In the instant case, 1t appears that no objection was made by the de- 
fendants or by either of them to the consolidation at the time the order 
was made by the court. The exception first noted in the case on appeal 
served by defendant’s counsel on the Solicitor cannot be considered in 
this Court. The assignment of error based on the exception to the 
consolidation of the two indictments for trial, cannot be sustained. 

There is no statute in this State relative to the manner in which a 
jury shall be empaneled for the trial of either a civil or criminal action. 
The language used by the clerk in his address to the jurors, after they 
had been duly sworn, was manifestly inadvertent. The judge might 
very well have directed the clerk to address the jury in the customary 
language. His failure to do so, however, upon defendant’s objection to 
the language used by the clerk, was not such error as entitles defendants 
to a new trial. It does not appear that either of the defendants has 
been prejudiced by the irregularity. 

There was evidence tending to show that the witness offered by the 
State as a finger-print expert, having completed a course of instruction 
approved by the Superintendent of the Finger Print Department of 
the United States Army and Navy, requiring two years of study, was 
qualified to testify as an expert in the art of identification by compari- 
son of finger prints. For this reason, the finding by the trial court 
that the witness was an expert in the art, and was qualified to testify as 
such, is not reviewable by this Court on defendant’s appeal. S. v. 
Wilcox, 182 N. C., 1120, 44 S. E., 625, and numerous cases in which 
it is uniformly held that whether a witness is an expert is a preliminary 
fact to be found by the trial court, and that when there is any evidence 
to sustain such finding, it is conclusive on appeal. Geer v. Durham 
Water Co., 127 N. C., 349, 37 S. E., 474. 

The testimony of the witness that he had compared a finger print taken 
by him of the little finger of the left hand of the defendant, Hoffman 
Wells, with a finger print discovered by the witness on the bottle which 
the evidence showed had been moved from the inside ledge of the 
window in the building which had been entered during the night of 
22 May, 1930, after D. E. Koontz, the proprietor of the pressing club, 
had left the building, and that in the opinion of the witness, formed 
upon such comparison, the finger prints were identical, was competent 
as evidence tending to show that the defendant, Hoffman Wells, moved 
the bottle during said night. This fact, if found by the jury, was rele- 
vant to the question involved in the issue submitted to them. Assign- 
ments of error based upon exceptions to the finding by the court that 
the witness was an expert, and to the admission of the testimony of 
the witness, cannot be sustained. 
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This is apparently the first case in which this Court has been called 
on to decide the question as to whether testimony tending to identify 
a person by means of finger prints is competent as evidence for that 
purpose. We see no reason why such testimony, when the witness whose 
testimony is offered as evidence has first been found by the trial court to 
be an expert in the art, is not competent. The probative value of the 
evidence is, of course, for the jury. “It has been so held by courts of 
other jurisdictions. In Willoughby v. State of Mississippi, reported in 
63 A. L. R., at page 1319, it is said: “The evidence of finger print 
identification has, for a long time, been recognized by the courts of the 
country as admissible in evidence in order to establish the identity of a 
party when the comparison of a developed finger print with that of the 
party alleged to have made it is shown; and such testimony has been 
received in India, England and the United States. The courts of the 
country have yielded to the assertion of science that the finger prints 
of each individual may, by experts skilled in the science, be differen- 
tiated from those of any other person.” See full annotation in 63 
A. L. R., 1824, supplementing previous annotations in American Law 
Reports. 

Other assignments of error relied upon by defendants on their appeal 
to this Court have been considered. They cannot be sustained. The 
judgment is affirmed. 

No error. 





ETHEL BELLAMY, By Her NExT FRIEND, EMPLOYEE, vy. GREAT FALLS 
MANUFACTURING COMPANY, Employer, anD AMERICAN MUTUAL 
LIABILITY INSURANCE COMPANY, CaArrieEr, 


(Filed 29 April, 1931.) 


1. Master and Servant F b—Evidence that injury arose out of accident 
in course of employment held sufficient. 

Where the evidence tends to show that the employees in the defendant’s 
spinning department were required to remain in the mill for a half hour 
after work therein had stopped, and that one of the employees therein 
was injured during this time in an accident while riding in an elevator 
to another floor with a friend for the purpose of seeing about getting her 
friend a job in the mill, and that it was the custom of the employees to 
use the elevator: Held, under a liberal construction of the Workmen’s 
Compensation Act, the accident was in the course of the employment and 
the employee was entitled to compensation. 


2. Master and Servant F a-——Workmen’s Compensation Act is to be 
liberally construed and evidence taken in light favorable to claimant. 


The North Carolina Workmen’s Act is to be liberally construed to 
effectuate its purpose to provide compensation for employees injured in 
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accidents arising out of and in the course of their employment, and the 
evidence in a proceeding thereunder is to be considered in the light most 
favorable to the claimant and he is entitled to every reasonable intend- 
ment thereof and every reasonable inference therefrom. 


Apprat by defendants from McElroy, J., at December Special Term, 
1930, of RicumMonp. Affirmed. 


W. &. Jones for plainteff. 
Smith & Joyner for defendants. 


Crarkson, J. This is an action brought by plaintiff against the 
defendants under the North Carolina Workmen’s Compensation Act, 
Public Laws of North Carolina 1929, ch. 120. Plaintiff contends that 
under section 2(f£) of said act, she sustained injury “by accident aris- 
ing out of and in the course of the employment.” This was denied by 
defendants. T. A. Wilson, Commissioner, found the facts and his con- 
clusion of law was to the effect that the plaintiff was not entitled to 
award. On appeal by plaintiff this was sustained by the full Commis- 
sion. Plaintiff then appealed to the Superior Court. The court below, 
upon the hearing, reversed the Commission: “The court being of the 
opinion from the facts appearing in the findings of fact by the Com- 
mission that the injury of plaintiff arose out of and in the course of her 
employment in the meaning of the law, and being of the opinion that 
the plaintiff is entitled to compensation for her injury. It is, there- 
fore, considered and adjudged that the judgment of the Commission he, 
and the same is hereby reversed, and this proceeding is remanded to the 
Industrial Commission to make allowance to the plaintiff as provided 
by law.” 

The testimony of plaintiff was to the effect that she was working in 
defendant’s mill in the spinning department, and was just beginning to 
learn how to do the work, and was working five days a week for 18 cents 
a day. On April 5, 1930, she was injured. The spinning department 
had stopped work at 11 o’clock a.m., but the employees were not allowed 
to leave the building until 11:30 o’clock a.m., and during the time she 
was required to stay m the mill she was injured. Plaintiff was working 
on the fifth floor and between 11 and 11:30 o’clock a.m., she rode down 
to the first floor on the elevator to: the weaving room, with Reba Henry 
to see about getting her a job. In returning on the elevator from the 
first to the fourth floor, where a gangway led to the outside, she at- 
tempted to get off at the fourth floor, Frank Dunlap, who was running 
the elevator at the time of the injury, pulled her back and she was 
caught between the elevator and the floor above and seriously injured. 

Plaintiff’s mother testified: “I am familiar with the workings of the 
mill. Anybody that wants to, has the privilege of using the elevator. 
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I work there and have been there five years. It is the custom for any- 
body to use the elevator that wants to. Anybody who wants to can run 
it. That has been the custom since I have been there. . . . She has 
not been able to work since the injury. She had a hemorrhage of the 
kidney several times. The first time was the night after the accident 
and then there was another about a week from then that lasted three 
days. There is a pretty bad dent across her thigh and she is bruised 
about the body. It seemed that the worst hurt was in the right side. 
Sometimes she suffered so that it took two or three of us to hold her 
on the bed.” 

It was in evidence that there were stairs from the first to the top or 
fifth floor. 

It is the well settled rule of practice in this jurisdiction, in cases of 
nonsuit and cases of this kind, that the evidence which makes for the 
plaintiff’s claim and which tends to support her cause of action, whether 
offered by the plaintiff or elicited from the defendant’s witnesses, will 
be taken and considered in its most favorable light for the plaintiff, 
and she is entitled to the benefit of every reasonable intendment upon 
the evidence, and every reasonable inference to be drawn therefrom. 

In L. R. A., 1916-A, at p. 237, we find: “An employee in a mill is 
not outside the scope of her employment in going from an upstairs 
room, where her work had run out, to a room down stairs, where she 
had been told by the overseer that there was work for her to do. And 
an employee by the week in a shop does not go outside of the employ- 
ment merely because she leaves the shop for the purpose of getting a 
lunch. (Note 99) in Sundine’s case (1914), 218 Mass., 1, post 318, 
105 N. E., 433, it was held that a girl employed in a shop who was 
employed by the week, does not go outside of the employment merely 
because she leaves the shop for lunch. The Court said: ‘The decisions 
upon similar questions under the English act are to same effect (citing 
authorities). Where one went on the ground at the dinner hour, though 
not paid for, was yet included in the time of employment (citing au- 
thorities). That a temporary absence of permission, though apparently 
of longer duration than would have been likely in the case before us, 
did not suspend the employment, and that, an injury occurring during 
such temporary absence arose out of and in the course of the employ- 
ment,” citing numerous other authorities. Ryerson v. A. EH. Bounty 
Co. (Conn.), 140 Atlantic Rep., 728; Holmes’ case (Mass.), 166 N. E. 
Rep., 827; Parrish v. Armour Co., ante, 654. 

“Affirming judgment for plaintiff, the Court held that a workman, if 
during his working hours there are intervals of leisure, may, during 
such intervals within reasonable limits, move from place to place on 
the premises of the employer and visit with fellow employees, if he 
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refrains from exposing himself voluntarily to known or visible hazards 
or dangers; and that the injury of deceased, under a liberal construc- 
tion of the act, occurred in the course of his employment. Twin Peaks 
Canning Co. v. Industrial Commission (Utah), 196 Pac., 853 (1921).” 
20 Negligence and Compensation Cases (Anno.), p. 557. 

“Plaintiff was employed by the defendant insurance company, work- 
ing on the eleventh floor of a building owned by the defendant and 
occupied by it and its tenants. It furnished elevator service only up 
to the eleventh floor, and on the twelfth floor served lunch free to its 
employees, who were allowed a free period of 35 minutes, during which 
they could use the free lunch service, or go outside the building as they 
chose. Plaintiff, having gone to the twelfth floor for lunch, returned 
to her desk on the eleventh floor, secured her pocketbook and entered 
the elevator to be taken to the ground floor, intending, it appeared, to 
leave the building on a personal errand during the remainder of her 
free period. While leaving the elevator she was injured, and in this 
suit to recover damages she ascribed her injury to the negligence of the 
operator of the car. In reversing a judgment for damages, the Court 
held that it was the duty of the defendant, as employer, to furnish plain- 
tiff and other employees with an exit from their place of work to the 
street, available at any time when their services were not required, and 
hence the plaintiff was still in the course of her employment at the 
time of the accident, regardless of whether her employment were 
deemed to continue through the lunch hour, and regardless of her pur- 
pose in leaving the building. It followed, the Court held, that the case 
was governed by the Workmen’s Compensation Act, and there could be 
no recovery at law. Martin v. Metropolitan Life Ins. Co., 197 N. Y. 
App. Div., 382, 189 N. Y. Supp., 467 (1921).” 21 Neghgence Com- 
pensation Cases (Anno.), p. 644, note 2. 

In Nor. Car. BR. BR. Co. v. Zachary, 232 U. 8. Rep., at p. 260, we 
find: “Again, it is said that because deceased had left his engine and 
was going to his boarding-house, he was engaged upon a personal errand, 
and not upon the carrier’s business. Assuming (what is not clear) that 
the evidence fairly tended to indicate the boarding-house as his destina- 
tion, it nevertheless also appears that deceased was shortly to depart 
upon his run, having just prepared his engine for the purpose, and 
that he had not gone beyond the limits of the railroad yard when he was 
struck. There is nothing to indicate that this brief visit to the board- 
ing-house was at all out of the ordinary, or was inconsistent with his 
duty to his employer. It seems to us clear that the man was still ‘on 
duty,’ and employed in commerce, notwithstanding his temporary ab- 
sence from the locomotive engine. See Missouri, Kansas & Texas Ry. 
Co. ¥. United States, 231 U. S., 112, 119.” 156 N. C., 496; New Fork 
Cent. R. Co. v. Marcone, Admr., 281 U.S. Rep., 345. 
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Plaintiff was compelled to stay in the mill until 11:30 aam. She was 
“on duty” and was injured before the time expired for her to go off 
duty. The mission she went on, while she was “on duty” was in the 
mill, was a temporary purpose, and not such a departure from the 
employer’s business that we could say from a liberal construction of 
the act that it was not in the course of the employment. In fact, she 
went with a friend to get her employment in the mill, and in doimg so 
did not leave the mill. Under the facts and circumstances of the case 
and the conduct of plaintiff, what she did was too casual to bar a 
recovery. The judgment of the court below is 

Affirmed. 





N. W. CRANFIELD y. CITY OF WINSTON-SALEM. 
{Filed 29 April, 1931.) 


Municipal Corporations E c—Evidence as to approved guards for ditch 
in street and ordinance in regard thereto held irrelevant. 

Where in an -action against a city the evidence tends to show that 
roping used by the city to guard a ditch in the street was caught in a 
eity truck being used to deliver wood to the poor of the city as a charit- 
able measure, and that the truck threw the rope against the plaintiff 
causing the injury in suit: Held, the evidence discloses that the injury 
resulting from an unforeseen accident unrelated to the proper guarding of 
the ditch, and evidence as to the usual method of guarding ditches and 
the means approved and in general use, and an ordinance of the city in 
respect thereto, is irrelevant, and the refusal of the court to admit such 
evidence is not error. 


Crvin action, before Cowper, Special Judge, at April Term, 1930, of 
ForsyTH. 

Plaintiff alleged and offered evidence tending to show that on or 
about 10: May, 1928, the city of Winston-Salem, in order to install a 
water main dug a ditch on the west side of Lexington Road. On the 
east side of the ditch the employees of the city erected a rope barricade. 
The rope was small and was stretched from one stake to another, the — 
stakes being approximately three feet high and fifteen or twenty feet 
apart. The dirt from the ditch was thrown out on the opposite side 
from the rope barricade. The plaintiff testified that while he was walk- 
ing on the right-hand side of the road next to the rope barricade and 
approaching Renegar’s store, “there was a truck that had pulled up 
between Renegar’s store and another store there, . . . and the 


NAC] SPRING TERM, 1931. 681 
CRANFIELD UV. WINSTON-SALEM, 


truck backed out from between those two stores right in front of me, 
crossways of the road. . . . That truck backed there and caught 
that rope and the colored man who was driving the truck, shifted his 
gears right quick and started forward, jerked up the stakes and jerked 
that repe right up under my arm and threw me sideways toward Mr. 
Renegar’s store, and I hit the front bumper of Mr. Kearn’s car, and it 
broke my leg to pieces. . . . The truck started up mighty fast. 
The rope had gotten hooked to the back of the truck.” There was other 
evidence tending to show that the rope was about ten inches from the 
edge of the ditch. | 

The evidence further tended to show that the truck that caught the 
rope belonged to the city and was usually used for hauling garbage. The 
evidence further tended to show that at the time of the injury the truck 
was engaged in delivering a load of wood that the city of Wuinston- 
Salem had donated to a woman who was without fuel. 

At the conclusion of the evidence judgment of nonsuit was entered 
and the plaintiff appealed. 


J. M. Wells, Jr., and Archie Elledge for plaintcff. 
Parrish & Deal for defendant. 


Broepen, J. During the trial plaintiff asked leave of the court to 
amend the complaint in order to set up section 109 of the ordinances of 
the city, and that the city negligently failed to comply with said ordi- 
nances, and that such negligence was the proximate cause of his injury. 
The plaintiff offered in evidence section 109 of the ordinance of defend- 
ant city, which is as follows: “It shall be unlawful for any person to 
make any excavation or do any work which may create or cause a dan- 
gerous condition in or on or near any street, alley, sidewalk or public 
place of the city without placing and maintaining proper guard rails 
and signal lights, or other warnings, at, in or around the same sufficient 
to warn the public of such excavation or work, and to protect all persons 
using reasonable care from injuries on account of same.” 

The court refused to permit the amendment upon the ground that 
“said ordinance has no application to this case.” 

The plaintiff also offered the testimony of expert witnesses tending 
to show that approved barricades and such as were in general use in 
excavation work were constructed by the use of a buck and a plank, said 
bucks being placed from twelve to sixteen feet apart. Plaintiff also 
attempted to offer evidence as to the customary methods of barricading 
ditches upon streets during excavation. All of this evidence was ex- 
cluded by the trial judge, and the defendant assigns the ruling of the 
court as error. 


682 IN THE SUPREME COURT. [200 


CRANFIELD V. WINSTON-SALEM. 





The ordinance, upon its face, was designed “to warn the public of 
such excavation or work and to protect all persons using reasonable care 
from injuries on account of same’; and as the plaintiff was not injured 
by reason of the excavation, it is apparent that the ruling excluding the 
ordinance from the evidence was correct. In other words, if the plain- 
tiff had fallen into the ditch or had been injured by reason of the exca- 
vation, perhaps the ordinance would have been pertinent. Moreover, 
“general statutes do not bind the sovereign unless specifically mentioned 
in them.” O’Berry v. Mecklenburg County, 198 N. C., 357; Guilford 
County v. Georgia Co., 112 N. C., 34. | 

Indeed, the evidence discloses that the injury was solely attributable 
to the fact that a garbage truck in some unaccountable way became en- 
gaged with the rope barrier, jerking it from its position and injuring 
plaintiff. Foreseeability of injury is still an element of proximate 
eause. This idea was compactly expressed by Connor, J., in Fore v. 
Geary, 191 N. C., 90, as follows: “No man, by the exercise of reasonable 
care, however high and rigid the standard of such care, wpon the facts in 
any particular case, can foresee or forestall the inevitable accidents, and 
contingencies which happen and occur daily, some bringing sorrow and 
loss, and some bringing joy and profit, all however contributing, in 
part, to make up the sum total of acts, which they can and should 
foresee and by reasonable care and prudence, provide for.” Gant v. 
Gant, 197 N. C., 164. The same reasoning which excludes the applica- 
tion of the ordinance also excludes the evidence as to proper construc- 
tion of barricades or usage and custom relating thereto, because the 
plaintiff was not injured by the barricade alone, but by reason of the 
independent agency of the garbage truck. 

There is allegation in the complaint to the effect that the garbage 
truck was negligently operated, but the question of legal lability of a 
eity for the negligent operation of a garbage truck engaged in the 
charitable enterprise of hauling wood to a poor person, is not discussed 
in the brief of appellant. See Scales v. Winston-Salem, 189 N. C., 469; 
Wood v. Bocne County, 183 N. W., 377; Ann. Cas., 193 (D), 1070; 
Johnston v. City of Chicago, 101 N. W., 960; Gaetjens v. City of N. ¥., 
116 N. Y. S., 759; Scrbilia v. Philadelphia, 124 Atlantic, 273; 32 
A. L. BR. 981; Cowans v. North Carolina Baptist Hospitals, 197 
N. C., 41. 

Affirmed. 
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R. U. BARBER anno W. R. DENNING, PARTNERS, ASSOCIATED UNDER THE 
Firm NAME oF BARBER & DENNING, v. THE TOWN OF BENSON. 


(Filed 29 April, 1931.) 


Taxation E b—In this case held: injunctive relief against collection of 
taxes would lie. 

Although injunctive relief against the collection of taxes will not 
ordinarily lie unless the tax itself ts illegal or invalid, the remedy of the 
person assessed being to pay the tax under protest and bring action for 
its recovery, if circumstances are shown sufficient to invoke the aid of a 
court of equity, injunctive relief may be had, and in this case the evi- 
dence being to the effect that the defendant town had levied a tax under 
C. 8., T971 (56) on personal property of a partnership doing business 
therein, and had thereafter agreed with the partners that they were not 
liable therefor for the reason that they lived outside the corporate limits, 
and had not made further demand therefor until two years later when it 
undertook to compel the plaintiffs to pay back taxes for a period of five 
vears: Held, sufficient to support the intervention of a court of equity, 
and judgment dissolving a temporary injunction is error. 


Civiz action, before Devin, J., at November Term, 1930, of 
J OHNSTON. | 

Lhe plaintiffs are partners, and one of the partners lives in Elevation 
Township, in Johnston County, and the other in Averasboro Town- 
ship, said county, both residing outside the corporate limits of the town 
of Benson. During the year 1930 the defendant town levied a tax on 
the personal property of plaintiffs, consisting principally of solvent 
credits, for the years 1925, 1926, 1927, 1928, 1929, and 1930. The 
amount of tax thus levied was $1,949.91. 

The town, in order to collect said tax, advertised the real estate of 
one of the partners situated within the corporate limits of the town, 
and thereupon the plaintiffs instituted this action to restrain the sale 
of said property for said taxes, alleging that the personal property of 
the partnership was not subject to the tax, and hence the levy was 
illegal and unauthorized. Plaintiffs further allege that during the year. 
1928 the personal property of the partnership was listed for taxation and 
demand made for the payment of same, and that plaintiffs ‘“immedi- 
ately took the matter up with the legal department of the town of Ben- 
son, and it was then and there decided that said property was not 
properly listable in the town of Benson, and the tax and its assessment 
was thereupon annulled; and the plaintiffs had no further demand from 
the defendant town until during the present year of 1930, when the 
personal property of the plaintiff copartnership was illegally assessed 
as hereinbefore set out.” 
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The town filed an answer denying the allegations of the complaint 
and alleging that while the partners might live outside of the town, yet 
the business was conducted within the town, and hence the plaintiffs 
were liable for the tax by reason of the provisions of C. S., 7971(56). 
A temporary injunction was granted until the hearing. The cause 
was submitted to W. A. Devin, Judge presiding, who rendered judg- 
ment dissolving the restraining order upon the ground that it appeared 
“to the court that this is an action to restrain the sale of said property 
for taxes alleged to be due by the firm of Barber & Denning; and it 
further appearing that the only question presented by the pleadings is 
the situs of the property taxes; it is the opinion of the court that the 
plaintiffs are not entitled to the injunctive relief prayed for,” ete. 

From the foregoing judgment the plaintiffs appealed. 


Ezra Parker and Clofford & Williams for plaintiffs. 
W. H. Strickland and J. HE. Johnson for defendant. 


Broepen, J. The pleadings and the judgment produce the following 
question of law: Was it the duty of plaintiffs to pay the tax under 
protest and sue to recover same, or was injunction an available remedy? 

C. 8., 7971(56) provides in part, “for the purpose of assessing prop- 
erty and collecting taxes. Copartnership shall be treated as an indi- 
vidual and property shall be listed in the name of the firm. A copart- 
nership shall be deemed to reside in the township, town or city where 
its business is principally carried on, Each partner shall be liable for 
the whole tax.” | 

The plaintiffs contend that injunction was the proper remedy to 
pursue, and the defendant, upon the other hand, contends that plain- 
tiffs were required to pay the tax under protest and sue for recovery. 
The contentions so made may be solved by an application of the prin- 
ciple announced in Sherrod v. Dawson, 154 N. C., 525, or Ragan v. 
Doughton, 192 N. C., 500. 

Personal property ordinarily follows the person, but our statute above 
referred to provides that the situs of partnership property is the place 
“where its business is principally carried on.” Referring to the taxing 
of solvent credits, the Court in Sherrod v. Dawson, supra, said: “Prop- 
erty of this character is subject to taxation only where the true owner 
resides. The legality of either tax can only be determined when the 
residence of the real owner shall be ascertained and fixed by the jury.” 
All authorities agree that an injunction will lie to restrain the collec- 
tion of a tax “if the tax itself be illegal or invalid.” Therefore, the 
ruling of the Court in the Sherrod case relates the legality of the tax 
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to the residence of the real owner and would seem to be determinative 
of the legal question involved in this case. 

The Ragan case, supra, proceeds upon the theory that the taxpayer 
had no basis for resisting the payment of the tax except upon the 
ground that he did not come within the class taxed, and hence ordinarily 
“in the absence of circumstances sufficient to invoke the aid of a court 
of equity, his remedy . . . is paying it under protest and then 
suing to recover it back.” Conceding, then, that the Ragan case apples, 
are there any circumstances in the case at bar “sufficient to invoke the 
aid of a court of equity?’ 

It was alleged that in 1928 the defendant town levied a tax upon the 
personal property of plaintiffs and that upon protest the defendant 
annulled the assessment and made no further demand until 1930, when 
the defendant then undertook to compel the plaintiffs to pay back taxes 
for a period of five years. 

Under such circumstances, the Court is of the opinion that there are 
facts sufficient to support the intervention of a court of equity, and 
hence the judgment dissolving the injunction is 

Reversed. 








HENRY CLARK BRIDGERS, TrusTEE IN BANKRUPTCY OF CAROLINA 
LEAF TOBACCO COMPANY, v. B. M. HART. 


(Filed 29 April, 1981.) 
1. Bankruptcy C c——Payment must be on pre-existing debt in order to 


constitute preference under Bankrupt Act. 


In order for a payment made within four months of bankruptcy to be an 
invalid preference under the provisions of the Bankrupt Act, the debt 
must be a preéxisting one and not for a present valuable consideration. 


bo 


Same—Question of whether payment of expenses and taking of busi- 
ness trip for bankrupt was one transaction held for jury. 

Where under a request and promise to repay expenses an officer of a 
corporation advances his own money to finance a trip for himself and 
others taken in the interest of the corporation which results to the ad- 
vantage of the corporation, and takes several days in its accomplish- 
ment, and these expenses are refunded by the corporation several days 
afterward, the question is for the jury under the evidence and correct 
instructions from the court as to whether the taking of the trip and the 
refund of the expenses constituted one transaction, and if found by the 
jury in the affirmative it will not constitute an unlawful preference 
within the meaning of the Bankrupt Act. 


Crvit, action, before Cranmer, J., at November Term, 1930, of 
EDGECOMBE. 
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The Carolina Leaf Tobacco Company filed a petition in bankruptey 
in June, 1925. The defendant was president of the company. On 
13 May, 1925, the corporation paid to the defendant in coal the sum of 
$300. The plaintiff, trustee in bankruptcy, sues to recover said sum 
of $300, upon the theory that the payment by the bankrupt, constituted 
a voidable preference. 

The defendant offered evidence tending to show that about 1 May, 
1925, he was in Marion, North Carolina, and the officials of the bank- 
rupt wired him to go to New York in an effort to recover certain 
assets belonging to the corporation, and that in response to said tele- 
gram he went to New York and spent out of his own funds the sum 
of $300 to defray his own and the traveling expenses of other officers 
of the company. There was further testimony that before the defendant 
undertook to make the trip that 1t was understood and agreed between 
him and the directors of the corporation that his expenses so advanced 
were to be repaid upon his return. He further testified that in two or 
three days after his return from New York to Tarboro the bankrupt 
delivered three hundred dollars worth of coal to him in payment of 
expenses advanced, and in accordance with the previous agreement. 
There was other testimony to the effect that the coal was delivered to 
the defendant on Monday or Tuesday after his return from New York 
on Saturday night. 

The following issue was submitted to the jury: 

“Did the payment of the $300 constitute a preference under the 
bankruptcy laws of the United States as alleged in the complaint ¢” 

The trial judge instructed the jury to answer said issue ‘“‘Yes.” 

From judgment upon the verdict the defendant appealed. 


Henry C. Bourne for plarnttff. 
George M. Fountain for defendant. 


Brocpen, J. If an officer of a corporation, within four months of 
bankruptcy, advances money out of his own funds to defray his ex- 
penses to a distant city for the purpose of making investigation for the 
corporation, when the directors have agreed that the money so advanced 
would be repaid upon his return, does such repayment constitute a void- 
able preference as contemplated by the bankruptcy law ? 

One branch of this litigation was considered by this Court and re- 
ported in 198 N. C., 494. The pertinent element of a voidable prefer- 
ence applicable to the facts in the case at bar, is thus stated in 
4 Remington on Bankruptey, sec. 1694: “Third Element of a Prefer- 
ence-Creditor’s Claim Must Have Been Pre-Existing Debt—the credi- 
tor’s claim must have a debt—a preéxisting debt; and the transfer will 
not amount to a preference if made contemporaneously with (or before) 
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the rising of the claim.” That is to say, if a bankrupt receives cash or 
its equivalent and contemporaneously therewith transfers property in 
good faith, such transaction does not constitute a voidable preference. 

Lhe plaintiff contends that the transfer was not contemporaneous 
for the reason that several days elapsed between the time the defendant 
made the trip to New York and the actual delivery of the coal in pay- 
ment of expenses incurred. There is ample evidence that the efforts of 
defendant resulted advantageously to the corporation, for that substan- 
tial assets were discovered. The defendant, upon the other hand, con- 
tends that the transaction was contemporaneous for the reason that the 
request to make the trip, the agreement of the directors to reimburse 
the defendant upon his return and the actual payment a few days. 
thereafter constituted one transaction. In this connection 4 Remington, 
462, supra, states the principle as follows: “It is not necessary that the 
transfer and the payment of the consideration be absolutely simulta- 
neous, if they be truly a part of the same transaction; thus, where a cor- 
poration, in financial straits, authorized the execution of a chattel mort- 
gage for money to be loaned; thereupon, three days later, the money 
was paid; and, subsequently, six days after the payment, the mort- 
gage was formally executed; these occurrences were held to constitute 
but one transaction, on present consideration.” The text is supported 
by In re Metropolitan Dawry Co., 224 Fed., 444. In that case a loan 
was made on 17 June, and a chattel mortgage securing the payment 
thereof was executed on 23 June. The Court said: “If the mortgage 
had been given at the same time as the loan was made, there could 
be no question. It is a wholly novel proposition to us that the officers 
and director of a corporation, which is losing money, is in financial 
straits, and facing imminent failure, may not lend it money of his 
own on its mortgage of its personal property, to secure only the cash 
turned over, without, by any subterfuge, including any existing in- 
debtedness to him.” Referring to the payment of the money on 
17 June, and the mortgage executed on 23 June, the Court said: “If 
this be so, we do not see why it was not a single transaction—why the 
execution and filing of the mortgage does not, under the resolution, date — 
back to the moment of receiving the loan for which it was given.” 
U.S. C. A., Title 11, page 399, e¢ seq. 

Whether the sum advanced by the defendant and repaid by the 
bankrupt a few days thereafter constituted one transaction under all 
the facts and circumstances must be submitted to a jury upon proper 
instructions by the trial judge. 

Reversed. 


688 IN THE SUPREME COURT. [200 





Trust Co. v. Hupson. 


WACHOVIA BANK AND TRUST COMPANY, REceErver, v. H. C., HUDSON 
AND C. R. WHARTON, TRUSTEES. 


(Filed 29 April, 1931.) 


1. Contracts B a—General laws in force at time of execution of contract 
become part thereof. 

‘The general laws of the State in force at the time of the execution of 
a contract enter into and become as much a part of the contract as if 
they were expressly incorporated in its terms. 

2. Mortgages H h-—Execution of power of sale by receiver of trustee 
held valid under the facts of this case, 

A land company borrowed money on its property and conveyed it to a 
bank as trustee to secure notes in the hands of purchasers, the deed 
directing foreclosure by the trustee or its successors or assigns upon 
certain conditions, and the trustee bank becoming inselyent and a 
receiver being appointed, the court ordered the receiver to foreclose and 
make title to the purchaser at the sale, the receiver executed the power 
of sale contained in the deed of trust in accordance with its terms, and 
offered a deed in proper form to the purchaser: Held, applying C. 8., 
1209, 1210, under the facts of this case, the deed was sufficient in law 
to pass title. 


AppEAL by defendants from Clement, J., March Term, 1931, of 
ForsyTH. 

Controversy without action submitted on an agreed statement of 
facts, which, without impairment to a proper understanding of the 
legal question involved, may be condensed or abridged into the follow- 
ing: 

1. On 1 February, 1922, Moore County Farms, Inc., a North’ Caro- 
lina corporation, executed to the Merchants Bank and Trust Company, 
a banking corporation organized under the laws of the State, as trustee, 
a deed of trust on a number of farms to secure certain of its bonds, 
made payable to bearer, which said deed of trust contained the usnal 
power of sale in case of default, and made it “the duty of the said 
trustee, party of the second part, its successor or assignee, upon the 
request in writing of the holder or holders of as much as 20 per cent of 
said bonds to advertise the premises for sale, . . . and upon such 
sale, after deducting the cost and expenses thereof and 3 per cent com- 
mission to the trustee, pay off the bonds secured thereunder 
making a deed to the purchaser at such sale in fee simple.” 

2, Thereafter, on 14 June, 1926, in an action by the Corporation 
Commission against the Merchants Bank and Trust Company, the 
Wachovia Bank and Trust Company, a banking corporation organized 
under the laws of North Carolina, was appointed permanent receiver 
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of the Merchants Bank and Trust Company, on the ground of insol- 
vency, the order of appointment specifically empowering the said re- 
ceiver “to foreclose by advertising under the power of sale, through 
suits in court, or otherwise, as it deems best, all mortgages, real and 
chattel, deeds of trust, and is hereby authorized to effect the sale of all 
other properties pledged to the defendant.” 

3. Default having been made by the Moore County Farms, Inc., in 
the payment of its bonds, secured as aforesaid, the Wachovia Bank. and 
Trust Company, receiver of the trustee named in the deed of trust, at 
the request of the holders of as much as 20 per cent of said bonds, duly 
foreclosed under the power of sale and the order of court, at which sale 
the defendants. became the last and highest bidder for the lands covered 
by said deed of trust, bidding therefor the sum of $15,000. 

4. No upset bid having been filed, the receiver duly tendered deed to 
the defendants, which was refused because of plaintifi’s alleged want 
of authority or power to make the sale and to pass title to the property. 
Whereupon, this controversy without action was submitted. Judgment 
for the plaintiff was entered in the Superior Court, and the defendants 
appeal, assigning error. 


Manly, Hendren & Womble for plaintiff. 
H. G. Hudson and C. R. Wharton for defendants. 


Sracy, C. J. Is the receiver’s deed, duly executed as to form, sufli- 
cient to convey title to the lands covered by the deed of trust? An 
affirmative answer to this question will uphold the judgment, while a 
negative one will reverse it. 

It was held in Strauss v. Butlding & Loan Asso., 117 N. C., 308, 
23 8. E., 450 (decided in 1895), on rehearing, 118 N. C., 556, 24 8. E., 
116 (decided in 1896), that a receiver of an insolvent building and loan 
association, in the absence of an order of court, was not authorized to 
foreclose a mortgage made to the corporation in which the corporation 
alone was empowered to foreclose by sale. This was subsequently ap- 
proved in Thompson v. Loan Asso., 120 N. C., 420, 27 8S. E., 118 (de- 
cided in 1897). 

But the Legislature, thereafter, at its regular session, 1901, amended 
the law, and specifically clothed receivers of corporations with the 
power and authority to “foreclose mortgages, deeds of trust, and other 
liens executed to the corporation,” now C. S., 1209; and further pro- 
vided in the same act, ch. 2, Public Laws 1901, now C. S., 1210, that 
“all of the real and personal property of an insolvent corporation, 
wheresoever situated, and all of its franchises, rights, privileges and 
effects, upon the appointment of a receiver, forthwith vest in him, and 
the corporation is divested of the title thereto.” 
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It is the contention of the plaintiff that under the foregoing statu- 
tory provisions, which were in force at the time of the execution of the 
present deed of trust, the receiver of the trustee is by implication, if 
not expressly, authorized to execute the power of sale in the deed of 
trust, especially as the instrument provides for the payment of a com- 
mission of 3 per cent to the trustee, its successor or assignee, all of 
which is confirmed by order of court. 

It was said in the recent case of Mitchell v. Shuford, ante, 321, 
that the provisions of a deed of trust are contractual, but the general 
laws of the State, in force at the time of the execution of a contract, 
enter into and become as much a part of the contract as if they were 
expressly referred to or incorporated in its terms. House v. Parker, 
181 N. C., 40, 106 8S. E., 137; Mfg. Cc. v. Holladay, 178 N. C., 417, 100 
S. E., 597. Hence, under the law in force at the time, and in view of 
the provisions of the present deed of trust and the order of court direct- 
ing the receiver to foreclose all mortgages, deeds of trust, and authoriz- 
ing it to effect the sale of all other properties pledged to the insolvent 
trustee, we are of opinion that the deed tendered is sufficient in law to 
convey to the defendants a fee simple title to the lands covered by the 
deed of trust. This was the holding of the Superior Court, and the 
judgment is : 

Affirmed. 





D. A. HARMON y. THE TOWN OF BESSEMER CITY. 
(Filed 29 April, 1931.) 


Municipal Corporations E b—In action for damages caused by sewage, 
submission of issue of permanent damage over objection held error. 


In an action by the owner of lands against a city to recover damages 
caused by an overflow of a stream containing sewage, the parties have 
the right to confine the inquiry to temporary damages, and where they 
have done so, an issue as to permanent damages submitted by the court 
in lieu thereof over the plaintiff's objection is reversible error. 


Appa by plaintiff from Moore, J., and a jury, at September Term, 
1930, of Gaston. New trial. 

This is an action for actionable negligence brought by plaintiff 
against defendant. Plaintiff in his complaint alleges that in construct- 
ing and operating defendant’s sewerage system that “raw sewage is car- 
ried out and down the stream and is thrown over the premises of the 
plaintiff; that the bottom land of the plaintiff’s land is subjected to the 
said overflow and the said deposits of the said raw sewage, and the 
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plaintiff is greatly damaged and injured by reason of injury to his pas- 
ture lands, and by offensive odors.” | 

The allegation of plaintiff is further to the effect that for three years 
prior to bringing this action this wrong has been done him. ‘That, by 
reason of said negligent acts of defendant, the value of the plaintiff’s 
land has been diminished in a large sum, namely, in the sum of $5,000.” 

The material facts set forth by plaintiff were denied by defendant in 
its answer. “For a further answer and defense defendant says that the 
injury of plaintiff, if any, was caused solely by the act of God in a 
down-pour of waters that were unprecedented, which caused the sewerage 
outfall of defendant to become filled with sediment and sand, and before 
defendant could and did repair the same some small portion of its 
sewage was swept down the run through plaintiff’s lands, but without 
any injury or possibility of injury to plaintiff.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Is the plaintiff the owner of the lands described in the complaint 
over which the defendant discharges sewage, as alleged? Answer: Yes. 

2. Has the plaintiff been damaged by the defendant, as alleged in 
the complaint? Answer: Yes. 

3. What permanent damages is the plaintiff entitled to recover? 
Answer: $700.” 


R. G. Cherry and George W. Wilson for plainteff. 
S.J. Durham for defendant. 


CrarKson, J. The plaintiff, as he had the right, did not sue for per- 
manent damage to his land. The defendant, as it had the right, being a 
municipality with the right to condemn the land, an easement for 
sewerage purposes, did not in its answer pray that this be done and 
permanent damages assessed. 

The plaintiff excepted and assigned error to the third issue submitted 
by the court: “What permanent damages is the plaintiff entitled to 
recover ¢” | 

The plaintiff tendered issue as to temporary damage and excepted and 
assigned error as to the issue of permanent damage submitted by the 
court. We think the exception and assignment of error well taken. 
This whole matter has been recently discussed in Wagner v. Conover, 
ante, 82. 

On the record plaintiff is entitled to a 

New trial. 
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STATE v. GORDON WATKINS. 
(Filed 29 April, 1931.) 


Homicide D a—Whether pair of handcuffs was ‘deadly weapon” held 
question for jury, and instruction in this case was reversible error. 


As to whether a pair of handcuffs will be considered as a deadly weapon 
ordinarily depends upon their size, the material of which made, the rela- 
tive strength and weakness of the assailant and assailed, and is usually 
a question for the jury, and under an indictment for a felonious killing, 
evidence that the assailant struck the deceased with a pair of handcuffs 
with other evidence tending to show that other causes resulted in the 
death of the deceased, an instruction “that an assault, when made with 
an instrument such as a pair of handcufts would constitute in law an 
assault with a deadly weapon” is error, the question being for the de- 
termination of the jury. 


CLARKSON, J., dissenting. 
Stacy, C. J., concurring quere de dubiis. 


ADAMS, CLARKSON, Connor and BrocgpEeNn, JJ., approving another instruction 
as to manslaughter, assault, and assault with a deadly weapon. 


ApprEAL by defendant, Gordon Watkins, from Sink, Special Judge, at 
October Term, 1930, of Wax. 

Criminal prosecution tried upon the following bill of indictment: 

“The jurors for the State upon their oath, present, that Gordon 
Watkins, Vance Mangum and Swannie Council, late of the county of 
Wake, on the 26th day of July, in the year of our Lord, 1930, with force 
and arms, at and in the county aforesaid, unlawfully, wilfully and 
feloniously did kill and slay Willie Bellamy, against the form of the 
statute in such case made and provided, and against the peace and 
dignity of the State.” 

Gordon Watkins, Vance Mangum and Swannie Council were super- 
visor, tractor driver and guard, respectively, of Prison Camp No. 5, 
Wake County, and Willie Bellamy was a prisoner assigned to work at 
said camp under a mittimus from the city court of Raleigh. 

The evidence is in sharp conflict as to the character of treatment ac- 
eorded the deceased by the defendants who had him in custody while a 
prisoner assigned to work on the public roads of Wake County. The 
State contended that Bellamy’s death resulted from working him in the 
hot sun, while sick, without adequate food, and thereafter confining him 
in a sweat-box for disciplinary purposes. He died at St. Agnes Hospital, 
11:30 p.m. Saturday, 26 July, 1930. The cause of death was stated by 
the attending physician to be, “Heat prostration with convulsive seizures, 
producing acute congestion of brain. Contributing cause, excessive hot 
weather.” 
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Willie Bellamy was a large, colored man who weighed about 175 or 
180 pounds. The evidence tends to show that he was unruly; sullen; 
impudent; declined to work; refused to obey orders; and that he tried to 
assault the defendant Watkins. 

At the close of defendants’ evidence, the State called two witnesses in 
rebuttal, one of them Ed. Perry, a fellow refractory prisoner, who testi- 
fied that, when the prisoners came into the camp from their work at the 
end of the half-day, noon Saturday, 26 July, Willie Bellamy “tried to 
drink some water from the wash basin (provided for bathing purposes). 
Capt. Gordon (Watkins) knocked it out of his hands and asked him 
what he was trying to do. He hit him on the nose with a pair of hand- 
—euffs. They carried him to the dark cell and I did not see him any 
more.” (Cross-examination) “Capt. Gordon (Watkins) hit him on the 
nose with handeuffs.” 

All the witnesses for the defendant, who were present at the time, 
denied that the defendant struck the deceased with his handcuffs. The 
only mark on the body of the deceased was a shght abrasion on the nose, 
which H. P. Thompson, witness for the State, thought was caused by a 
protruding plank in the solitary confinement cell. He said: “It stuck 
out about an inch and his nose was resting on that, and it looked hke 
that was what might have caused it.” 

It is not contended that the blow on the nose with the handeuffs, if 
made, caused Bellamy’s death or contributed thereto. 

The court instructed the jury that “an assault, when made with an 
instrument such as a pair of handcuffs, would constitute in law an assault 
with a deadly weapon.” Exception. 

Verdict: Not guilty as to Vance Mangum and Swannie Council. 
Guilty of “fan assault with a deadly weapon” as to Gordon Watkins. 

Judgment: Imprisonment in county jail for a term of six months. 

The defendant, Gordon Watkins, appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
John W. Hinsdale, Percy J. Olive and J. C. Inttle for defendant. 


Sracy, ©. J, The question of assault with a deadly weapon was not 
the principal matter debated on the hearing, but rather the charge of 
manslaughter, the main contention of the State being that Bellamy’s 
death resulted from criminal neglect on the part of the defendants. 

The only evidence to support the verdict “guilty of an assault with a 
deadly weapon” is the bare statement of Ed. Perry (repeated on cross- 
examination) that the defendant, Watkins, hit the deceased on the nose 
with a pair of handcuffs. There is no description by the witness of 
the size of the handcuffs, whether large or small, nor of their weight, 
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whether heavy or light, nor of their character, whether of metal, leather 
or rope, nor ‘of the manner of their use, ehetlien a light, elanciie or 
full-faced blow was struck. Nor were the handcuffs themselves offered 
in evidence. It 1s not contended that the assault with the handcuffs 
caused the death of the deceased or contributed thereto. 

In this state of the record, we think his honor erred in instructing 
the jury that “an assault, when made with an instrument such as a ee 
of handeuffs, would constitute in law an assault with a deadly weapon.” 
S.v. Smith, 187 N. C., 469, 121 §. E., 737. 

Any instrument w on Is likely to produce death or great bodily harm, 
under the circumstances of its use, is properly denominated a deadly 
weapon. S. v. Craton, 28 N. C., 165 at page 179. But where it may or 
may not be hkely to produce such results, according to the manner of 
its use, or the part of the body at which the blow is aimed, its alleged 
deadly character is one of fact to be determined by the jury. 8S. v. West, 
51 N. C., 505. “Where the deadly character of the weapon is to be 
determined by the relative size and condition of the parties and the 
manner in which it is used,” the question is for the jury. 8. v. Archbell, 
139 N. C., 587, 51 S. E., 801; 8. v. Norwood, 115 N. C., 789, 20 S. E., 
712; S.v. Huntley, 91 N. C., 621. “If its character as being deadly or 
not depended upon the facts and circumstances it became a question for 
the jury with proper instructions from the court,” S. v. Beal, 170 N.C., 
764, 87 S. E., 416. See, also, 8S. v. Hefner, 199 N. C., 778; S. v 
Phallips, 104 N. C., 786, 10 8. E., 463; S. vo. Porter, 101 N. C., 713, 
78. E., 902; S. v. Collins, 30 N. C., 407. 

There are other exceptions appearing on the record worthy of con- 
sideration, but as they are not hkely to arise on another hearing, we 
shall not consider them now. 

New trial. 


CiarKson, J., dissenting: The evidence against the defendant was 
to the effect that the defendant, with Vance Mangum and Swannie 
Council, was brought to trial upon an indictment in the ordinary form 
for the homicide of Willie Bellamy. The Solicitor asked only for a 
verdict of manslaughter against these defendants. Upon this charge the 
jury acquitted Vance Mangum and Swannie Council and convicted 
Gordon Watkins of an assault with a deadly weapon. 

C. S., 4639, is as follows: “On the trial of any person for rape, or any 
felony whatsoever, when the crime charged includes an assault against 
the person, it is lawful for the jury to acquit of the felony and to find 
a verdict of guilty of assault against the person indicted, if the evidence 
warrants such finding; and when such verdict is found the court shall 
have power to imprison the person so found guilty of an assault, for 
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any term now allowed by law in cases of conviction when the indictment 
was originally for the assault of a like character.” S. v. Hunt, 128 N.C., 
at p. 586; S. v. Williams, 185 N. C., at p. 688. The defendant was 
convicted of “an assault with deadly weapon.” This has been permis- 
sible since act of 1885, chap. 68, which is C. S., 4639, supra, uf the 
evidence shall warrant such finding—which is not questioned in this 
case. 

The defendants all had charge of the convicts, sentenced to work upon 
the public roads of Wake County, either as guards or otherwise. The 
State’s evidence tended to show that the defendant, Willie Bellamy, was 
sentenced to work upon the public roads and was assigned to work at 
Camp No. 5. He was carried to this camp the afternoon of Mon- 
day, 21 July, and was put to work the following morning. The weather 
was hot and Bellamy, though a stout-appearing man, was evidently 
unaccustomed to hard labor in the hot sun. In consequence of his failure 
to work properly on the outside, he was given only bread and water 
for his supper that night and the same thing for breakfast Wednesday 
morning. On Wednesday he was brought back to the camp from working 
on the roads about noon and the county physician, Dr. R. W. Wilkerson, 
was called to see him. The doctor prescribed certain medicine and ad- 
vised that he be kept in the next day. Friday morning he was carried 
out to the roads to work and when brought in that night, ate the usual 
rations. Watkins, the defendant, inquired about this and said that 
Bellamy did not work much and then put him in the sweat-box. The 
next morning, Saturday, he was given only bread and water and carried 
out to work, notwithstanding Dr. Wilkerson had told them to be easy 
with him the next few days, according to the defendant’s own admission. 
The defendant, on cross-examination, testified: “Although the doctor 
had told me he was mighty hot and very tender I put him in the sweat- 
box with shackles on and the chain locked down to the staple on the floor. 
Blankets were in there, but I did not see if he could reach them for that 
was the steward’s job. I have never made the statement that his hands 
were not locked behind him on Friday night. On Saturday morning 1 
took him from the dark cell and gave him his hands. He went out 
Saturday morning and worked about two hours and about ten o’clock 
I went down to where he was and found him lying in the shade. I 
knew he was the man who Dr. Wilkerson had told me to go easy with 
for three or four days, and I confined him in the sweat-box in the middle 
of the day with another man. After Bellamy had been in the sweat-box 
for some time Mr. Thompson told me that he appeared to be sick. 
I found him lying with his face down. I sent for some water and poured 
on hum and unchained him. I turned him over and when I put the water 
on him he said ‘It feels good.’ I thought he was playing with me; I 
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handcuffed him to find out to give him a chance to get up, he got up 
and turned around. I found that something was wrong with him and m 
such condition that I sent for the doctor. He was later brought out of the 
sweat-box by Mr. Thompson and put in the shade. Mr. Thompson came 
to my quarters and asked if he could take him out. I came out im 
the yard and saw them bringing him out.” He was kept this way in the 
sweat-box all night. 

While at work Saturday morning he was taken sick and brought in at 
noon. Notwithstanding his sickness, he was given only bread and water 
and confined in the sweat-box. The sweat-box was located im an open 
field about 40 or 50 yards from. any trees. It was built out of oak 
timber about 14% inches thick, 34% feet wide, 6 feet high and 7 feet 
long. There was an opening around the top that had a wire screen on it 
and there was a big crack in the right-hand corner, at the entrance 
to the door. The roof was of boards and tar paper. It did not have any 
tin roof at that time. After he had been thus put in the sweat-box, in 
the middle of an exceedingly hot day, he grew so mueh worse that the 
doctor was sent for and he was carried to St. Agnes Hospital in Raleigh, 
where he died that night. When he was carried to the hospital, his 
temperature was 110 and he was unconscious. The only bruise that was 
found upon him at that time, was a scratched place across his nose, 
114 inches long and 34 of an winch wide. It appears that this wound 
was caused. by the defendant, Watkins, striking him at noon, Saturday, 
with a pair of handcuffs. 

Ed. Perry, testified, in part: “I was a prisoner at Camp No. 5 during 
week of July 21st to 26th. On Saturday when we got to the camp and 
got to the wash basin he (Bellamy) tried to drink some water from 
the wash basin. Capt. Gordon (Watkins) knocked it out of his hand 
and asked him what he was trying te do. He hit him on the nose with a 
pair of handcuffs. Capt. Vance went up behind him and knocked him on 
the ground and they carried him to the dark cell and I did not see him: no 
more,” 

This appeal is narrowed down to one question—under the facts and 
circumstances of this ease did the “handeuffs” constitute a deadly 
weapon? The court below, after reciting the contentions of the State in 
accordance with the evidence as above set. forth, charged the law of 
criminal negligence, manslaughter and the following: “An assault is an 
attempt to do a corporate hurt to another; it is unlawful physical force 
applied. to another and. an assault, as defined to you, when made with 
an Instrument such as a pair of handcuffs, would constitute in law an 
assault with a deadly weapon. An attempt. to do a corporate hurt. to 
another without the use of anything other than the human person is in. 
law a simple assault.” 
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In S. v. Collins, 30 N. C., at p. 412, 413, the court below left it to 
the jury to say “Whether a knife two inches and a half long was a 
deadly weapon.” On appeal this Court held this was so as a matter 
of law. 

In 8. v. Huntley, 91 N. C., at p. 620, is the following: “Then what 
is a deadly weapon? It must be an instrument used, or that may be 
used, for the purpose of offense or defense capable of producing death. 
Some weapons are per se deadly; others, owing to the manner in which 
they are used, become deadly. A gun, a pistol, or dirk-knife, is of itself 
deadly; a small pocket knife, a walking cane, a switch of the size of a 
woman’s finger, if strong and tough, may be made a deadly weapon if 
the aggressor shall use such instrument with great or furious violence, 
and especially, 7f the party assailed should have comparatively less 
power than the assaclant, or be helpless and feeble.” (Itales mine.) 

In S. v. Archbell, 1389 N. C., at p. 589, it is said: “An instrument 
which might be harmless upon a strong man, may become deadly when 
used upon a frail and delicate woman.” S. v. Beall, 170 N. C., at p. 
766; S. v. Hefner, 199 N. C., 778. 

In S. v. Smith, 187 N. C., at p. 470, Stacy, J., writing for a unan- 
imous Court, said: “Any instrument which ts likely to produce death or 
great bodily harm, under the circumstances of its use, ws properly de- 
nominated a deadly weapon. S. v. Craton, 28 N. C., p. 179. The deadly 
character of the weapon depends sometimes more upon the manner of its 
use, and the condition of the person assaulted, than upon the intrinsic 
character of the weapon itself. S. v. Archbell, 139 N. C., 587; 8S. v. 
Sinclacr, 120 N. C., 608; S. v. Norwood, 115 N. C., 789.” (Italics 
mine. ) 

Webster’s New International Dictionary defines “handeuff” as fol- 
lows: “A metal ringlike fastening which can be locked around the wrist, 
usually connected by a chain or bar with one on the other wrist.” The 
Century Dictionary gives a picture of the metal handeuff with the key 
and defines it as follows: “A shackle or fastening for the hand consisting 
of a divided metal ring placed about and locked upon the wrist; a 
manacle. Handcuffs are used in pairs, one for each wrist, the two being 
connected by a short chain or jointed bar.” 

In the present case, the defendant’s own testimony was to the effect 
that the doctor told defendant “to go easy with him for three or four 
days.” “Although the doctor had told me he was mighty hot and very 
tender I put him in the ‘sweat-box’ with shackles on and the chain 
locked down to the staple on the floor.” He was left in this sweat-box 
all Friday night. On Saturday, 26 July, he was taken from the “dark 
cell.” He had been in camp since Monday evening, 21 July, working in 
extremely hot weather. About the middle of Saturday, the same day 
he was “confined” in the sweat-box with another man, defendant found 
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him lying with his face down. Defendant “unchained” him and poured 
some water on him. The prisoner Bellamy said: “It feels good.” That 
night the prisoner died about 11:30 o’clock, a half hour after reaching 
the hospital they “took his temperature and it went to the top of the 
thermometer at 110 . . . he was unconscious.” 

Ed. Perry testified that when Bellamy, the prisoner, got to the wash 
basin that Saturday morning he tried to drink some water from the 
wash basin, no doubt caused by the overpowering thirst caused from his 
fever. Defendant hit him on the nose with a pair of handcuffs. The 
bruise found upon him was a scratched place across his nose 1! inches 
long and %4 of an inch wide. It is a matter of common knowledge that 
handeuffs are of metal, it is so defined in the dictionaries. Everybody 
who has had any experience in the courts or elsewhere knows what 1t 1s 
without it being produced on trial. In fact the defendant did not re- 
quest the court below to charge that under the facts and circumstances 
of this case it was not a deadly weapon. From its use on a prisoner 
‘ weakened by fever, shackled and manacled all night before and the other 
evidence of his depleted condition the judge in the court below thought 
from the circumstances of its use that it was a deadly weapon, and as 
was said by Stacy, J., in the Smith case, supra, any instrument which is 
likely to produce death or great bodily harm under the circumstances 
of its use is properly denominated a deadly weapon. 

The position of the main opinion in my judgment is technica] in the 
extreme. The record of defendant’s conduct and his own testimony shows 
reckless, inhuman, conduct to the prisoner—weakened by being manacled 
and shackled, and placed in the sweat-box and worked in the hot summer 
sun, and then struck by defendant with the handcuffs when seeking to 
quench his feverish thirst by even trying to drink out of a wash basin. 
In less than twelve hours after this assault the prisoner was dead, with 
a fever at 110. I think defendant has been rightly convicted by a jury 
of his own county. 

Mr. Elihu Root, a great lawyer and statesman, said: “Every lawyer 
knows that the continued reversal of judgments, the sending of parties 
to a litigation to and fro between the trial courts and the appellate 
courts, has become a disgrace to the administration of justice in the 
United States. Everybody knows that the vast network of highly 
technical rules of evidence and procedure which prevails in this country 
serves to tangle justice in the name of form. It is a disgrace to our 
profession. It is a disgrace to our law and a discredit to our institu- 
tions.” This statement is perhaps too radical, but it should be a 
warning. 

The language in the dissenting opinion of Stacy, C. J., in S&S. v. 
Strickland, ante, 630, is most applicable in the present case: “Even in 
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criminal prosecutions, where, for obvious reasons, matters of procedure 
are required to be observed with greater particularity than in civil ac- 
tions, bills and warrants are no longer subject to quashal ‘by reason of 
any informality or refinement,’ C. 8., 4625. Many cases have been up- 
held in the face of far more grievous defects than the one here alleged. 
S. v. Beal, 199 N. C., 278; Jennette v. Hovey, 182 N. C., 30, 108 8. E., 
301. . . . The case turns on a Lalliputian point made Brobding- 
nagean., Thatis all there is init. Why debate it further? Cui Bono?” 


Stacy, C. J., coneurs guere de dubus: While not pressed on the 
argument, or debated on brief, it may be doubted whether a more funda- 
mental question than all the rest, does not arise on the face of the record 
proper. It is this: Is a verdict of assault with a deadly weapon sup- 
ported by a statutory indictment for murder which fails to allege that 
the homicide was committed by means of assault and battery or assault 
with a deadly weapon? This may be doubted. In re McLeod, 23 Idaho, 
257; 43 LR. A. (N.S.), 818; Watson v. State, 116 Ga., 607, 43S. E., 
32, 21 L. R. A. (N.8.), 1, and note; 31 C. J., 866; 14 B.C. L., 210. 

It 1s not essential to a valid indictment for murder that the means 
used be set out in the bill. The abbreviated statutory form is permissible 
and sufficient. S. v. Gilchrist, 113 N. C., 6738, 18 S. E., 319; S. «. 
Covington, 117 N. C., 884, 23 S. E., 387; S. v. Matthews, 142 N. C., 
621, 55 S. E., 342. But it is a rule of universal observance in the 
administration of the criminal law that a defendant cannot be charged 
with one offense and convicted of another not included therein. People 
v. Adams, 52 Mich., 24; S. v. Harbert, 185 N. C., 760, 118 S. E., 6. 
If this were not so, pleas of former jeopardy, former conviction and 
former acquittal would vanish from the books. 8 R. C. L., 110. 

True, it is provided by C. 8., 4639 that “on the trial of any person 
for rape, or any felony whatsoever, when the crime charged includes an 
assault against the person, it is lawful for the jury to acquit of the 
felony and to find a verdict of guilty of assault against the person in- 
dicted, if the evidence warrants such finding.” And it has been said in 
a number of cases, notably S. v. Williams, 185 N. C., 685, 116 8. E., 
736, S. v. Smith, 157 N. C., 578, 72 8. E., 853, S. v. Fritz, 183 N. C., 
725, 45 S. E., 957, and 8. ». Hunt, 128 N. C., 584, 38 S. E., 473, that 
on an indictment for murder, the defendant may be convicted of any one 
of the three degrees of an unlawful homicide, to wit, murder in the first 
degree, murder in the second degree, or manslaughter, and even of an 
assault with a deadly weapon, or of a simple assault, “if the evidence 
shall warrant such finding,” when he is not acquitted altogether. “It is 
as 1f all these counts were separately set out in the bill (for it includes 
all of them), S. v. Gilchrest, 113 N. C., 673.” S.v. Hunt, supra. But in 
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all of these cases, and others of like import, the observation is carefully 
made that, to warrant one of the lesser verdicts, assault with a deadly 
weapon or simple assault, the crime charged must include an assault 
against the person as an ingredient. S, v. Fritz, supra; S. v. Lee, 192 
N. C., 225, 184 8. E., 458, 

Again, it is provided by C. S., 4640 that “upon the trial of any 
indictment the prisoner may be convicted of the crime charged therein 
or of a less degree of the same crime, or of an attempt to commit the 
crime so charged, or of an attempt to commit a less degree of the same 
crime.” But the lesser offense for which a conviction may be had on 
an indictment for a higher one, must either be included in the general 
charge of the greater, or the indictment must contain sufficient allega- 
tions to constitute a charge of the lesser. Watson v. State, supra. In- 
deed, a conviction may not be had for an assault on an indictment for 
murder when it appears that not the assault charged but another caused 
the death. This would be a fatal variance between the allegation and 
the proof. S. v. Harbert, supra. 

In a case like the present, where it is sought to fall back upon the 
lesser offense, assault and battery or assault with a deadly weapon, in 
case the greater, murder or manslaughter, is not made out, it is not 
unreasonable to require that the indictment for murder be so drawn as 
necessarily to include an assault and battery, or assault with a deadly 
weapon, or that it contain a separate count to this effect. Scott v. State, 
60 Miss., 268. The decisions which hold that it would be violative of a 
defendant’s constitutional right to charge him with the commission of 
one crime and convict him of another and different one, are not at 
variance with this requirement, but are accordant therewith. S. v. 
Wilkerson, 164 N. C., 482, 79 S. E., 888. 

The Constitution provides that in all criminal prosecutions every 
man has the right to be informed of the accusation against him, and 
that no person shall be put to answer any criminal charge, 
but by indictment, presentment, or impeachment. Art. I, secs. 11 and 
12. A defendant is entitled to be informed of the accusation against 
him, and to be tried accordingly. 8. v. Ray, 92 N. C., 810; 8. v. Snipes, 
185 N. C., 748, 117 8. E., 500; 8S. v. Whedbee, 152 N. C., 770, 67 S. E., 
60. ‘These principles,” said Nash, C. J., in S. v. Moss, 47 N. C., 67, 
“are dear to every freeman; they are his shield and buckler against 
wrong and oppression, and he at the foundation of civil liberty; they 
are declared to be rights of the citizens of North Carolina, and ought 
to be vigilantly guarded.” 

On an indictment which charges only that the defendant did felo- 
niously kill and slay the deceased, a conviction of assault with a deadly 
weapon cannot be sustained, unless an assault with a deadly weapon is 
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perforce covered by the charge. S. v. Vineyard, 85 W. Va., 293, 101 
S. E., 440. And if it be conceded that a charge of murder ex vi termini 
includes, as an ingredient, an assault against the person, would not a 
conviction of assault, on such indictment, necessarily be limited to the 
assault which contributed to the homicide? If not, may the defendant, 
under a charge of murder, be convicted of an assault against the person, 
of any character, committed within the period of the statute of lmi- 
tations ? 

The point may be illustrated by the instant case. Conceding that 
the placing of Wille Bellamy in the dark cell was an assault against 
him, under the circumstances disclosed by the record, which contributed 
to his death, would not this be the assault covered by the bill, and not 
some other assault which neither caused nor contributed to his death? 

Take another illustration: Two men engage in an affray in which 
each assaults the other with a deadly weapon, but neither is seriously 
injured. Months afterwards they meet again, one shoots the other and 
kills him. On an indictment for the murder, would it be permissible to 
convict the defendant of an assault committed in the affray? 

Involuntary manslaughter may be committed without the deceased 
being assaulted, as for example, where a homicide occurs as a result of 
some negligent or culpable omission of duty. S. v. Rountree, 181 N. C., 
535, 106 S. E., 669; S. v. McIver, 175 N. C., 761, 94 8. E., 682. Per- 
haps the most that can be said of the present indictment 1s, that it 
charges an offense of which assault with a deadly weapon may or may 
not be an ingredient. 8S. v. Thomas, 65 N. J. L., 598. It does not set 
out murder or manslaughter by assault, and it cannot be held to cover 
assault and battery, or assault with a deadly weapon, as an independent 
averment. People v. Adams, supra. 

Of course, where the means used to commit the homicide is set out 
in the bill and this includes an assault with a deadly weapon, it 1s not 
likely that the question here debated would ever arise. 

Nothing said in this opinion is in any way binding on the court. The 
question is not decided. 


Justices Apams, Crarxson, Connor, and Brogpen, while not inclined 
to debate an academic question, deem it not improper to say that upon 
the evidence appearing in the record the following instruction, which 
was given the jury in this case, is in their opinion free from error: 
“You may bring in either one of four verdicts as to the defendant Wat- 
kins, as you may find the facts to be from the evidence, under the law 
as given you by the court: First, manslaughter, assault with a deadly 
weapon, simple assault, or not guilty.” 
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CLAUDE NANCE v. MERCHANTS FERTILIZER AND PHOSPHATE CoO. 


(Filed 29 April, 1981.) 


1. Trial D a—On motion of nonsuit all evidence is to be considered in 


light most favorable to plaintiff. 


On a motion as of nonsuit the evidence which makes for the plain- 
tiffs claim and which tends to support his cause of action, whether 
offered by the plaintiff or elicited from the defendant’s witnesses, will be 
considered in the light most favorable to the plaintiff, and he is entitled 
to the benefit of every reasonable intendment thereof and every reason- 
able inference therefrom. C. S., 567. 


2. Waters and Water Courses C c—Evidence held sufficient to be sub- 


mitted to jury on issue of actionable negligence in polluting creek. 


In an action against a fertilizer company to recover damages for the 
killing of plaintiff’s hogs, evidence that defendant dumped chemical 
refuse from its plant on a slope draining into the waters of a creek 
which overflowed the plaintiff's pasture, with further testimony of 
experts that the ingredients of the dump were poisonous, and that mud 
from the plaintiff’s pasture contained the same chemicals, and that the 
death of plaintiff's hogs was due to such poison, is held: sufficient to be 
submitted to the jury on the issue of defendant’s actionable negligence. 


3. Appeal and Error J c—Where evidence supports finding that witness 


is expert the finding is conclusive on appeal. 

The findings of fact by the lower court in qualifying or allowing a 
witness to testify as an expert is conclusive on appeal when supported 
by evidence. 


4, Taxation I a—Failure to list personal property for taxation will not 


or 


bar action against one negligently destroying it. 

The failure of the owner of personal property to list it for taxation 
does not deprive him of his right of action to recover damages from one 
who has negligently destroyed it. Michie Supplement to N. C. Code, sec. 
2971 (185). 


- Negligence A f—Where injury would not have resulted except for 


defendant’s negligence, plea of ‘‘act of God’ will not bar recovery. 

The defense of an “act of God” is not available in an action to recover 
damages for the negligent destruction of personal property when the de- 
fendant’s act unites therewith as an efficient proximate cause in pro- 
ducing the result. 


6. Trial B e—Failure to charge jury not to consider evidence stricken out 


held not reversible error under facts of this case. 

Where the motion to strike out the answer of a witness to a question 
is allowed, reversible error will not be held on exception to the failure 
of the trial court to charge the jury not to consider it, there being no 
special request therefor, and the failure to give such instruction not 
being prejudicial. 
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7. Trial B c—Exception to admission of evidence will not be sustained 
where same evidence has been admitted without objection. 
The admission of incompetent evidence will not be held for reversible 
error if it has theretofore been admitted without objection. 


APPEAL by defendant from Harwood, Special Judge, and a jury, at 
September Term, 1930, of Mrckiensrcre. No error. 

This is an action for actionable negligence brought by plaintiff, a 
negro, against the defendant to recover damages. The allegations of the 
complaint are to the effect: That plaintiff was the owner of 36 fine 
Hampshire and Poland China Tamworth hogs. That he had these hogs 
in a pasture on the west bank of Stewart’s Creek, near the city of 
Charlotte, N. C. That the defendant owns and operates a fertilizer 
plant near said creek, about 34 of a mile above plaintiff’s pasture. That 
the natural slope and drain from defendant’s plant was into said creek. 
That defendant carelessly and negligently caused and allowed the chem- 
ical and mineral refuse from the plant to be dumped, piled and accumn- 
late on the border and brink and down the sloping banks of and in the 
immediate drains to the creek, and in allowing fluids to drain from its 
plant into the running stream; and that the defendant company, in this 
manner and by its wilful, negligent, wanton and reckless acts and 
omissions in causing, allowing and permitting the alleged condition, 
negligently, recklessly and unlawfully poisoned and polluted the creek 
which overflowed in the plaintiff’s pasture and caused the said damages 
to the plaintiff. That in February, 1928, heavy or protracted rains pre- 
valled, which caused the creek to overflow and deposit and leave water 
in the holes and low places in the plaintiff’s hog pasture in which some 
of the plaintifi’s hogs wallowed and drank water and thereafter became 
sick and died; that during the month of November, 1928, a like condition 
prevailed as that in February, 1928, followed by the dying of other 
hogs of the plaintiff, bringing the total number of hogs which became 
sick and died after drinking the water deposited and left in plaintiff’s 
pasture, to 36. That the plaintiff 1s informed and believes, and so al- 
leges, that the waste and refuse matter and liquid dumped and allowed 
by the defendant company to accumulate at and below its plant and to 
drain from its plant, contains foreign and poisonous substances which is 
destructive to animal life and that the natural drains and seepage from 
the land above, the liquid wastes from the defendant’s acid plant to- 
gether with the rains in or about February and November, 1928, washed 
and carried down the said stream from the defendant’s plant into the 
plaintiff’s pasture, certain acids and poisons, and that said acid and 
poisons killed the plaintiff’s 36 hogs which were worth about $1,200. 
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The material allegations of the complaint were denied by the de- 
fendant. 

The issues submitted to the jury and their answers thereto were 
as follows: 

“1, Were the hogs of the plaintiff killed by the negligence of the de- 
fendant as alleged in the complaint? Answer: Yes. 

2. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $1,000.” 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court, these and the necessary facts will 
be considered in the opinion. 


Uhiman 8. Alexander and 8S. E. W. Kenny for plaintcff. 
Fred W. Bynum and C. H. Gover for defendant. 


Crarxson, J. The defendant at the close of plaintiff’s evidence and at 
the close of all the evidence, made motions in the court below for judg- 
ment as In case of nonsuit. ©. S., 567. The court below overruled these 
motions and in this we see no error. It is the well settled rule of prac- 
tice and the accepted position in this jurisdiction that, on a motion to 
nonsuit, the evidence which makes for the plaintiff’s claim and which 
tends to support his cause of action, whether offered by the plaintiff or 
elicited from the defendant’s witnesses, will be taken and considered in 
its most favorable light for the plaintiff, and he is entitled to the benefit 
of every reasonable intendment upon the evidence, and every reasonable 
inference to be drawn therefrom. 

The evidence of plaintiff on the trial below fully sustained the allega- 
tions of the complaint. The evidence was to the effect: (1) That 36 
of plaintifif’s hogs became sick and died in his pasture about 50 feet 
from Stewart’s Creek, the first group of 20 in February, 1928, and the 
second group of 16 in October of the same year. That on both occasions 
water from the creek overflowed and got in the holes in the pasture, and 
soon thereafter the hogs drank the water and got thirsty and down, 
would not eat and became sick and died. Prior to drinking the water 
they were in good health and had no disease, the younger hogs died 
first. Some of the hogs were cut open “their entrails were eaten just like 
leaves eaten by worms.” “The entrails looked like they were scalded and 
full of holes.” They did not have cholera. “The hogs that did not drink 
that water did not die.” (2) In searching for the cause, it was dis- 
covered that in Stewart’s Creek, below defendant’s plant, there was no 
animal life in the stream, above defendant’s plant in the stream were 
fish and tadpoles. Before defendant’s plant was located there “some 
pretty big perch were caught in the creek, but there are none now, there 
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is no animal life in the creek below the plant now, there are some small 
fish in the creek above the plant.” At defendant’s plant, on the water 
shed of the creek, the ground sloped to the creek and there was a slag 
pile about 150 feet from the creek. The ground slopes gradually from 
the slag pile to the creek. “Water drains from slag pile through a ditch 
to the creek.” Stewart’s Creek is about 7 feet wide in dry weather, 12 
inches deep and about 300 feet from defendant’s plant. Some of the 
slag and chemicals put there by defendant from the pile were obtained 
and some water out of Stewart’s Creek opposite the pasture, and also 
some mud out of the water holes in the hog pasture. The stuff emptied 
on the slag pile was yellow sulphur and nitre mixed together, it came 
from the acid chamber of defendant’s plant. (3) Some of the slag and 
chemical from defendant’s pile, ete., taken were analyzed by Dr. H. P. 
Arbuckle and his associate Dr. O. J. Theis, Jr., Dr. Arbuckle being 
Professor of Chemistry at Davidson College and Dr. Theis associate. 
Both found by the court or admitted to be expert chemists. Liles v. 
Pickett Mills, 197 N. C., 722. Where there is any evidence to sustain 
such finding, it is conclusive on appeal. S. v. Combs, ante, 671. Dr. 
Arbuckle’s testimony corroborated by Dr. Theis was to the effect that 
“The principal contents is sodium acid sulphate, which is a substance 
left in the manufacture of sulphuric acid by treating sodium nitrate 
with sulphuric acid; if you use sufficient sodium nitrate to equalize the 
acid it will make sedium sulphate. This material in the box is about 
40% sulphuric acid. Sulphuric acid is one of our most corrosive acids 
and attacks tissue, atid’ wood; in its diluted form it will rank as a 
poisonous substance and would seriously affect tissues if constantly sub- 
jected to 1ts action. Sulphuric acid taken internally in large quantities 
would be poisonous, bring about serious results, even diluted will 
seriously affect the tissues of the body, characterized by producing ex- 
treme thirst and I suppose there would be perforation of the intestines 
and other organs of the body. (Defendant moved to strike the answer 
out. It was allowed but jury were not cautioned to disregard this evi- 
dence and defendant excepted.) I have had considerable experience with 
livestock; have never given any sulphuric acid to hogs and stock and 
could not give an opinion. Do know it would be injurious to tissues, 
mucous linings. Q. Would it cause death if taken in sufficient quan- 
tities? A. In my opinion it would, sulphurie acid 1s ranked as one of our 
poisons. I analyzed the contents of the two cans shown me; when opened 
they showed considerable pressure of gas and they had holes which 
indicated action of acid upon the iron in the cans; the water in one of 
the cans shows large quantities of sodium acid sulphate and is the same 
as the mud in the cigar box.” 
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There was ample evidence to be submitted to the jury and the court 
below was correct in overruling defendant’s motions for judgment as in 
case of nonsuit. The evidence was circumstantial, the probative force 
was for them—not for us. 

In Rhyne v. Mfg. Co., 182 N. C., 489, the evidence was to the effect: 
Where a cotton mill and settlement had diverted the natural flow of 
water on its lands containing sewage and filth from its mill upon the 
lands of the adjoining lower proprietor so as to pollute his springs and 
cause him to cease to use it for his cattle and his land for pasture, a 
permanent injunction will lie. At p. 493, the Court said: “The defend- 
ant must attain its ends, advance its interests, or serve its convenience, 
by some method, whether in improving its sewerage system or otherwise, 
which shall be in accordance with the age-old maxim that a man must 
use his own property in such a way as not to injure the rights of others— 
‘Sic utere tuo, ut alienum non laedas.” Rouse v. Kinston, 188 N. C., 
1; Finger v. Spinneng Co., 190 N. C., 74; Cook v. Mebane, 191 N.C., 1; 
Moses v. Morganton, 192 N. C., 102; 8S. ¢., 195 N. C., 92. 

In Masten v. Texas Co., 194 N. C., p. 540, the evidence was to the 
effect that a tank to supply large quantities of gasoline had been put into 
the ground by the defendant on property adjacent to that of plaintiff, 
and its use thus caused the seepage of gasoline into the ground in such 
quantities as to destroy the use of plaintiff’s well of water used at his 
dwelling for drinking purposes, by entering into the underground water 
channels which gave him his water supply. The evidence was held in 
that case sufficient to take the issue to the jury upon defendant’s motion 
as of nonsuit. At p. 542, the Court said: “One may no more pollute a 
subterranean stream than a surface stream. A person has no right to 
befoul, corrupt or poison underground water so that when it reaches his 
neighbor’s land it will be unfit for use by either man or beast. The same 
principle applies to noxious odors. This is good morals as well as good 
law.” Farnham Water & Water Rights, Vol. 2, sec. 446. 

The defendant contends that the following questions are involved in 
this appeal: 

(1) Can a party invoke the aid of the courts of this State for the 
recovery of damages to property when his conduct in connection there- 
with is made criminal by our statutes? The question goes too far from 
the evidence, but, under the facts and circumstances of this case, we 
think so. See Vinegar Co. v. Hawn, 149 N. C., p. 357. 

1929 Supplement to the N. C. Code of 1927 (Michie), sec. 2971(185) 
is as follows: “If any person, firm or corporation whose duty it is to 
list any personal property whatsoever for taxation, shall fail, refuse or 
neglect to list same, shall remove or conceal same, or cause same to be 
removed or concealed, or shall aid or abet in removing or concealing 
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property that should be listed, such person, firm or corporation shall 
be guilty of a misdemeanor.” 

In 8. v. Snuggs, 85 N. C., at p. 548, is the following: “The statute 
not only creates the offense but fixes the penalty that attaches to it, 
and prescribes the method of enforcing it, and the rule of law is that 
wherever a statute does this, no other remedy exists than the one ex- 
pressly given, and no other method of enforcement can be pursued than 
the one prescribed. The mention of a particular mode of proceeding 
excludes that by indictment, and no other penalty than the one de- 
nounced can be inflicted. I Russel on Crimes, 49; 8S. v. Lofton, 2 Dev. & 
Bat., 31.” S. v. R. #., 168 N. C., 108; 8S. v. Berry, 169 N. C., 371; 
Walker v. Odom, 185 N. C., at p. 558. 

In Wooten v. Bell, 196 N. C., at p. 657, in regard to the statute evad- 
ing the payment of taxes on bonds, notes, etc., we quote: “In Corey v. 
Hooker, 171 N. C., at p. 232, it is said: ‘In any event, defendants would 
have the right to pay the taxes into court, as they have offered to do if 
hable therefor.’ ” 

The evidence was to the effect that plaintiff did not return his hogs 
for taxation. There is no reason why this should bar him from recover- 
ing in a eivil action for actionable negligence. 

(2) Can a party recover damages for injuries to his property when 
the proximate cause of his damages is an “Act of God?’ We do not 
think this question is borne out by the facts on the record. 

The evidence is to the effect: “Water overflowed from the creek and 
got in the holes and my hogs would drink that water. . . . We had 
a big rain in February and August, 1928. . . . I did not observe 
any water in the holes till high water came. . . . (A witness testi- 
fied) I remember a big rain and the creek overflowed in February, 
1928; don’t recall ever seeing it overflow like this before but have seen 
it do that once since; I don’t lve on this creek.” 

In the case of Lawrence v. Yadkin River Power Co., 190 N. C., at 
p- 670, the following instruction of the lower court was held to be a 
correct statement of law: “Where injuries result from an act of God, 
no one is responsible, whether there is any connection between an act 
of an individual or a corporation, and the act of God, but where there 
is a concurring responsibility between the act of an individual and an 
act of God, and where the concurring responsibility of the individual 
continues up to and 1s an efficient cause in producing damage, then it is 
said to be actionable negligence.” 

In 22 R. C. L., part sec. 17, at p. 131, we find: “When negligence of 
a responsible person concurs with a flood or storm or other so-called ‘act 
of God’ in producing an injury, the party guilty of such negligence will 
be held liable for the injurious consequences if the injury would not 
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have happened but for his failure to exercise care.” Luttrell v. Hardin, 
193 N. C., at p. 272. 

In Winchester v. Byers, 196 N. C., at p. 385, is the following: “If the 
evidence justified a charge on unforeseen or unprecedented rain fall, no 
prayer was requested by defendant.” 

(3) Should incompetent evidence be admitted and then later stricken 
out and the jury not cautioned to disregard it? 

This is in reference to Dr. Arbuckle’s testimony: “Sulphuric acid 
taken internally in large quantities would be poisonous, bring about 
serious results, even diluted will seriously affect the tissues of the body, 
characterized by producing extreme thirst and I suppose there would be 
perforation of the intestines and other organs of the body.” The defend- 
ant moved to strike the answer out. It was allowed, but complaint is 
made that the court below did not so instruct the jury. The defendant 
did not request a prayer to that effect. Gilland v. Stone Co., 189 N.C, 
at p. 785; Luttrell v. Hardin, supra, at p. 266. 

In McAllister v. McAllister, 34 N. C., 184, Ruffin, J., said: “It is 
undoubtedly proper and in the power of the court to correct a slip by 
withdrawing improper evidence from the consideration of the jury or by 
giving such explanations of an error as will prevent it from misleading 
a jury.” S. v. Stewart, 189 N. C., at p. 345. 

On the present record it is not necessary to pass on the competency of 
this evidence, 1t was given by an expert chemist, and in fact perhaps is a 
matter of common knowledge. 

(4) Should a chemist be permitted to give expert testimony in the 
realm of the surgeon? We think this question too broad to cover the 
evidence in this ease. If not, the exception and assignment of error has 
been waived. 

A hypothetical question was propounded to Dr. Arbuckle, an expert 
chemist, by plaintiff, and in this question every aspect of the case was 
set forth. This question was answered favorably to plaintiff without 
objection on the part of defendant. 

In Shelton v. R. B., 193 N. C., at p. 674, citing numerous authorities, 
the following observation is made: “It is thoroughly established in this 
State that if incompetent evidence is admitted over objection, but the 
same evidence has theretofore or thereafter been given in other parts 
of the examination without objection, the benefit of the exception is 
ordinarily lost.” 

The case was ably argued and the briefs helpful. On the whole 
record, we can find no prejudicial or reversible error. 

No error. 
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CAROLINA DISCOUNT CORPORATION vy. MARTIN B. M. BUTLER. 
(Filed 29 April, 1931.) 


1. Pleadings A c—Notice of motion to amend after time for filing answer 
has expired must be given defendant, 

Unless a verbal or written motion to amend a complaint after time for 
filing answer has expired be made at the trial term of the action, previous 
notice of ten days must be given the defendant unless the time is short- 
ened by the court, and an order allowing the amendment to be made, 
entered without such notice, is irregular. C. §., 546, 912. 

2. Judgments K c—TIrregularity in allowance of amendment without 
notice held waived by defendant’s failure to object thereto in apt 
time. 

Where the clerk of the court, after time for filing answer has expired, 
has allowed the plaintiff to amend his complaint to allege fraud so that 
an execution against the person of the defendant might be issued in the 
event of judgment in plaintiff’s favor, and the required notice of the 
motion to be allowed to amend has not been given the defendant, but 
the amended complaint has been served on the defendant, his failure to 
file answer or to object to the irregularity until four months after judg- 
ment when execution against his person had been issued, is a waiver of 
the irregularity in the proceedings, and his motion to set aside the judg- 
ment as a matter of law will be denied. 


Crviz action, before Daniels, J., at December Term, 1930, of New 
HANOVER. 

On 24 June, 1929, the plaintiff issued a summons against the defend- 
ant and said summons and the complaint attached thereto was duly 
served on 27 June, 1929. The complaint alleged that the defendant was 
indebted to the plaintiff in the sum of $687.07 with interest, and that 
said indebtedness grew out of an automobile transaction. Without notice 
to the defendant, the plaintiff applied to the deputy clerk of the Superior 
Court on 12 August, 1929, for permission to amend the complaint by 
Inserting therein an allegation of fraud on the part of defendant in 
contracting the indebtedness sued for in the complaint. This order was 
granted, but the order and amended complaint was lost in the clerk’s 
office and never served upon the defendant. Thereafter, on 16 June, 
1930, the plaintiff, without notice to the defendant, obtained an order 
from the assistant clerk stating that the former order and amended 
complaint be filed and served on the defendant, and that the cause be 
tried on the complaint, the substituted amended complaint and such 
pleadings as the defendant may file. This order and amended complaint 
was duly served on 20 June, 1930. 

The defendant made no appearance and filed no answer, and there- 
after at the October Term, 1930, the cause was submitted to the jury 
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upon issues of indebtedness and fraud, and both said issues were an- 
swered in favor of plaintiff. Judgment was entered upon the verdict, 
and on 6 November, 1930, execution was duly issued. 

Thereafter, the defendant made a motion to set aside the judgment at 
the December Term, 1930. After a hearing the following judgment was 
entered: 

“This cause coming on to be heard and being heard in Chambers 
before his Honor, F. A. Daniels, upon motion of the defendant to set 
aside the judgment heretofore entered against the person of the defend- 
ant at the October Term, 1930, of the Superior Court of New Hanover 
County the court finds the following to be the facts: 

This action was commenced in the Superior Court of New Hanover 
County by the filing of a duly verified complaint and the issuance of 
summons on 24 June, 1929. Said summons and complaint were duly 
served upon the defendant on 27 June, 1929, by leaving a copy of said 
summons and complaint with defendant. The complaint stated a cause 
of action for breach of contract against the defendant and asked for 
judgment in the sum of $687.07, with interest from 10 October, 1928. 

On 12 August, 1929, no answer or other pleading to the original com- 
plaint having been filed the plaintiff without notice, written or verbal, 
asked leave of the clerk to file an amended complaint reiterating the 
allegations of the first complaint and fully setting up therein fraud on 
the part of the defendant in contracting the indebtedness sued for in the 
first complaint. The amendment to the complaint was allowed and an 
order to that effect signed by M. J. Shuffler, assistant clerk of the 
Superior Court of New Hanover County. This amended complaint was 
lost or mislaid in the office of the clerk of the Superior Court and the 
record does not show that any notice of request to amend the complaint 
was ever served on the defendant and the court finds that no such 
notice was served. 

In the spring of 1930, plaintiff’s attorney, in looking over papers 
preparatory to calendaring the case for trial discovered that the order 
allowing filing of the amended complaint and the amended complaint 
were not in the papers. Thereupon, the plaintiff applied to the court 
without notice, written or verbal, for leave to substitute a duly verified 
copy of amended complaint and to have same served on the defendant. 
Pursuant to this request and without notice to defendant on 16 June, 
1930, an order signed by the assistant clerk of the Superior Court, 
finding as a fact that an order allowing the filing of an amended com- 
plaint and the filing of said amended complaint had been signed and 
allowed on 12 June, 1929, and that the duly signed and filed order and 
amended complaint had been lost or mislaid and could not be found, 
authorized the filing of a duly verified substitute amended complaint. 
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This verified complaint, reciting on its face that it was filed under leave 
of court duly had, was duly served on the defendant on 20 June, 1930, 
and specifically and fully charged the defendant with fraud in con- 
tracting the debt and asked for judgment against the person and a like 
execution In the event execution against the property was returned 
unsatisfied. 

The defendant filed no answer or other pleading to either the original 
complaint, the amended complaint or the substituted amended complaint 
and made no appearance at the trial of the case. The court finds that the 
allegations of the amended complaint were sufficient to put the defend- 
ant on notice that he was charged with fraud in contracting the indebted- 
ness. The court also finds that the defendant had ample time to plead 
to the amended complaint before the trial of the case. 

The cause was duly calendared for trial at the October Term, 1930, 
of the Superior Court of New Hanover County commencing 13 October, 
1930. The case came on for hearing before Daniels, judge, and a jury, 
on 20 October, 1930. Evidence was introduced by the plaintiff sufficient 
to go to the jury upon the question of breach of contract and fraud in 
contracting the indebtedness. Upon the close of the evidence and after 
charge of the court the case was submitted to the jury upon the two 
following issues: 

1. In what amount, if any, is the defendant indebted to the plaintiff ? 

2. Was the defendant guilty of fraud in contracting said indebtedness ? 

The jury took the case and returned a verdict answering the first 
issue $687.07, with interest from 10 October, 1928—and the second 
issue, Yes. 

Thereupon, judgment was tendered and signed in accordance with 
said verdict. No motion to set aside the verdict or appeal from the 
Judgment was taken by the defendant. After the adjournment of the 
court plaintiff issued execution against the property of the defendant 
and same was returned unsatisfied. Thereupon, plaintiff’s attorney on 
7 November, 1930, wrote defendant that the judgment in the case 
authorized execution against the person and that same would be issued 
unless the judgment was complied with. 

As a result of this letter the defendant, for the first and only time, 
appeared in court on 10 November, 1930, for the purpose of moving to 
set aside said judgment on the ground that the same was irregular be- 
cause no notice of application to file an amended complaint had been 
served on him and that he was taken by surprise and excusable neglect. 

Defendant filed affidavits setting up a meritorious defense, and the 
court finds that, for the purpose of this motion, the defendant has a 
meritorious defense. The court further finds that the amended pleading 
was not filed for the purpose of delay and that the defendant did not 
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lose the benefit of a term for which the cause might have been docketed. 
The court further finds that there was no excusable neglect and that 
the defendant was not taken by surprise. The court further finds that 
the deputy clerk of the Superior Court who signed the orders and allowed 
the filing of the amended complaint is beyond the jurisdiction of the 
court and by reason of the fact that his whereabouts are unknown 
cannot be reached by process of the court. 

Upon the foregoing facts it is ordered and adjudged, as a matter of 
law, that the judgment heretofore entered against the person of the 
defendant be vacated and set aside upon the ground that the same was 
irregular in that no notice of application to file an amended complaint 
was served on the defendant and that the service of the duly verified 
amended complaint on the defendant did not cure, nor did defendant’s 
failure to answer waive, this irregularity. 

By consent of counsel, this judgment is signed at December Term, 
1930, and the facts found by the court, as hereinabove set out, and this 
judgment shall constitute the case on appeal.” 

From the foregoing judgment setting aside the judgment of the 
Superior Court at the October Term, 1930, the plaintiff appealed. 


Cyrus D, Hogue for plaintrff. 
No counsel for defendant. 


Broepren, J. C.8., 545 provides for amendments to pleadings. In the 
case at bar no effort was madé to amend the pleadings before the time 
for answering expired. After the time for answering has expired it has 
been the uniform practice to apply to the court for permission to amend. 
This application may be oral or written, but notice of such motion is 
required unless made during a term of court at which the action stands 
for trial. When such motion is made at the trial term the parties are 
presumed to be present, and hence notice is unnecessary. 

C. S., 912, provides that the notice of a motion must be served ten 
days before the time appointed for the hearing unless the court or judge 
by order shall fix a shorter time. The trial judge finds as a fact that 
on 20 June, 1930, a verified complaint “reciting on its face that it 
was filed under leave of court duly had, was duly served on the defendant 
on 20 June, 1930, and specifically and fully charged the defendant with 
fraud in contracting the debt and asked for a Judgment against the 
person and a like execution in the event execution against the property 
was returned unsatisfied.” The court further found that the allegations 
in the amended complaint “were sufficient to put the defendant on notice 
that he was charged with fraud in contracting the indebtedness.” The 
court further found that the “amended pleading was not filed for the 
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purpose of delay, and that there was no excusable neglect, and that the 
defendant was not taken by surprise.” It was also found that the 
defendant had a meritorious defense. 

If it be conceded that the order of 12 August, 1929, permitting the 
plaintiff to amend the complaint and charge fraud, was irregularly made 
because no notice was given, still it is manifest that when the amended 
complaint was actually served on the defendant on 20 June, 1930, he 
was fully apprised of the nature of the suit. Notwithstanding, he made 
no appearance and filed no answer for a period of four months, and 
until execution was served upon him by the sheriff. Then for the first 
time he lodged a motion to set aside the judgment. 

Upon the facts found by the trial judge, it is obvious that the defend- 
ant waived the irregularity complained of. 

The controlling principle of law was thus stated in Ins. Co. v. Scott, 
136 N. C., 157: “Equitable relief will not be granted to a party against 
a judgment because of good ground (even) of defense of which he was 
ignorant till after judgment rendered, unless he shows that by the 
exercise of reasonable diligence he could not have discovered such de- 
fense in time for the trial, or that he was prevented from the exercise 
of such diligence by fraud or surprise on the part of the opposing party, 
or by accident or mistake unmixed with the negligence on his part.” 

So, in the case at bar, the defendant had a good defense, but he never 
attempted to assert it for more than four months after notice of the 
charge of fraud laid against him; nor does it appear that he employed 
an attorney or took any steps whatever to protect his rights. The Court 
is, therefore, of the opinion that the trial judge was without power to 
set aside the judgment as a matter of law. McIntosh North Carolina 
Practice & Procedure, 520-21; Jones v. Jones, 173 N. C. 279; Me-. 
Laughlin v. BR. R., 174 N. C., 182. 

Reversed. 


STATE v. JAKE VANDERBURG. 
(Filed 29 April, 1931.) 


1. Concealed Weapons A a—Possession of pistol on premises of another 
is not alone sufficient for conviction of violation of C. S., 4410. 

The possession of a pistol by one on the premises of another is not 
alone sufficient to convict of carrying a concealed weapon in violation 
of C. 8., 4410, although the statute makes such possession prima facie 
evidence of the concealment thereof. 
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2. Assault B b—In this case held: elements of offense denounced in C, S., 
4231, were not sufficiently explained to jury. 

In this prosecution for an assault in a secret manner with intent to 
kill in violation of C. 8., 4218: Held, the trial court failed to sufficiently 
explain to the jury the several elements of the offense, and defendant is 
entitled to a new trial, 


Apprat by defendant from judgment pronounced at the October Term, 
1930, of Gaston. New trial. 

There were two bills of indictment against the defendant, in the first 
of which he was charged with an assault in a secret manner with intent 
to kill, in violation of C. 8., 4213, and in the second with carrying a con- 
cealed weapon, in violation of C. S., 4410. The record proper shows 
that the jury returned a general verdict of guilty in both cases. The 
case on appeal states that the jury returned a verdict of guilty of carry- 
ing a concealed weapon, and assault with a deadly weapon. 

The judgment rendered upon conviction under the first indictment 
was imprisonment of the defendant in the county jail for a period of 
two years to be worked on thé public roads of the county, and in the 
second indictment, a like sentence for a period of one year. The record 
shows that the two judgments are not concurrent, the sentence in the 
second to begin at the expiration of the sentence in the first. 

From the judgment pronounced the defendant appealed to the Su- 
preme Court upon assigned error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
E.R. Warren and George W. Wilson for defendant. 


Per Curtam. There was evidence tending to show that the defendant, 
while off his own premises had a pistol concealed about his person in 
breach of the statute. He excepted to the following portion of the in- 
structions given the jury respecting the question of his guilt: “If the 
evidence is to be believed, a woman was in possession of the house, 
that she had it rented, and that he was not on his own premises, and 
he had no right to carry a pistol upon it; and if you find beyond a 
reasonable doubt that he had a pistol concealed on his person, or if you 
find beyond a reasonable doubt that he was in possession of a pistol on 
that occasion and find it beyond a reasonable doubt, then it would be 
your duty to convict.” 

Section 4410 provides that if any one not being on his own land shall 
have about his person a deadly weapon, such possession shall be prima 
facie evidence of the concealment thereof; but the bare possession of a 
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pistol by a person not on his own premises does not necessarily constitute 
a breach of the statute. This instruction entitled the defendant to a new 
trial on this indictment. 

With respect to the assault, the record discloses the following instruc- 
tion: “This woman testified that he came out there and told her to get 
out of there by a certain time and drew his pistol on her and told her 
that if she did not get out at that certain time he would feed her a 
couple of these, meaning cartridges from the pistol. The little girl says 
he drew the pistol. Mrs. Green illustrates how he drew it and the little 
girl did the same thing; that he drew it out of his pocket and presented 
it to her mother, and she illustrates how he did it. If you find this to 
be true, he would be guilty at least of carrying a concealed weapon, and 
if he made a threat to kill her, then he would be guilty of assault with 
intent to kill, assault with deadly weapon.” 

We do not think that the several elements of the offense denounced in 
C. §., 4213 were sufficiently explained to the jury in view of the general 
verdict appearing in the record proper. 

New trial. 





STATE y. TOM MARION. 
(Filed 6 May, 1981.) 


1. Criminal Law L b—Statutory requirements for affidavit for appeal 
in forma pauperis must be strictly complied with. 
In order that the Supreme Court may have jurisdiction of an appeal 
im forma pauperis in a criminal action it is required that the application 
for leave to appeal be supported by an affidavit of the appellant showing 
that be is wholly unable to give the security required by C. S., 4650; that 
he is advised by counsel that he has reasonable cause for appeal, and 
that the application is made in good faith, and where any of these three 
statutory requirements have not been complied with the appeal will be 
dismissed. C, 8., 4651. 


2. Same—In this case defect in affidavit was cured and Supreme Court 
acquired jurisdiction. 

Where it appears from the record on appeal in a criminal case that the 
affidavit of the appellant supporting his application to the trial judge for 
leave to appeal in forma pauperis failed to allege that the application was 
made in good faith, but it is made to appear that the defect has been 
cured by amendment, the Supreme Court acquires jurisdiction to hear 
and determine the appeal. 


3. Criminal Law I j—Upon motion as of nonsuit the evidence is to be 
considered in the light most favorable to the State. 


Upon motion as of nonsuit in a criminal action the evidence is to be 
considered in the light most favorable to the State, and if there is any 
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evidence tending to prove the fact of guilt or which reasonably conduces 
to its conclusion as a fairly logical and legitimate deduction, and not 
such as merely raises a suspicion or conjecture of guilt, it is for the 
jury to say whether they are convinced beyond a reasonable doubt of the 
fact of guilt. C. S., 4643. 

4. Homicide G a—Evidence of defendant’s guilt of murder held sufficient 
to be submitted to the jury. 

While evidence of motive and an opportunity alone may not be sufficient 
to convict the defendant on trial for a homicide, the question of his guilt 
should be submitted to the jury where motive and opportunity are shown 
and his own testimony and declarations are contradictory of the natural 
evidence appearing at the time and place of the crime, and reasonably 
bears out the inference that he was endeavoring to fix the crime on some 
one else, not identified, in order to exculpate himself, and that he was the 
only person present at the time of its commission. 


AprEaL by defendant from Sink, Special Judge, at November Term, 
1930, of Davipson. No error. 

This is a criminal action in which the defendant was tried on an 
indictment for the murder of his wife, Susie Marion. There was a 
verdict that defendant is guilty of murder in the second degree. 

From judgment that defendant be confined in the State’s prison for 
a term of not less than twenty nor more than thirty years, he appealed 
to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
L. B. Wilkams and Gaston A. Johnson for the defendant. 


Connor, J. The defendant in this action, having been convicted of 
a criminal offense in the Superior Court of Davidson County, appealed 
from the judgment of said court, without giving adequate security to 
abide by the sentence, judgment or decree of this Court, as required by 
statute, C. 8., 4650. He relied upon an order made by the trial judge 
allowing him to appeal without giving such security, C. S., 4652. This 
order was made on the application of the defendant to the trial judge. 
C. S., 4651. The affidavit appearing in the record in support of the 
application, is, however, fatally defective, for that it does not appear 
therein that the application was made in good faith. It has been uni- 
formly held by this Court, in an unbroken line of authoritative decis- 
ions, that when the defendant in a criminal action has been convicted 
in the Superior Court, and has appealed from the judgment of said 
court to this Court, without giving security as required by C. 8., 4650, 
strict compliance with all the requirements of C. S., 4651, is essential; 
otherwise, this Court acquires no jurisdiction of the appeal. The 
affidavit filed by the defendant in support of his application for an 
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order permitting him to appeal without giving security must show (1) 
that the defendant is wholly unable to give security for costs; (2) that 
he is advised by counsel that he has reasonable cause for the appeal; 
and (3) that the application is in good faith. These are the require- 
ments of the statute, and must be complied with. S. v. Moore, 93 N. C., 
500. In 8S. v. Martin, 172 N. C., 977, 90 S. E., 502, it is said: “It has 
been repeatedly held that an order permitting such appeal in a criminal 
case is fatally defective if the affidavit does not comply with the statute, 
because the requirement is jurisdictional and unless the affidavit is suffi- 
cient, the appeal must be dismissed as a matter of right and not of 
discretion. See S. v. Brumfield, 198 N. C., 618, 152 S. E., 926; 8. v. 
Martin, 172 N. C., 977, 90 S. E., 502; S. uv. Smath, 152 N. C., 842, 67 
S. E., 965; S. v. Atkinson, 141 N. C., 734, 53 S. E., 228; S. v. Bramble, 
121 N. C., 603, 28 S. E., 269. In S. » Duncan, 107 N. C., 818, 12 
S. E., 382, 1t is said that in such cases, where the affidavit is not suffi- 
cient, 1t is the right of the State to have the appeal dismissed. 

When the motion of the State in the instant case that the appeal be 
dismissed for that it does not appear in the affidavit in the record that 
the application for leave to appeal in forma pauperis was made in good 
faith, was called for hearing in this Court, the defendant moved for 
leave to file a certificate of the clerk of the Superior Court that the 
affidavit had been amended, curing the defect. This motion was not 
resisted by the Attorney-General, and was allowed by the Court. A 
certificate signed by the clerk of the Superior Court of Davidson County, 
showing that the affidavit had been amended, and as amended fully 
complies with the requirements of the statute, has been filed in this 
Court. For this reason, the motion of the State is denied. The defect 
in the record having been cured, this Court now has jurisdiction of the 
appeal. 

The sole question presented for decision by defendant’s appeal is 
whether there was error of law in the refusal of the trial court to allow 
his motion made at the conclusion of all the evidence that the action be 
dismissed as of nonsuit, for that the evidence introduced at the trial was 
not sufficient to sustain a verdict that the defendant is guilty as charged 
in the indictment. C. S., 4643. The motion was first made when the 
State had produced its evidence and rested its case. It was then denied, 
and defendant excepted. The defendant introduced his evidence as 
allowed by the statute and at the conclusion of all the evidence renewed 
his motion. It was again denied, and defendant excepted. This latter 
exception, on which the only assignment of error relied on by defendant 
in this Court, is based, requires a consideration of the entire evidence 
in order to determine whether or not there was error in the trial as con- 
tended by defendant on his appeal to this Court. S. v. Harp, 196 
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N. C., 164, 145 S. E., 23; 8. v. Pasour, 183 N. C., 793, 111 S. E., 779; 
S. v. Brinkley, 183 N. C., 720, 110 8. E., 783. 

The practice firmly established in this jurisdiction, and the rule 
uniformly applied by this Court, in considering and deciding the ques- 
tion presented by this appeal, have been recently restated by Stacy, C. J., 
in S. v. Beal, 199 N. C., 278, 154 8. E., 604. It is there said: “The 
practice is now so firmly established as to admit of no questioning, that, 
on a motion to nonsuit, the evidence is to be considered in its most favor- 
able light for the prosecution. S. v. Rountree, 181 N. C., 535, 106 8. E., 
669. And further, the general rule is, that, if there is any evidence 
tending to prove the fact in issue, or which reasonably conduces. to its 
conclusion as a fairly logical and legitimate deduction, and not merely 
such as raises a suspicion or conjecture in regard to it, the case should 
be submitted to the jury; otherwise, not, for short of this, the judge 
should direct a nonsuit, or an acquittal in a criminal prosecution. S. v. 
Vinson, 638 N. C., 385. But if the evidence warrant a reasonable infer- 
ence of the fact in issue, it is for the jury to say whether they are con- 
vineed beyond a reasonable doubt of such fact, the fact of guilt. S. v. 
McLeod, 198 N. C., 649, 152 S. E., 895; S. v. Blackwelder, 182 N. C., 
899, 109 S. E., 644.” 

The evidence introduced at the trial of this action fully supports the 
contentions of the State that the deceased, Susie Marion, wife of the 
defendant, was killed and murdered, as charged in the indictment, some 
time between about 6:30 and 7:30 p.m., on 4 October, 1930; that the 
defendant, her husband, was with her at the time of the murder; that 
the murder was committed while the deceased was in defendant’s auto- 
mobile, in which she had left their home with the defendant; and that 
her life was insured for the benefit of the defendant in the sum of 
$1,000, or in the event her death was the result of an accident, in the 
sum of $2,000. This evidence, which was not contradicted in any 
respect, was sufficient to show that the defendant had an opportunity to 
commit the murder. That he had a motive to do so, was a reasonable 
inference from the fact that her life was insured for his benefit. This 
evidence alone might not have been sufficient to justify an inference that 
the defendant murdered his wife, but there was further evidence to the 
effect that within a short time after the murder, not to exceed an hour, 
the defendant made statements to witnesses for both the State and the 
defendant, tending to show that his wife was shot and killed by a negro 
man, who came up to the automobile, while it was standing on the road 
between the city of High Point and the town of Thomasville, and after 
robbing the defendant, shot and killed his wife, while she was in the 
automobile. The defendant so testified at the trial, as a witness in his 
own behalf. In these statements and also in his testimony, the defendant 
described with great particularity the scene of the murder, and the con- 
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duct of the negro, who, he said, shot and killed his wife. If these state- 
ments and this testimony were true, they would have been necessarily 
corroborated by certain physical facts which would have been readily 
apparent when the witnesses for the State, in the company of the de- 
fendant, visited the alleged scene of the murder within less than two 
hours after the defendant returned to his home with the dead body of 
his wife in the automobile beside him. The uncontradicted evidence 
shows that none of these facts were discovered after a diligent search 
by the witnesses under the immediate personal direction of the defend- 
ant. The statements made by the defendant to the witnesses and his 
testimony as a witness at the trial were contradicted in material matters 
by the evidence as to the location of the fatal wound on the body of. the 
deceased, and also by the location of the bullet in the back of the seat of 
the automobile. 

This in addition to the evidence showing that defendant had the op- 
portunity and a motive to commit the murder, there was evidence tend- 
ing to show that his statements to the witnesses, and his testimony at 
the trial, were false. A reasonable inference could be drawn by the 
jury that defendant had made the false statements and had given the 
false testimony for the purpose of exculpating himself. If the defend- 
ant’s contention that his wife was shot and killed by a negro was not 
sustained by the evidence, then there was no evidence tending to show 
that any person except the defendant was with his wife, when she was 
shot and killed. There was evidence tending to show that the deceased 
was murdered at a place and under circumstances different from those 
which the defendant’s statements and testimony tended to show. 

The evidence was sufficient to establish facts from which an inference 
could be reasonably drawn by the jury that the defendant shot and 
killed his wife. The evidence was therefore properly submitted to the 
jury, and there was no error of law in the refusal of the court to allow 
the motion of the defendant that the action be dismissed as of nonsuit. 
The judgment is affirmed. 

No error. 





J. R. SMALL v. SOUTHERN PUBLIC UTILITIES COMPANY. 
(Filed 6 May, 1981.) 


1. Electricity A c—Evidence that defendant left wires in dangerous con- 
dition resulting in damage held sufficient. 

In this action damages were sought of an electrical power company 
furnishing electricity for hire, the evidence tended to show that, in tem- 
porarily disconnecting plaintiff's service at his request, the power com- 
pany was negligent in leaving the wires after removing the meter, which 
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resulted in the destruction of plaintiff's house by fire, and also evidence 
in behalf of the defendant that it was not negligent: Held, the issue was 
properly submitted to the jury upon authority of Sterr v. Telephone Co., 
156 N. C., 435, and other like cases cited. 

2. Electricity A a—Electricity requires care of ordinarily prudent man 
under circumstances, considering inherent danger of the force. 

The degree of care required of a person in any instance varies accord- 
ing to the facts and circumstances under the uniform rule of that degree 
of care which an ordinarily prudent man would exercise under like con- 
ditions, and the degree of care required of those furnishing electricity 
for hire is that degree of care which is commensurate with the dangerous 
quality of the force, and comes within the rule of that care which reason- 
ably should be exercised by an ordinarily prudent man. 


AppEAL by defendant from Schenck, J., at October Civil Term, 1930, 
of GuILFoRD, 

Civil action to recover damages for destruction by fire of plaintiff’s 
house alleged to have been caused by the negligence of the defendant in 
failing to take necessary precautions to protect the same when discon- 
necting electric service wires, 

Plaintiff was the owner of a dwelling-house in Gold Hill, Rowan 
County, equipped for electric light service which the defendant fur- 
nished. In May, 1929, the plaintiff moved out of his house, left the 
same vacant, paid the defendant its bill for electric current, and asked 
that the service be discontinued, meter taken out, wires disconnected, ete. 

It is in evidence that the defendant failed to take the usual] and custo- 
mary precautions in disconnecting its wires, in that, ends of live wires 
were left dangling inside the house near a wooden ceiling, whereas proper 
prudence and precaution required that such wires be cut outside the 
house so as to prevent the current from going inside. The defendant’s 
evidence, on the other hand, was to the effect that the wires had been 
properly and safely disconnected. 

Plaintifi’s evidence further tends to show that during the evening of 
29 August, 1929, a severe electrical storm visited the community of Gold 
Hill, during which lightning struck the defendant’s transmission lines, 
burnt out the transformer, caused heavy currents of electricity to be 
carried over the wires into a number of houses, including the plaintiff’s, 
which was set on fire. The defendant’s evidence, however, tends to prove 
that the fire arose from other causes. 

Plaintiff contends that his house was destroyed because of the de- 
fective condition in which the defendant left its wires when it took out 
the meter and disconnected the electric service wires. 

The jury answered the issue of negligence in favor of the plaintiff, 
and fixed the damages at $1,500. Judgment accordingly. 

The defendant appeals, relying chiefly upon its demurrer to the evi- 
dence and motion for judgment as in case of nonsuit. 


N. C.] SPRING TERM, 1931. 721 
SMALL Vv. Uren Co. 


Hines, Kelly & Boren for plaintiff. 
W. S. OB. Robinson, Jr., and R. M. Robinson for defendant. 


Stacy, C. J. The case was properly submitted to the jury on au- 
thority of what was said in Starr v. Tel. Co., 156 N. C., 435, 72 S. E., 
484; Lawrence v. Power Co., 190 N. C., 664, 130 8. E., 735; Carpenter 
v. Power Co., 191 N. C., 180, 181 8. E., 400, McAllister v. Pryor, 187 
N. C., 832, 123 S. E., 92; Shaw v. Public Service Corp., 168 N. C., 611, 
84 8. E., 1010; Turner v. Power Co., 154 N. C., 131, 69 S. E., 767; 
Harrington v. Wadesboro, 153 N. C., 437, 69 8. E., 399; Arrington v. 
Pinetops, 197 N. C., 433, 149 8. E., 549. | 

Due to the deadly and latently dangerous character of electricity, the 
degree of care required of persons, corporate or individual, furnishing 
electric hght and power to others for private gain, has been variously 
stated. “The utmost degree of care,’ was the language adopted and 
approved in Haynes v. Gas Co., 114 N. C., 208, 19 S. E., 344. “The 
danger is great, and the care and watchfulness must be commensurate 
with it,” said Burwell, J., in delivering the opinion. And in Turner v. 
Power Co., supra, Hoke, J., used this language: “Owing to the very 
dangerous nature of electricity and the serious and often fatal conse- 
quences of negligent default in its control and use, the law imposes a 
very high degree of care upon companies who manufacture and fur- 
nish it.” 

Following are some of the various expressions found in the decisions: 
“Highest degree of care” (Hllis v. Power Co., 193 N. C., 357, 1387 S. E., 
163); “highest degree of care in maintenance and inspection” (Benton 
v. Public Service Corp., 165 N. C., 354, 81 8. E., 448); “high skill, the 
most consummate care and caution, and the utmost diligence and fore- 
sight . . . consistent with practical operation” (Turner v. Power 
Co., 167 N. C., 680, 83 S. E., 744); “greatest degree of care and con- 
stant vigilance” (Mitchell v. Electric Co., 129 N. C., 166, 39 S. E., 
801); “very high degree of care” (Harrington v. Wadesboro, supra) ; 
“all reasonable precaution” (Turner v. Power Co., 154 N. C., 131); 
“utmost care and prudence consistent with practical operation” (Helms 
v. Power Co., 192 N. C., 784, 186 8. E., 9); “rule of the prudent man” 
(Hicks v. Pel. Co., 157 N. C., 519, 73 S. E., 139); “highest skill... 
which is attainable, consistent with practical operation” (Electric Co. v. 
Lawrence, 31 Col., 308); “necessary care and prudence to prevent 
injury” (Love v. Power Co., 86 W. Va., 397). In Parker v. Hlectric Ry. 
Co., 169 N. C., 68, 85 S. E., 33, a nonsuit was sustained because “the 
evidence showed that the defendant had exercised every possible care.” 
Ragan v. Traction Co., 170 N. C., 92, 86S. E., 1001. 

In approving these formule as to the degree of care required in such 
cases, it is not to be supposed that there is a varying standard of duty 
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by which responsibility for negligence is to be determined. Helms v. 
Power Co., supra. The standard is always the rule of the prudent man, 
or the care which a prudent man ought to use under like circumstances. 
What reasonable care is, of course, varies in different cases and in the 
presence of different conditions. Futzgerald v. R. R., 141 N. C., 530, 
54 8. E., 391. The standard is due care, and due care means com- 
mensurate care under the circumstances. Hanes v. Shapiro, 168 N. C., 
24, 848. E., 33; 9 R. C. L., 1200. 

While the jury would have been fully justified in returning a con- 
trary verdict on the defendant’s evidence, we think the plaintiffs evi- 
dence is amply sufficient as against a demurrer. 

The record is free from reversible error, hence the verdict and judg- 
ment will be upheld. 

No error. 





BERNICE LLOYD, ApMiInisTRATRIX OF LOUIS LLOYD, DECEASED, v. 
COLUMBUS MUTUAL LIFE INSURANCE COMPANY. 


(Filed 6 May, 1931.) 


¢ 
Insurance R a-—Construction of policy of accident insurance as to risks 
covered thereby. 

Where a policy of insurance provides for the payment of a certain sum 
to the beneficiary named therein in case the insured dies from accidental 
bodily injuries resulting from “the wrecking or disablement of any... 
private automobile of the pleasure-car type,” the language is unambiguous 
and parol evidence is not admissible to explain the meaning of the words 
used, and the policy does not cover death from injuries resulting from a 
wreck of a truck used principally in hauling milk, the word ‘‘type” used 
in the policy implying classification, and the distinction between automo- 
biles and trucks being recognized by the motor vehicle statute of the 
State, and where the facts are admitted the question of whether death 
resulted from a risk covered by the policy becomes a proposition of law. 


Civiz action, before Grady, J., at January Special Term, 1931, of: 
DurHaM. 

Plaintiff’s intestate, Louis Lloyd, was killed on 23 November, 1929, 
and at the time of his death he held an insurance policy issued by the 
defendant on 28 February, 1929. The policy provided an indemnity of 
$1,000 for death from accidental bodily injuries if such death resulted 
from “the wrecking or disablement of any private horse-drawn vehicle, 
or private automobile of the pleasure-car type in which the insured 1s 
riding or driving,” etc. The evidence tended to show that at the time 
of his death the deceased was riding in a 1929 Model A, one and a half 
ton Ford truck. This truck had an enclosed cab with a seat that would 
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accommodate three passengers comfortably. The owner of the truck 
testified that it was used for hauling passengers and truck. He said: 
“There was no place at the back for passengers to ride. That was to 
carry what we wanted to haul. We had a body on the back. Sometimes 
I took my family to church on it. . . . We had a car other than 
this truck. . . . On the back is a truck body which was used for 
hauling milk from the Lawrence Dairy on the milk route. It was used 
for most anything that come to hand and*done more hauling of milk than 
anything else. I also had a five-passenger Ford touring car. That was 
the principal pleasure car of the family. . . . There was a wreck.” 
Two other men were riding in the truck with the deceased at the time 
of the wreck. | 

The third issue was as follows: “Was plaintiff’s intestate killed by 
the wrecking and disablement of a private automobile of the pleasure-car 
type in which insured was riding as alleged in the complaint ?” 

At the close of plaintifi’s testimony the trial judge intimated that he 
would give-a peremptory instruction directing the jury to answer the 
third issue “No.” The policy provided a benefit of $50 for death due 
to accident, and the trial judge further intimated that he would instruct 
the jury to answer the fourth issue “$50.” 

From judgment upon the verdict awarding plaintiff the sum of $50 
she appealed. 


f. O. Everett and John W. Hester for plaentiff. 
Fuller, Reade & Fuller for defendant. 


Brogprn, J. Is a Ford one and a half ton truck, used principally for 
hauling milk, “a private automobile of the pleasure-car type?” 

The plaintiff insists that the words “private automobile of the 
pleasure-car type” 1s an ambiguous term requiring parol evidence as an 
aid to arriving at the sense and meaning of the words used. The Court 
does not concur in this view. Anderson v. Ins. Co., 197 N. C., 72; 
Grant v. Ins. Co., 197 N. C., 122; Jolley v. Ins. Co., 199 N. C., 269. 

There is no material controversy between the parties with reference 
to the facts. Hence the question whether a Ford truck used principally 
for hauling milk is a “private automobile of the pleasure-car type,” 
becomes a bald proposition of law. 

The motor vehicle statute of North Carolina recognizes the difference 
between automobiles and trucks. This difference appears from C. 8., 
2612, which levies license fees for motor vehicles. The license fee for 
an automobile is based upon horse power, and that on motor trucks is 
based upon carrying capacity or tonnage. 

An automobile truck was defined in American-La France Fire Engine 
Co. v. Riordan, 6 Fed. (2d), 964. The Circuit Court for the Second 
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i, 


Cireuit said: “An automobile truck is a vehicle for the conveyance for 
commercial purposes over ordinary roads, and the average type of that 
kind of vehicle is especially designed both in its propelling mechanism 
and in its body construction for that function.” Referring to a statute 
taxing motor trucks, the Supreme Court of Kansas in Felson v. Johnson, 
222 Pac., 742, said: “They are designed for and put to different uses, 
and the provision defining a motor truck in effect declares that the 
purpose or use of the vehicle shall determine the classification. If the 
owner rebuilds and converts an automobile originally designed and sold 
to be used as a pleasure car, into a motor truck, which he uses to trans- 
port commodities, goods and merchandise, produce, or freight, it is his 
intention and use that governs.” 

The word “type” used in the policy 1mplies the idea of classification. 

Manifestly, the truck in which plaintiff’s intestate was riding at the 
time of his death was by intention, use and construction a commercial 
vehicle and so classified by the North Carolina statute. Consequently 
the coverage clause of the policy issued by the defendant did not, upon 
the evidence, include the accidental death of plaintifi’s intestate, and 
the ruling of the trial judge is upheld. 

No error. 





THOMAS D. COOPER, REcgEIver, vy. NORTH CAROLINA BANK 
AND TRUST COMPANY. 


(Filed 6 May, 19381.) 
Appeal and Error K a—wWhere all parties necessary to final adjudication 


have not been joined the cause will be remanded. 


Where an appeal presents the question of the priority of deeds, mort- 
gages and deeds of trust, but if appears that all parties having an interest 
in the subject-matter are not before the court, the cause will be re- 
manded in order that they may be made parties to the action, and the 
judgment of the court below will be vacated without prejudice. 


Civit action, before Frizelle, J., at February Term, 1931, of Ata- 
MANCE. 

This is a controversy without action. The plaintiff is receiver of the 
Piedmont Trust Company. 

The facts set out are substantially as follows: 

(1) Carroll, Long and Ward, commissioners, duly sold the land in 
controversy to Real Estate Investment Company, a corporation in Ala- 
mance County. This deed was dated 12 March, 1921, but not recorded 
until 17 May, 1922. 
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(2) The Real Estate Investment Company sold the land to Lewey by 
deed recorded 27 April, 1921. 

(3) Lewey and wife executed a deed of trust to Piedmont Trust Com- 
pany, trustee, to secure notes aggregating $14,500. This deed of trust 
was filed for registration 27 April, 1921. 

(4) Lewey and wife reconveyed the land to Real Estate Investment 
Company by deed recorded 27 March, 1922. 

(5) Real Estate Investment Company executed a deed of trust upon 
the land to Alamance Insurance and Real Estate Company, trustee, to 
secure bonds in the sum of $10,000. This deed of trust was filed for 
registration on 23 October, 1924. 

(6) Alamance Insurance and Real Estate Company, trustee, after 
due advertisement, sold the land under power contained in the deed of 
trust and executed a deed as trustee to George C. Sharpe. This trustee’s 
deed was filed for registration on 22 September, 1925. 

(7) Sharpe and wife reconveyed the property to Alamance Insurance 
and Real Estate Company by deed filed for registration 4 November, 
1925. Thereafter the plaintiff, receiver of Piedmont Trust Company, 
acting as substituted trustee in the deed of trust from Lewey to Pied- 
mont Trust Company, recorded 27 April, 1921, duly sold the land at 
public auction in accordance with the power contained in the deed of 
trust, and the defendant, North Carolina Bank and Trust Company, 
purchased the land for the sum of $2,700. It was understood at the 
sale that the plaintiff, receiver, as trustee, was undertaking to sell the 
land under the first deed of trust and therefore to convey a fee simple 
title to the purchaser free and clear of encumbrance. When the plain- 
tiff tendered the deed to the defendant it refused to accept it upon the 
ground that the deed of trust under which the sale was made was not 
the first deed of trust, contending that the deed of trust of Real Estate 
Investment Company to Alamance Insurance and Real Estate Company, 
trustee, securing notes for $10,000 and recorded 23 October, 1924, was 
a prior lien upon the property, and hence the deed from the plaintiff, 
receiver of Piedmont Trust Company, trustee, did not convey a good and 
indefeasible title to the defendant. 

From the foregoing judgment the plaintiff appealed. 


J. Dotph Long for plaintiff. 
EB. 8. W. Dameron for defendant. 


Broepen, J. Is a purchaser of real estate affected with notice upon 
the registration, indexing and cross-indexing of deeds and deeds of 
trust executed by the grantor and recorded, indexed and cross-indexed 
prior to the registration, indexing and cross-indexing of the deed under 
which the grantor holds title? 
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An examination of the agreed facts discloses that the Real Estate In- 
vestment Company received a deed for property, dated 12 March, 1921, 
but not recorded until 17 May, 1922. Before recording its deed it sold 
the land to Lewey by deed duly recorded, and Lewey executed a deed of 
trust to Piedmont Trust Company to secure notes for $14,500, which 
deed of trust was duly recorded, and thereafter Lewey reconveyed to 
the Real Estate Investment Company by deed recorded 27 March, 1922. 
Subsequently the Real Estate Investment Company duly executed a 
deed of trust to Alamance Insurance and Real Estate Company, trustee, 
to secure notes aggregating $10,000. This deed of trust was recorded 
23 October, 1924. Therefore, when the Alamance Insurance and Real 
Estate Company, trustee, prepared to take a deed of trust to secure 
notes for $10,000 on the property the records would have disclosed that 
the mortgagor, Real Estate Investment Company, had acquired the 
property on 17 May, 1922, because that was the date of registration of 
its deed. The question is, was the Alamance Insurance and Real Estate 
Company, trustee, affected with notice of the prior deed of trust upon 
the land to Piedmont Trust Company, trustee, securing notes for 
$14,500, which was recorded prior to the recording of the deed of its 
grantor ? 

Upon the facts presented, the plaintiff contends that when the Real 
Estate Investment Company recorded its deed on 17 May, 1922, the 
principle of estoppel apphed so as to vitalize the recording of all instru- 
ments affecting the title prior to 17 May, 1922. The defendant con- 
tends that the Alamance Insurance and Real Estate Company was not 
required to examine recorded instruments, affecting the title, prior to 
the time of the recording of the deed of its grantor, to wit, on 17 May, 
1922. The contentions so made are discussed in Door Co. v. Joyner, 
182 N. C., 518; 25 A. L. R., 83, and Whatehurst v..Garrett, 196 N. C., 
154. See, also, West v. Jackson, 198 N. C., 693. 

The question presented is important, but a decision thereof upon the 
present condition of the record would not terminate the litigation or 
adjudicate the rights of all parties concerned for the reason that all par- 
ties having an interest in the subject-matter of the litigation are not 
before the court. Wherefore, the cause is remanded to the Superior 
Court of Alamance County to the end that all persons having an in- 
terest in the controversy may be made parties; and in order that all 
parties may be heard upon the merits, the judgment is vacated without 
prejudice. 

Remanded. 
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JONAH CAGLE vy. HENRY (J. H.) WILLIAMSON anp IRA CAGLE. 
(Filed 6 May, 1931.) 


Judgments K b—-Order of trial court setting aside judgment for surprise, 
excusable neglect, etc., is affirmed in this case. 


Where the trial court finds that the attorneys for the plaintiff and 
defendant agreed upon a compromise judgment, and that while on bis 
way to effect the agreement on the date counsel had agreed among them- 
selves the case would be called, the attorney for the defendant was de- 
layed by a closed highway, and that when he arrived at the courthouse 
he found that on the previous day judgment against his client had been 
taken by default in a much larger sum than the compromise agreed 
upon: Held, the action of the trial court in setting aside the judgment 
for surprise and excusable neglect, ete., and placing the parties in statu 
quo, will be upheld on appeal, C. S., 600, the record disclosing that the 
answer of the defendant set up a meritorious defense. 


AppraL by plaintiff from Stack, J., at February Term, 1931, of 
Moors. Affirmed. 

This is an action for actionable negligence brought by plaintiff against 
defendants. At March Term, 1930, the plaintiff recovered a judgment 
for $2,500 against the defendants. Motion was duly made by defend- 
ants, under ©. S., 600, to set aside the judgment rendered at March 
Term, 1930. The court below found the following facts: 

“This cause coming on to be heard on motion before Hon. A. M. 
Stack, judge presiding, at the February Term of the Superior Court of 
Moore County, and the court finding the following to be the facts: 

1. That Jonah Cagle instituted an action for damages in the Supe- 
rior Court of Moore County against the defendants, J. H. Williamson 
and Ira Cagle, who employed H. F. Seawell, Jr., an attorney at law at 
Carthage, N. C., to represent him in said action. 

2. That the defendants employed B. S. Hurley, a practicing attorney 
at law of Troy, N. C., to represent their interest and to defend them 
in said action. 

3. That the case was regularly calendared for trial at the March 
Term, 1930, of the Superior Court for Moore County, and that at said 
term the said case was duly calendared to be tried on Tuesday of the 
first week of court. On the day said case was calendared for trial, the 
defendants, with their counsel, B. S. Hurley, were in attendance at said 
court, and after examining the calendar, both the attorney for the 
plaintiff and the defendants agreed that the said case would not be 
reached for trial before the following Friday. In the meantime, nego- 
tlatlons were entered into between the attorneys for the plaintiff and 
the defendants to compromise said case, and on Thursday before the 
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case was to be called on Friday morning, one John M. Brittain came to 
Carthage for the purpose of effecting a compromise of the case and the 
plaintiff, through his counsel, H. F. Seawell, Jr., agreed to compro- 
mise the case in full for the sum of $400, and J. M. Brittain did not 
tender or offer to pay said amount, which offer of compromise the 
court finds as a fact was duly communicated to B. S. Hurley, attorney 
for the defendants, and he communicated the same to the defendants in 
this action immediately and the defendants instructed their attorney, 
B. 8. Hurley, to accept the compromise made and have judgment ren- 
dered for the above amount. 

That on Friday the defendants, through their counsel, B. 8. Hurley, 
came to Carthage, N. C., for the purpose of compromising said case, 
but on account of the road having been closed between Carthage and 
Biscoe, N. C., the defendants’ counsel, B. S. Hurley, was somewhat late 
in reaching the court, and after reaching Carthage, found that the case 
had been called for trial and judgment taken in the sum of $2,500 on 
Thursday before. 

That he immediately called upon H. F. Seawell, Jr., and the said 
H. F. Seawell, Jr., agreed with the said B. S. Hurley that he would 
respect the agreement heretofore made and would cancel the judgment 
upon the payment of $400 previously agreed to between himself and 
John M. Brittain provided same was paid in sixty days. 

4, That on 1 April the court finds as a fact that the said H. F. 
Seawell, Jr., notified the said B. S. Hurley, attorney for the defendants, 
that his client would refuse to confirm the compromise made by him of 
bis case and would insist on the payment of the full amount of $2,500. 

5. The court finds as a fact that the defendants were not negligent in 
the conduct of their defense in said action. That indeed if there was 
negligence, which is not apparent to the court, it was the negligence of 
their attorney and not of the defendants. 

It is further found as a fact that after the motion had been regularly 
filed upon due notice to set aside the said judgment that $845 was 
collected on same and turned over to the plaintiff by execution. 

It is therefore considered, adjudged and decreed that the said judg- 
ment and the same is in all respects set aside and caneeled of record and 
that the case be restored to the civil issue docket for trial. 

It is further ordered that the plaintiff, or whoever has the money, 
restore unto the defendants the sum of $845 which was colleeted on 
said Judgment. A. M. Sracx, Judge Presiding.” 


The plaintiff’s exception and assignments of error is to the judgment 
rendered on the finding of facts above set forth by Judge A. M. Stack, 
at February Term, 1931. 
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H. F. Seawell, Jr., for plaanteff. 
B.S. Hurley for defendants. 


Crarxson, J. C. S., 600, N. C. Code, 1927 (anno.) Michie, is as 
follows: “The judge shall, upon such terms as may be just, at any time 
within one year after notice thereof, relieve a party from a Judgment, 
order, verdict or other proceeding taken against him through his mis- 
take, inadvertence, surprise or excusable neglect, and may supply an 
omission in any proceeding. The clerk may hear and pass upon motions 
to set aside judgments rendered by him whether for irregularity or under 
this section, and an appeal from his order on such motion shall he to 
the judge at the next term, who shall hear and pass upon such motion 
de novo: Provided, however, nothing in this section shall be construed 
to affect the rights of innocent purchasers for value in foreclosure pro- 
ceedings where personal service is obtained.” 

The court below found the facts and under the above statute set the 
judgment aside and placed the parties in statu quo. The record dis- 
closes that the answer of defendants set up a meritorious defense. From 
a careful reading of the finding of facts by the court below, we think 
the judgment rendered by Judge Stack the law in this jurisdiction. 
Sutherland v. McLean, 199 N. C., 345. The judgment below is 

Affirmed. 





H. G. NASH et at. vy. CITY OF MONROE Et AL. 
(Filed 6 May, 1981.) 


Appeal and Error K d—Judgment on former appeal held final, and action 
of trial court reinstating cause and making new parties held error. 
Where it has been finally adjudicated, in an action involving the ques- 
tion, that a city may not pledge its faith and credit by executing a note 
for the purchase of hospital equipment, but may purchase such equipment 
out of available funds in its treasury, and later the city claims to have 
done so out of available funds: Held, an order reinstating the case and 
making the bank which had formerly accepted the note, which had been 
canceled, and the seller of the equipment parties, is error, the judgment 
entered on the former appeal being final and not subject to be revived, 
the only question remaining being whether the city bad the available 
funds for the purpose, in which the new parties were not interested. 


Civin action, before McHlroy, J., at October Term, 1930, of Unton. 
This cause was considered by the Supreme Court and the opinion of 
the Court reported in 198 N. C. Thereafter, on 24 February, 1930, the 
board of aldermen of the city of Monroe met in regular session and 


730 IN THE SUPREME COURT. [200 


NASH 0. MONROE, 


adopted a resolution declaring that the note for $5,000, dated 10 July, 
1929, and due 1 January, 1930, be declared void, and that the treasurer 
of the city be ordered not to pay said note or any interest thereon. On the 
same date Dr. A. I’. Mahoney offered to sell to the city, hospital equip- 
ment referred to in the former case, for the sum of $5,000. Thereupon 
the board of aldermen adopted a resolution setting out that the city now 
had in its treasury over $5,000, and that the property offered by 
Mahoney was worth more than said amount. It was thereupon ordered 
that the city purchase the said hospital equipment and pay Dr. Mahoney 
out of its funds then in hand the sum of $5,000. The money was 
accordingly paid, and the record discloses that thereafter the note of 
$5,000, marked paid by the First National Bank, the holder thereof, 
was delivered to the clerk of the city of Monroe, although it does not 
appear who paid the note. It was further ordered by the city council 
that the costs in the former action be paid together with attorney’s fees. 

Thereafter, on 1 October, 1930, the plaintiff made a motion in the 
cause requesting the court to make the First National Bank and Dr. 
A. F. Mahoney parties defendant, and that said plaintiff be allowed to 
file an amended complaint. Thereupon, at the October Term, 1930, the 
trial judge entered an order “that the action be reinstated on the 
docket; that the First National Bank of Monroe and Dr. A. F. Mahoney 
be made parties defendant in the above-entitled action, and that sum- 
mons be duly issued to each of said defendants, and the plaintiff be 
allowed to file an amendment to his complaint,” ete. 

From the foregoing judgment the defendant, city of Monroe, ap- 
pealed. 


J. Laurence Jones and J. L. Delaney for plaintiff. 
John C, Sikes and Gilliam Craig for defendant. 


Broepen, J. The plaintiff insists that the order of the trial judge 
was an interlocutory order, and that an appeal was premature and 
should be dismissed. The defendant, upon the other hand, contends that 
the judgment in the former action was a final judgment, and conse- 
quently, the trial judge had no authority to resurrect a dead case and 
put it back on the trial docket. 

The contention of defendant is sound and is directly supported by 
Polson v. Strickland, 193 N. C., 299. See, also, Moore v. Edwards, 192 
N. C., 446. 

The suit was brought originally to restrain the payment of the note 
and to prevent the city from including the amount of the note in the 
budget. In the former opinion the Court held that while no tax could 
be levied for the purpose of discharging the indebtedness, notwithstand- 
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ing, 1f the city “had the money in its treasury, it could purchase equip- 
ment for its hospital.” Thereafter, the city purchased the equipment 
from Dr. Mahoney and contends that the purchase price thereof was 
paid out of current funds then in the treasury. The only question then, 
open to contest is, did the city have the money, legally available, for 
making the purchase? Neither the bank nor Mahoney has any legal 
interest in this question, and the order bringing them into court was 
improvidently made. 

Upon consideration of all the facts and circumstances, it 1s obvious 
that a moot question only is presented. The policy of the law with 
respect to such is well settled. 

Reversed. 





JOHN S. LITTLE v. MARTIN FURNITURE COMPANY. 
(Filed 6 May, 1981.) 


Waters and Water Courses C c—An action will lie for damages caused 
by pollution of stream. 
Where the defendant’s septic tank overflows and pollutes a stream the 
plaintiff may recover damages proximately caused thereby. 


2. Judgments F d—Motion for judgment non obstante veredicto will not 
be granted where the pleadings support the verdict. 

A motion for judgment non obstante veredicto is, in effect, a belated 
motion for judgment on the pleadings, and the defendant’s motion was 
properly overruled upon the authority of Iron Works v. Beaman, 199 
N. C., 587, and eases cited. 


3. Damages F c—Refusal of request to limit recovery to nominal damages 
held proper in this case. 

In this action to recover damages caused by the pollution of a stream 
by the defendant the action of the trial court in refusing defendant’s re- 
quest to limit the recovery to nominal damages is held in accord with the 
decision in Finger v. Spinning Co., 190 N. C., 74, and cases cited. 


4. Waters and Water Courses C c—Defendant is liable for damages caused 
by his pollution of stream regardless of pollution by others. 

Where the defendant’s septic tank has overflowed and polluted a 
stream, proximately causing damage to the plaintiff’s land, the defendant 
is liable therefor, although the stream may have been polluted from other 
sources also, and the plaintiff is entitled to have the jury assess such 
damages as proximately flowed from the defendant’s wrong. 


joob 


AppeaL by defendant from Shaw, J., at September Term, 1930, of 
CATAWBA, 
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Civil action for damages, tried upon the following issues: 

“1. Was the plaintiff damaged by reason of the alleged outflow from 
the defendant’s septic tank, as alleged in the complaint? Answer: Yes. 

2. Is the plaintiff’s cause of action barred by the statute of limita- 
tion, as alleged by the defendant? Answer: Yes, only as to any cause of 
action accruing to plaintiff prior to 4 August, 1924. (By consent.) 

3. What damage, if any, is the plaintiff entitled to recover? Answer: 
$500.” , 

Judgment on the verdict, from which the defendant appeals, assign- 
ing errors. 


No counsel appearing for plaintiff. 
i. B. Cline for defendant. 


Stacy, C. J. The plaintiff’s cause of action is supported by the de- 
cisions in Nance v. Phosphate Co., ante, 702; Masten v. Texas Co., 194 
N. C., 540, 140 8. E., 89; Rhyne v. Mfg. Co., 182 N. C., 489, 109 
S. E., 376, 

The defendant’s motion for judgment non obstante veredicto, which, 
in effect, is but a belated motion for judgment on the pleadings, was 
properly overruled on authority of Iron Works v. Beaman, 199 N. C., 
537; Jernigan v. Neighbors, 195 N. C., 231, 141 S. E., 586; Shwes v. 
Cotton Mills, 151 N. C., 290, 66 S. E., 141. 

The action of the court in refusing defendant’s request to limit plain- 
tiff’s recovery to nominal damages accords with what was said in 
Finger v. Spinning Co., 190 N. C., 74, 128 8. E., 467; Cook v. Mebane, 
191 N. C., 1, 181 S. E., 407; Rhyne v. Mfg. Co., supra. 

The fact that the stream in question may have been polluted from 
other sources, as well as from the defendant’s septic tank, neither defeats 
the plaintiff’s cause of action nor denies him the right to have the jury 
assess such damages as proximately flowed from the defendant’s wrong. 
Moses v. Morganton, 192 N. C., 102, 183 S. E., 421; 26 R. C. L., 764; 
Note, 9 A. L. R., 947. “To show that other causes concurred in pro- 
ducing or contributing to the result complained of is no defense to an 
action for negligence.” Harton v. Tel. Co., 141 N. C., 455, 54 8. E., 
299. The defendant’s negligence, in order to render him liable, must be 
the proximate cause, or one of the proximate causes, but it need not be 
the sole proximate cause, of the plaintiff’s injury. White v. Realty Co., 
182 N. C., 536, 109 S. E., 564. 

The record discloses no exceptive assignment of error which can be 
sustained, and, as the case involves only settled principles of law so far 
as the present record is concerned, the verdict and judgment will be 
upheld, without further elaboration of the exceptions. 

No error. 
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TILLIE MAY HAGLER, Wipow or WILLIAM HAGLER, DECEASED, AND 
HER CHILDREN, DEPENDENTS, Vv. MECKLENBURG HIGHWAY COMMIS- 
SION, EMPLOYER. 

(Filed 6 May, 1931.) 


1. Appeal and Error A e—-Whether award to dependents of county em- 
ployee was in violation of Art. VII, sec. 7, held academic on this 
appeal. 

Where on appeal from an award of the Industrial Commission to the 
dependents of an employee of a county highway commission there is 
nothing in the record showing that the board of commissioners of the 
county has attempted to levy a tax, contract a debt, pledge its faith, or 
loan its credit in breach of Article VII, section 7, of the Constitution, an 
objection to the award on the ground that the Workmen’s Compensation 
Act is in conflict with the provisions of Article VII, section 7, presents an 
academic question, and one which should be considered only upon a full 
disclosure of all facts in a proceeding to which the board is made a party 
and given an opportunity to be heard. 


2. Master and Servant F d: Jury C c—Trial by jury is not constitutional 
right under Workmen’s Compensation Act. 


The State has waived its sovereignty as to the claim of an injured em- 
ployee under the Workmen’s Compensation Act, and under the act trial 
by jury is not a constitutional right, and an objection to an award of 
the Industrial Commission to the dependents of a county employee on the 
ground that the act deprives the defendant of its right to trial by jury 
is without merit. Const., Art. I, sec. 19. 


AppraL by defendant from Cowper, Special Judge, at March Term, 
1931, of Mecxrtensure. Affirmed. | 

The Mecklenburg Highway Commission is a corporation created by 
the General Assembly at the session of 1921. Public-Local Laws 1921, 
ch. 383. It has full charge of the building, maintenance, repair, and 
improvement of such of the public roads of the county as are not a part 
of the State system. At the time of his injury and death William 
Hagler was one of its employees and was engaged in the performance of 
assigned duties. These are admitted facts. The dependents of the de- 
ceased filed their claim for compensation with the Industrial Commis- 
sion, who adjudged that the defendant pay the widow of the deceased 
compensation at a weekly rate of $10.80 for a period of 350 weeks, and, 
to the person entitled, funeral expenses not to exceed $200. From the 
award the defendant appealed to this Court. 


J. LL. Delaney for appellant. 
Pharr, Bell & Pharr for appellees. 
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Apams, J. The appellant contends that the award of the Industrial 
Commission should be set aside for two reasons: (1) The Workmen’s 
Compensation Act (P. L. 1929, ch. 120) is in conflict with the Constitu- 
tion, Article VII, sec. 7, which provides that “no‘county, city, town or 
other municipal corporation shall contract any debt, pledge its faith or 
loan its credit, nor shall any tax be levied or collected by any officer of 
the same except for the necessary expenses thereof, unless by a vote of 
the majority of the qualified voters therein”; (2) the act deprives the 
defendant of its right to a trial by jury, in contravention of Article I, 
section 19, which provides that “in all controversies at law respecting 
property, the ancient mode of trial by jury is one of the best securities 
of the rights of the people, and ought to remain sacred and inviolable.” 

The first objection raises an academic question. There is nothing in 
the record showing that the board of commissioners of Mecklenburg 
County has attempted to levy a tax or to contract a debt, or to pledge 
its faith, or to loan its credit in breach of Article VIJ, section 7, of the 
Constitution. A question of this importance should be considered and 
determined upon a full disclosure of all facts in a proceeding to which 
the board is made a party and given an opportunity to be heard. 

The second ground of objection is without merit. The State has 
waived its sovereignty as to the claim of an injured employee, and 
neither the State nor any of its political subdivisions has the right to 
reject the provision of sections 5, 6, 15, 16, 17 of the Compensation Law, 
or any of its provisions relative to payment and acceptance of compen- 
sation. Section 8. Baker v. State, ante, 236; Moore v. State, ante, 300. 
Under this act trial by jury is not a constitutional right. McInnash v. 
Board of Education, 187 N. C., 494; Groves v. Ware, 182 N. C., 553; 
Commissioners v. George, vbid., 415; Mountaon Timber Co. v. Wash- 
ngton, 248 U.S., 219, 61 Law Ed., 685. Judgment 

Affirmed. 





R. E. HALL vy. DURHAM LOAN AND TRUST COMPANY, SALLIE H. 
UMSTEAD, ANNIE H. SWINDELL, KATHLEEN H. WATKINS anp 
DURHAM LOAN AND TRUST COMPANY, SALLIE H. UMSTEAD, 
ANNIE H. SWINDELL anp KATHLEEN H. WATKINS, ADMINISTRATORS 
OF THE ESTATE or J. D. HAMLIN, DEcEASED. 


(Filed 6 May, 1931.) 
1. Executors and Administrators C b—Contract of employment in this 
case held not terminated by death of employer. 


An entire and indivisible contract providing for the employment of the 
plaintiff as a clerk in a warehouse for a stated period of time at an 
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agreed price is not terminated by the death of the employer, and the 
employer’s estate is liable to the employee for salary accruing thereunder 
after the employer’s death. 

2. Executors and Administrators C h-—Evidence held insufficient to hold 
personal representatives liable on contract of employment. 


An employee under a contract of employment with the deceased brought 
action against the estate of the deceased and his personal representatives 
individually to recover that part of his salary accruing after the death 
of the deceased: Held, evidence of a contract of employment between the 
personal representatives in their individual capacity and the employee is 
insufficient to be submitted to the jury, it appearing from the evidence 
that the personal representatives dealt with the employee in their repre- 
sentative capacity only and that the employee considered that his agree- 
ment for the continuance of the work after the death of the employer 
was made with them as administrators. 


AppreaL by plaintiff from Grady, J., at February Special Term, 
1931, of DurHam. Affirmed. 

The plaintiff, R. E. Hall, alleges that one J. D. Hamlin employed 
him for the tobacco season of 1929-1930, at the stipulated price of $1,500 
for the season’s work, and that said season cdnsisted of five months and 
the plaintiff was due for his services the sum of $300 per month; that 
prior to the death of J. D. Hamlin, deceased, he had paid or caused to 
be paid to the plaintiff on the season’s work the sum of $850, and there 
was due the plaintiff at the time of the death of said Hamlin the sum 
of $650 for the remainder of the season. That immediately after the 
death of the said Hamlin the defendants undertook in their individual 
capacity to continue the operation of the said warehouse theretofore 
conducted by their intestate, and in so doing employed the plaintiff to 
continue in the capacity of clerk, which he had theretofore filled at the 
salary agreed upon between himself and the said Hamlin; that defend- 
ants secured license from the proper authorities to conduct the ware- 
house business, and did so until the close of the season, or for a period 
of about two months; there is due the plaintiff by defendants individ- 
ually for services rendered them by plaintiff the sum of $600, and $50 
from the estate of said Hamlin. 

The defendants denied that they were individually liable to plaintiff 
for the services rendered by him, but admitted that the estate of the 
said Hamlin was liable. 

After the reading of the pleadings, the plaintiff tendered the follow- 
ing issues: 

“1. In what sum, if any, is the estate of J. D. Hamlin indebted to 
the plaintiff for work and labor performed for J. D. Hamlin prior to 
his death ? 
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2. In what sum, if any, are the defendants indebted to the plaintiff 
for work and labor performed in the operation of the Planters Ware- 
house subsequent to 30 December, 1929?” 

And thereupon the following admissions were made in open court: 

“1. It was admitted that J. D. Hamlin died 30 December, 1929. 

2. That the defendants in their representative capacity never secured 
any order of court to permit them to continue the business of their 
intestate. 

3. The defendants admitted in open court the lability. of the estate 
of J. D. Hamlin, deceased, to the extent of the sum of $650.” 

The court below rendered the following judgment: “This cause com- 
ing on to be heard, and the defendants having admitted during the trial 
that the plaintiff is entitled to recover of them as administrator and 
administratrices of the estate of J. D. Hamlin, deceased, the sum of 
$650, and interest thereon at six per cent per annum from 28 February, 
1930, and the plaintiff contending, upon the evidence offered, that he 1s 
entitled to a personal judgment against the defendants upon the contract 
alleged, in the complaint, and the court being of the opinion, upon the 
evidence. offered, that the.plaintiff cannot recover as against the de- 
fendants individually, but can only recover against them as personal 
representatives of J. D. Hamlin, deceased: It is, therefore, ordered, 
adjudged and decreed that the plaintiff have and recover of the de- 
fendants, Durham Loan and Trust Company, Sallie H. Umstead, Annie 
H. Swindell and Kathleen H. Watkins, administrator and administra- 
trices of J. D. Hamlin, deceased, the sum of $650 and interest thereon 
at six per cent per annum as from 28 February, 1930, together with 
the costs of this action to be taxed by the clerk. And it is further 
ordered and adjudged that the plaintiff is not entitled to recover of the 
defendants individually. 

This 13 February, 1931. 

Henry A. Gravy, Judge Presiding.” 


The exceptions and assignments of error made by plaintiff were as 
follows: 

“J, The plaintiff objected and excepted to his Honor’s intimation 
that he would hold as a matter of law the defendants were not indi- 
vidually liable to the plaintiff for the sum of $600. 

2. The plaintiff objected and excepted to his Honor’s ruling declining 
to submit the question of individual lability of the defendants to the 
jury as one of a mixed question of law and fact. 

3. Plaintiff excepted to his Honor’s signing the judgment, holding 
that the defendants were not individually liable.” 

The assignments of error and material facts will be set forth in the 
opinion. 
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R.O. Everett for plaintiff. 

Watkins & Hofler for defendants Sale H, Umstead, Annie H. 
Swindell, Kathleen H. Watkins, individually and as administratrices 
of the estate of J. D. Hamlin, deceased. 

Fuller, Reade & Fuller for Defendant Durham Loan and Trust Com- 
pany, administrator and individually. 


Crarkson, J. The defendants will be termed in the opinion “adminis- 
trators.” 

Questions presented by plaintiff: 

(1) Is the estate of an employer of a clerk in a warehouse, employed 
for a definite period of time, liable to said clerk for his salary for the 
unexpired time, accruing after the death of the employer? We think 
so; death did not terminate this type of contract. As to contracts made 
by a corporation, which became insolvent and was placed in the hands 
of a receiver, see Lamson Co. v. Morehead, 199 N. C., at p. 168, and 
cases elted. 

Plaintiff’s exceptions and assignments of error are to the effect that 
on all the evidence the court below held that plaintiff could not recover 
from the defendants individually. In this we can see no error. The 
court below allowed a recovery against defendants in their representative 
capacity for the amount of $650. 

The plaintiff alleges, and the evidence is all to the effect, that plain- 
tiff had an entire or indivisible contract with defendants’ intestate, 
J. D, Hamlin, as an employee in the capacity of clerk for the tobacco 
season of 1929 and 1930, at an agreed price of $1,500. That J. D. 
Hamlin died 30 December, 1929, and plaintiff had been paid $850, and 
there was unpaid $650 on the contract. The death of Hamlin, under 
the facts and circumstances of this case, we do not think relieved his 
estate of this unpaid obligation. If plaintiff was ready, able and 
willing to perform his part of the contract, tendered his services to the 
defendants, administrators of the estate of J. D. Hamlin, and they 
refused to continue him in the employment, plaintiff’s remedy was to 
sue for the breach or use due care to minimize the loss and at the expira- 
tion of the time for fulfilling the contract to sue for the balance, less 
what plaintiff made in the interim. Smith v. Lumber Co., 142 N. C., 26. 

“The general principle is fully recognized with us that, in case of 
contract broken or tort committed, the injured party should do what rea- 
sonable care and business prudence require to minimize the loss.” 
Hoke, J., in Yowmans v. Hendersonville, 175 N. C., p. 579; Mills v. 
McRae, 187 N.C., at p. 709; Monger v. Lutterloh, 195 N. C., at p. 280; 
Gibbs v. Telegraph Co., 196 N. C., at p. 522. 
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If the defendant administrators refused to carry out the contract 
between plaintiff and their intestate, J. D. Hamlin, the estate would be 
lable to plaintiff in accordance with the law above set forth. 

In Pugh v. Baker, 127 N. C., at p. 7-8, is the following: “The plain- 
tiff was employed by Carter, not at the will of Carter, but by the year, 
payments to be made monthly for his work, and the appointment of an 
administrator, and his ratification of the contract of his decedent, dur- 
ing the year 1898, could not have affected, one way or the other, the 
original contract between the plaintiff and Carter. The plaintiff did 
exactly what he contracted to do with Carter, and the contract was bind- 
ing on Carter during his life, and on his personal representative after 
his death. But we find elsewhere numerous authorities for this position. 
‘Under a contract for employment for a specified time, the employee may 
recover from the personal representative as such for the whole term, 
though part of the services were rendered after the employer’s death.’ 
8 Am. and Eng. Enc. Law (2 ed.), p. 1008, and cases there cited.” 

In 24 C, J. (Executors and Administrators), part section 472, p. 53-4, 
the following is laid down: “Executors or administrators are in general 
bound by all the covenant or contract obligations of their decedents, 
except such as are personal in their nature and of which personal per- 
formance by the decedent is of the essence; or such as are terminated 
by decedent’s death, even though performance is detrimental to the 
estate; and where the personal representative neglects or refuses to 
carry out the contract of the decedent, the other party has the usual 
remedies, as in electing to treat it as rescinded and claiming damages. 
Conversely, the executor or administrator has the right to carry out the 
contracts of his decedent, even though they are of a personal nature, 
and enforce the fulfillment of obligations to his decedent where likely 
to prove beneficial to the estate. (Note i.) An administrator may 
perform a contract of his intestate for the estate’s benefit without an 
order therefor from the county court, where the contract is not of a 
strictly personal nature, assuming the risk of being required to make 
good any loss that may ensue, and if he acts in good faith without such 
order to comply with intestate’s contract his acts as to the other party to 
the contract are binding upon the estate. Kadish v. Lyon, 229 Ill., 35, 
82 N. E., 194.” 

“Where the personal representative performs the contract or cove- 
nant of his decedent and completes the transaction, the estate will be 
held bound for any loss sustained thereby, and will be entitled to any 
profit realized in consequence.” 24 C. J., supra, part sec. 472, at p. 55. 

In Siler v. Gray, 86 N. C., at p. 570, we find the following: “It is 
true that the cases put down in the books, like those cited by us, are 
generally those in which the contracts sued on have been to marry—to 
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teach an apprentice—to render services as an author, or as a doctor or a 
lawyer—such as will be determined by the very nature of the services to 
be rendered or the skill requisite to perform them, to the exclusion of all 
thought of performance by any other person than the contracting party.” 

In Burch v. Bush, 181 N. C., at p. 127: “Those of a strictly personal 
nature, involving particular personal skill or taste, such as a contract 
of an author to write a book, an artist to paint a picture, a sculptor to 
carve a piece of statuary, a singer to give a concert, and a promise to 
marry, are personal contracts and die with the person. Death makes 
the performance of such contracts impossible; and, indeed, removes 
the main object and inducement for the agreement. Executors and ad- 
ministrators are unable to perform such contracts, and the estate of the 
deceased cannot be held hable in damages by reason of the failure to 
complete them. Ordinarily, contracts falling under this exception come 
under the general rule, and death does not excuse performance. 13 C. J,, 
643, et seq.” At p. 128: “Of course, where the personal representatives 
of a deceased are able to do so, and, in good faith, offer to complete the 
contract, and the other party refuses to accept such offer and declines 
to permit the personal representatives to proceed, such would relieve 
them from further performance. They would be entitled, then, to an 
accounting, and to recover as upon a quantum merwt. Whitlock v. 
Lumber Co,, 145 N. C., 120; Navigation Co. v. Wilcow, 52 N. C., 481, 
and Buffkin v. Baird, 73 N. C., 288. Again, the surviving party may 
abandon the contract and thus forfeit his right to call upon the personal 
representatives of the other party to continue with the agreement.” 
Harris v. Wright, 118 N. C., 422; Harwood v. Shoe, 141 N. C., 161. 

In Snapes v. Monds, 190 N. C., at p. 191, citing numerous authorities, 
it is said: “An executor cannot, by any contract of his, fasten upon the 
estate of his testator liability created by him, and arising wholly out of 
matters occurring after the death of the testator.” (Italics ours.) 

In Allen v. Armfield, 190 N. C., at p. 870-1, we find: “A personal 
representative is not answerable in his official character for a cause of 
action not created by the decedent. As the Court said in Whisnant v. 
Price, 175 N. C., 611, the uniform rule is that no action will lie against 
the personal representative of a deceased person except upon some claim 
which existed against the deceased in his lifetime and for a claim accru- 
ing wholly in the time of the administration, the administrator is hable 
only in his personal character. Snipes v. Monds, ante, 190.” 

The other question presented by plaintiff: 

(2) Was there sufficient evidence to go to the jury on the question of 
a contract of employment between the defendants individually and the 
plaintiff for that portion of the tobacco season of 1929-30 expiring sub- 
sequent to the death of plaintiff’s former employer? We think not. 
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In the present case the defendant’s administrators carried out the 
contract made by plaintiff with their intestate, and plaintiff, under the 
facts and circumstances of this case, can recover from them only in 
their representative capacity. 

Plaintiff testified in part: “I do not remember Mrs. Swindell (one of 
the administratrices) mentioning anything about not making any new 
contracts, but wanting to give us an opportunity to complete our con- 
tracts with her father, that we might leave if we desired to do so, and 
that if we continued we would have to file our claim against the estate 
and that she didn’t know how long it would be before we received our 
money. . . . No price was mentioned between. Mrs. Swindell and 
myself. I did not have any understanding with Mrs. Swindell as to 
what amount would be paid me at all. I expected to get the amount 
Mr. Hamlin had contracted to pay me because she didn’t mention what 
she was going to pay us, so I just expected the balance of my salary. 
I expected some arrangements would be made to pay me before or di- 
rectly after the season closed. I expected the administrators to pay me. 
I didn’t expect I had a contract with the individuals. I expected the 
admimstrators to pay me. I considered I made a contract with the 
individuals as administrators. . . . I have brought suit for a cer- 
tain amount against the estate.” 

There were certain expressions, according to plaintifi’s testimony, 
made by Mrs. Swindell tending to show individual responsibility, but 
at the same time reasonably construed with plaintiff’s testimony above 
set forth, it indicates they were made as an administratrix carrying out 
a contract that in law the administrators were bound to carry out or 
suffer loss. In fact, from the above testimony, plaintiff looked to the 
estate for payment. 

The other evidence on the part of plaintiff was not sufficient to be 
submitted to a jury to show individual responsibility on the part of 
defendants. The judgment below is 

Affirmed. 





J. GLENN SMITH, Executor or ROBERT G. SMITH, DECEASED, ET AL., V. 
THE TRAVELERS PROTECTIVE ASSOCIATION OF AMERICA. 


(Filed 6 May, 1931.) 


Removal of Causes D a—Allegation and proof determines amount in 
controversy and not the prayer for judgment. 

The sum which the plaintiff in an action is entitled to recover is the 

amount to which he is entitled upon the allegation and proof, and not 

the amount prayed for in the prayer for relief, and where an action is 
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brought on a five thousand-dollar policy of insurance, the complaint 
alleging upon information and belief that the amount recoverable was 
not less than three thousand dollars and praying judgment in the sum of 
three thousand dollars, and the plaintiff expressly refuses to waive or 
remit the amount of their claim in excess of three thousand dollars, the 
amount in controversy is within the jurisdiction. of the Federal court, 
and the defendant’s motion for removal of the cause from the State to 
the Federal court on the ground of diversity of citizenship should be 
allowed. 


Apprat by plaintiff from Cowper, Special Judge, at March Special 
Term, 1931, of Mecxiensure. Affirmed. 

This action to recover on a certificate of membership issued by de- 
fendant to Robert G. Smith, deceased, was begun in the Superior Court 
of Mecklenburg County, North Carolina, on 6 December, 1930. 

Plaintiffs allege in their complaint that by the terms of said certifi- 
cate of membership they are entitled to the benefits thereof; that Robert 
G. Smith died on 15 September, 1929, from bodily injuries received by 
him through external, violent and accidental means on 5 September, 
1929; that said bodily injuries, independently of all other causes, re- 
sulted in his death; and that at the date of his death the said Robert G. 
Smith was a Class A member of the defendant association in good 
standing. 

Paragraph 5 of the original complaint filed by the plaintiffs is as. 
follows: 

“That a portion of Article 10 of section 4 of the defendant’s constitu- 
tion provides as follows: 

“Whenever a Class A member in good standing shall through external, 
violent and accidental means, under the limitations and provisions of 
the constitution and amendments thereto, receive bodily injuries which 
shall independently of all other causes, result in death within six months 
from the date of said accident, $5,000 shall be paid to the beneficiary 
named in said certificate of such deceased Class A member.” 

Before the time within which the defendant was required to file an 
answer or other pleading to the complaint, had expired, plaintiffs 
amended their original complaint by striking therefrom paragraph 5 as 
above set out, and substituting instead thereof the following: 

“5. The plaintiffs are informed and believe, and upon such informa- 
tion and belief allege, that the constitution and by-laws of the defendant 
provide in substance, that whenever a Class A member in good standing 
shall, through external, violent and accidental means, receive bodily 
injury which shall, independently of all other causes, result in death, 
then the beneficiary named in the certificate of such Class A deceased 
member shall be paid a certain amount of money, which amount, as 
the plaintiffs are informed and believe, is not less than $3,000.” 
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The prayer for judgment in the original complaint, which has not 
been amended in that respect, is as follows: 

“Wherefore, the plaintiffs pray judgment against the defendant in 
the sum of $3,000, with interest thereon from 5 September, 1929, and 
for the costs of this action to be taxed by the clerk.” 

Thereafter, and before the time within which defendant was required 
to file an answer or other pleading to the complaint had expired, the 
defendant filed its petition, accompanied by the bond required by law, 
for the removal of the action from the Superior Court of Mecklenburg 
County to the District Court of the United States for the Western Dis- 
trict of North Carolina for trial. The ground for such removal, as set 
out in the petition, is diversity of citizenship, it also being alleged in 
the petition that the amount in controversy in the action exceeds the 
sum of $3,000, exclusive of interest and cost. 

It was thereupon ordered by the clerk of the Superior Court that the 
action be removed in accordance with the prayer of defendant’s petition. 
Plaintiffs excepted and appealed to the judge. 

At the hearing of this appeal the plaintiffs having expressly declined 
to file a formal remittitur for all amounts in controversy over and 
above $3,000, exclusive of interest and cost, as suggested by the judge, 
the order of removal made by the clerk was confirmed. Plaintiffs ex- 
cepted and appealed from the order of the judge to the Supreme Court. 


John M. Robinson and Hunter M. Jones for plainttffs. 
Tillett, Tillett & Kennedy and F. Grainger Pierce for defendant. 


Connor, J. The sole question involved in this appeal is whether the 
amount in controversy in the action pending in the Superior Court of 
Mecklenburg County, as shown by the entire record, exceeds the sum of 
$3,000. If the amount does not exceed this sum, there was error in the 
order of the judge confirming the order of the clerk for the removal of the 
action from the State court to the Federal court, and said order should 
be reversed. In that event the District Court of the United States has 
no jurisdiction of the action. If, however, the amount in controversy 
exceeds the sum of $3,000, exclusive of interests and costs, there was no 
error in the order, and the same should be affirmed. In that event the 
District Court of the United States has jurisdiction of the action, and 
the defendant, under the Constitution and laws of the United States, is 
entitled to the removal of the action. 

On the cause of action alleged in the original complaint, the plaintiffs 
are entitled to recover of the defendant the sum of $5,000. This cause 
of action arises on contract and is not divisible for purposes of juris- 
diction. On the allegations of the amended complaint, plaintiffs are 
entitled to recover judgment for all the benefits to which they are en- 
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titled as beneficiaries under the certificate of membership in the de- 
fendant association held by Robert G. Smith at the date of his death. 
It is expressly provided in the constitution and by-laws of the defendant 
that in the event which has occurred, as appears from the allegations of 
the complaint, the sum of $5,000 shall be paid by the defendant to the 
beneficiaries designated in the certificate. It is clear, we think, that the 
amount in controversy in the action is $5,000, notwithstanding the 
amendment to the complaint, unless, as contended by the plaintiffs, this 
amount is to be determined not by the allegations of the complaint, but 
by the prayer therein that the plaintiffs recover of defendant on their 
cause of action only the sum of $3,000, with interest and cost. 

It is provided by statute in this State that the complaint in a civil 
action must contain a demand for the relief to which the plaintiff sup- 
poses himself entitled. If the recovery of money is demanded, the 
amount must be stated. C. S., 506. It has been held that under this 
statute, the plaintiff is not restricted to the specific relief demanded in 
the prayer of his complaint, but that he may have all the relief to which 
he is entitled on the facts alleged in his complaint. and established by 
the evidence at the trial. This principle has been applied frequently in 
cases where the relief granted was equitable in its nature. Pryan v. 
Canady, 169 N. C., 579, 86 S. E., 584; Hendon v. R. R., 127 N. C., 
110, 37 S. E., 155; McNeill v. Hodges, 105 N. C., 52, 11 S. E., 265; 
Knight v. Houghtalling, 85 N. C., 17. In the last cited case it is said: 
“We have not failed to observe that the answer of the defendants con- 
tains but a single prayer for relief, and that for a rescission of the 
contract. But we understand that, under the Code system, the demand 
for relief is made wholly immaterial, and that it is the case made by the 
pleadings and the facts proved, and not the prayer of the party, which 
determines the measure of relief to be administered, the only restriction 
being that the relief given must not be inconsistent with the pleadings 
and proofs. In other words, the Code has adopted the old equity prac- 
tice when granting relief under a general prayer, except that now no 
general prayer need be expressed in the pleadings, but is always implied.” 
In Reade v. Street, 122 N. C., 301, 30 S. E., 124, which was an action on 
a note, it was said that the prayer of the complaint does not bind the 
plaintiff who is entitled to such judgment as the pleadings and proof 
justify. Hence, it was held that if a judgment is for a greater amount, 
or of a different nature from the prayer for judgment, but is justified 
by the pleadings and proof, it is immaterial that it is not in conformity 
with the prayer of the complaint. In that case the judgment was for 
$457.72, whereas the prayer was for the recovery of only $423. In his 
opinion, Judge Clark says: “The prayer for judgment does not bind 
the plaintiff, as he may have mistaken the relief to which he is entitled 
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upon his pleadings and proof. Indeed where the proof is of a greater 
sum than that alleged in the complaint, the court below might permit an 
amendment of the complaint even after judgment.” See Henofer v. 
Realty Co., 178 N. C., 584, 101 S. E., 265, where Reed v. Street is cited 
and approved. 

It is also provided by statute in this State that the relief granted to 
the plaintiff, if there is no answer, cannot exceed that demanded in his 
complaint; but in every other case the court may grant him any relief 
consistent with the case made by the complaint and embraced within 
the issue. C.S., 606. As the time for answering the complaint in the 
instant action had not expired, when defendant filed its petition for the 
removal of the action, and as the right of defendant thereafter to file 
an answer, either in the State court, in the event its petition was denied, 
or in the Federal court, in the event its petition was granted, was not 
affected by the order, whether of removal or not, this statute is not 
applicable to the decision of the question involved in this appeal. The 
restriction of the relief which may be granted a plaintiff, when no answer 
is filed by the defendant, applies only when the plaintiff moves for judg- 
ment by default final, C. S., 595, or for jacemtent by default and in- 
quiry. C.S., 596. 

In the absence of a’ waiver by the plaintiffs in the instant case, in 
the nature of a remittitur, express or implied, of their right to recover 
the full amount to which they are entitled on the cause of action alleged 
in the complaint, this amount, and not the amount for which they 
demand judgment, is the amount in controversy for the purpose of 
determining whether or not defendant is entitled to the removal of the 
action from the State to the Federal court for trial. There is no 
express waiver on the record; nor are there any facts from which a 
waiver may be implied. Plaintiffs at the hearing before the Judge on 
their appeal from the order of the clerk, expressly declined to enter on 
the record such waiver. 

We have examined the cases cited and relied on by plaintiffs in this 
Court to sustain their contention that the amount in controversy in this - 
action is only $3,000. We do not regard these cases as controlling or as 
determinative of the question involved in this appeal. 

In Iowa C. R. Co. v. Bacon, 236 U. S., 305, 59 L. Ed., 591, where the 
petition for removal was denied on the ground that the amount in con- 
troversy was less than the amount required for the jurisdiction of the 
Federal court, it is said: “It was, of course, essential to the removal of 
the case, that the amount in controversy should have been sufficient to 
give the Federal court jurisdiction. The State court had authority to 
determine the effect of the prayer to the petition, and it decided that 
under the petition, no more than the amount prayed for could be recov- 
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ered in the action, notwithstanding the statement that the estate had 
suffered damage in the sum of $10,000.” 

This was an action brought in a State court of Iowa to recover dam- 
ages for wrongful death. The damages were alleged in the complaint at 
$10,000; the sum demanded in the prayer was less than the amount 
required to confer jurisdiction on the Federal court. In this case, re- 
ported in 137 N. W., at page 1011, it was said by the Supreme Court 
of Iowa that in that State in an action for unliquidated damages, a 
prayer in the petition for a judgment in a sum less than the damages 
alleged therein is equivalent to a remittance or waiver of the difference, 
and establishes the amount in controversy. For this reason, the petition 
of the defendant for the removal of the action to the Federal court from 
the State court, was properly denied by the latter court. 

In Woods v. Massachusetts Protective Association, 34 Fed. (2), 501, 
it was held that where plaintiff, as beneficiary under a life insurance 
policy for the sum of $5,000, brought suit in a State court, and de 
manded judgment for the sum of $3,000 only, the action was not 
removable from the State court to the Federal court, because the amount 
in controversy, as determined by the prayer for judgment did not ex- 
ceed the sum of $3,000, exclusive of interest and cost. The action was 
heard in the United States District Court on a motion to remand to the 
State court from which it had been removed. The motion was allowed. 
In his opinion the judge quoted with approval from 17 Standard Proc., 
878, as follows: 

“If an amount above the jurisdiction of the court remains due and 
unpaid on an obligation or debt, a party may voluntarily remit and 
abandon all claim and right to recover the amount which thus exceeds 
the jurisdiction and may maintain his action for an amount within the 
jurisdiction of the court.” 

In Beatty, Adm«., v. Massachusetts Protective Association, decided 
by the Supreme Court of South Carolina on 5 March, 1931, and not yet 
reported, involving the valdity of an order of the State court denying 
the petition of the defendant for the removal of the action from the 
State court to the Federal court, it was held that the amount in contro- 
versy was determined by the prayer for Judgment in the sum of $3,000, 
and not by the allegations of the complaint which were sufficient to 
constitute a cause of action on a life insurance policy for $5,000. In 
that case it is said: “It is true, this Court has repeatedly held that the 
plaintiff may obtain any relief appropriate to the case made by the 
pleadings and the evidence, without regard to the form of the prayer 
for relief; that is, he will be given such relief as he may be entitled to 
notwithstanding that the prayer for relief is defective. Especially is 
this true in an equity case. But this does not mean that a party insti- 
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tuting a suit cannot remit or waive so much of his claim as he sees fit, 
and such remittance or waiver amounts to an acknowledgment of pay- 
ment for the amount so waived or remitted, for which an action could 
not afterwards be maintained. Such waiver or remittance may be 
set forth either in the body of the complaint or in the prayer for relief, 
either directly or indirectly. When the plaintiff in the prayer for relief 
asks for a smaller amount than that stipulated in the instrument sued 
on it amounts to a waiver and the plaintiff, as in the case at bar, can- 
not afterwards maintain an action for the amount so waived, but is 
bound thereby.” We regard this as a correct statement of the law, but 
where as in the instant case, the plaintiffs expressly declined to waive 
or remit the amount of their claim, as shown by the entire record, and 
thereby reserved the right thereafter to move the State court, in its 
discretion, for leave to amend the prayer of their complaint, this prin- 
ciple is not applicable. 

We find no error in the order. It is 

Affirmed. 





MOLLIE J. MARSH et at. y. H. C. MARSH Et At. 
(Filed 6 May, 19381.) 


1. Deeds and Conveyances C f—Meaning of conditions for support of a 
person is usually determined by construction of entire instrument. 


Clauses in a conveyance of real property providing for the support and 
maintenance of a person are usually determined as to their effect by a 
construction of the entire instrument, one clause may be construed as a 
personal covenant, another a charge on rents and profits of the land, or 
another a lien or charge on the land itself. 


2. Same—Condition for support of person in this case held to be charge 
on land itself and prior to subsequent mortgage. 

A husband and wife conveyed their lands to their son to effect a family 
agreement, the deed providing for the support of the grantors and the 
payment of a certain sum of money to the grantee’s sister as part of the 
consideration, all parties in interest signed the deed, and it was duly 
registered, the son failed to comply with the conditions therein imposed 
on him, and by a subsequently registered mortgage obtained a loan for 
his separate and personal use: Held, the provisions for the support of 
the parents and sister amounting to an equitable lien on the lands prior 
to that of the mortgage, the mortgagee taking with notice thereof by 
reason of the prior registration of the deed. 


AppraL by defendants Chickamauga Trust Company, trustee, and 
Prudential Insurance Company of America, from Stack, J., at February 
Term, 1931, of Union. No error. 
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Action to declare certain provisions in a deed of conveyance an 
equitable lien or charge on land. On 29 March, 1920, J. D. Marsh and 
his wife executed and delivered to H. C. Marsh a deed conveying three 
tracts of land containing 326 acres. The deed was signed by the grantors 
and by the grantee and Lois Lee Marsh. The parties stipulated that 
H. C. Marsh should pay to his sister, Lois Lee Marsh, $3,000 from time 
to time as she should need the money (for which he executed a note) 
and should take care of J. D. Marsh and his wife so long as they should 
live, and “provide for them a home, suitable clothing, board, and take 
care of them in a reasonably comfortable manner, and pay all doctor 
and medical bills and supply them with reasonable necessaries of life.” 
It was agreed that if he failed to do so at any time the property should 
revert to the grantors during their natural lives and that they should 
recelve the rents and profits as long as they or the survivor should live, 
and that the property at the death of the survivor, should go to the 
grantee in fee. H. C. Marsh was to pay their funeral expenses and 
erect a marker at their graves. 

H. C. Marsh and Lois Lee Marsh are the son and angi of the 
grantors in the deed. J. D. Marsh died in 1921. 

On 12 September, 1925, H. C. Marsh made a deed of trust to the 
Chickamauga Trust Company: as trustee, purporting to convey the 
land in controversy to secure a debt due by him to the Prudential In- 
surance Company of America, and the trustee has advertised the land 
for sale. 

The deed executed to H. C. Marsh by his father and mother recites 
as the consideration a nominal sum and the covenants, agreements, 
terms, conditions and qualifications therein set forth. 

The jury returned the following verdict: 

1. Is the plaintiff, Lois Lee Marsh, a daughter of J. D. Marsh and 
confined to the State Hospital at Morganton as mentally deficient, as 
alleged in the complaint? If so, how long? Answer: Yes, about seven 
years. 

2. If so, has W. T. Morgan been duly appointed next friend to the 
said Lois Lee Marsh and authorized to bring this suit, as alleged in the 
complaint? Answer: Yes (by consent). 

3. Did J. D. Marsh and wife, Mollie J. Marsh, Lois Lee Marsh and 
H. C. Marsh make and execute the paper-writing referred to in the 
complaint and registered in Book 56, page 576, in the office of register 
of deeds for Union County? Answer: Yes (by consent). 

4. Has the defendant, H. C. Marsh, paid to the plaintiff, Lois Lee 
Marsh, the $3,000 described in the paper-writing registered in Book 56, 
page 576, or any part thereof? Answer: No. 
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5. Has the defendant, H. C. Marsh, taken care of J. D. Marsh and 
Mollie J. Marsh and provided for them a home, suitable clothing, board, 
and cared for them in a reasonably comfortable manner, paid, all doctor 
bills, medical bills and supplied them with the necessaries of life, in 
accordance with the paper-writing registered in Book 56, page 576? 
Answer: Not supported Mrs. M. J. Marsh for last two or three years. 

6. Has the defendant, H. C. Marsh, paid the funeral expenses and 
erected a suitable marker to the grave of J. D. Marsh, deceased? 
Answer: Paid the funeral expenses, but erected no marker to his grave. 

7. Did Lois Lee Marsh sign said instrument (Ex. A) as evidence of 
her consent thereto? Answer: Yes. 

It was thereupon adjudged that Lois Lee Marsh is entitled to recover 
of H. C. Marsh $3,000 with interest at 6 per cent from 1 January, 
1921 (the maturity of the note), to be charged upon the land as an 
equitable lien thereon from 29 March, 1920 (the date of the deed), 
subject to the life estate of Mrs. Marsh, and therefore prior to the con- 
veyances under which the defendants claim; that the land reverted to 
Mrs. Marsh for life; and that if H. C. Marsh failed to comply with 
the contract within sixty days, the land should be sold. The Chicka- 
mauga Trust Company and the Prudential Insurance Company of 
America appealed. 


John C. Sikes for plaintiff. 
W. B. Love and W. H. Booker for Chickamauga Trust Company and 
Prudential Insurance Company of America. 


Apams, J. The meaning of clauses in a conveyance of real property 
providing for the support or maintenance of a person is usually deter- 
mined by a construction of the entire instrument, One clause may be a 
personal covenant, another a charge on the rents and profits of the land, 
and a third a lien or charge on the land itself. Basdley v. Bailey, 172 
N.C., 671. It appears in the case before us that H. C. Marsh not only 
accepted the deed, but signed it under his seal; that he is bound by the 
provisions of the deed is therefore not in dispute. In re Peaden, 199 
N. C., 486; Peel v. Peel, 196 N. C., 782. The question is whether there 
are clauses in the deed which create a lien or charge upon the land. We 
are of opinion that there are and that there is no error in the record. 

Many of our decisions have dealt with exceptions similar to the one 
interposed in this case, and to some of them we refer as authorities in 
support of the judgment. In Aston v. Galloway, 38 N. C., 126, the 
devise in part was as follows: “I give and devise the land, after the death 
of my said wife, to my nephew J. A. and his heirs, he paying to my 
two other nephews E. and G. A. as they respectively arrive at the age 
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of twenty-one years, the sum of £100 each.” In the opinion the Court 
said: “Was the £100 given to the plaintiff as is stated in the case, a 
charge on-the land? We think it was an equitable charge, that is, that 
in this Court the land is to be regarded as a security for it. In the 
ease of Abrams v. Windup, 3 Russ., 35, a testator devised lands to Joseph 
Bulmer, for paying his son Thomas Bulmer £50, when of the age of 
twenty-one years. The Master of the Rolls was of opinion that this 
was a devise of the fee to Joseph Bulmer, charged with the payment of 
the £50 to his son. In Miles v. Leagh, 1 Atk., 573, testator devised 
lands to his wife for life, remainder to his son R. in fee; and he gave 
to A. a legacy of £150 to be paid in twelve months after his son R. 
should come to enjoy the premises. The legacy to A. was held to be a 
charge, and 1t was decreed with interest from the death of the testator’s 
wife, against R’s son and heir. In Ladd v. Carter, Pree. Chan., 27, a 
devise of lands to A. for life, remainder to such child or children as 
should be living at his death and to their heirs, A. paying £40 to R. 
This was a charge, not only on A’s estate for life, but also on the 
remainder. In the case now before us, the words immediately follow- 
ing the devise to John Aston are, ‘he paying to my two nephews £100 
each, at their ages of twenty-one years: But if it should so happen that 
they should be of age before John shall be in possession of the said 
plantation and lands, in that case he is not bound to pay under two 
years from the day of his taking possession. It seems to us, that the 
£100 was not intended by the testator, to be a personal debt on the 
devisee, in remainder only; but it was to arise out of the land, after 
the devisee should get into the possession of the same, and he be able to 
make it out of the rents and profits—therefore it was a charge upon 
the land.” 

A devise to L. provided he pay E. three hundred dollars is a charge 
on the land. Woods v. Woods, 44 N. C., 290. The same construction 
was given the following clause in deed of conveyance: “For the con- 
sideration of $200 and the faithful maintenance of T. L. and wife 
P. L.” Laxton v. Tilly, 66 N. C., 327. So as to a clause “reserving 
also the care and support” of the grantor’s daughter. Wall v. Wall, 
126 N. C., 405. In Outland v. Outland, 118 N. C., 138, the provision 
was this: “In consideration of the property I have given to Elijah and 
Cornelius, they are to have the care of and support Thomas, and it is 
my will that he should have his choice which of them he will live with, 
and the other pay half the expense.” It was held to create a charge on 
the land. The following additional cases may be consulted: Misen- 
heimer v. Sifford, 94 N. C., 592; Carter v. Worrell, 96 N. C., 358; 
Hunt v. Wheeler, 116 N. C., 422; Allen v. Allen, 121 N. C., 328; 
Fleming v. Motz, 187 N. C., 593; Cook v. Sink, 190 N. C., 620. 
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It is stated in the judgment that the appellants took their alleged title 
with notice of the charge upon the land. Outland v. Outland, supra; 
Fleming v. Motz, supra. 

As pointed out in the judgment the deed to H. C. Marsh was executed 
to effect a family settlement, the conditions and terms being a part of 
the consideration. The provision for the support of his parents and 
afflicted sister 1s in effect a charge or equitable lien on the land. 

No error. 





MRS. OPAL PICKETT, ADMINISTRATRIX oF W. L. G. PICKETT, D&EcEASED, V. 
CAROLINA AND NORTHWESTERN RAILWAY, TOWN OF NEWTON 
AND W. C. WILKINSON. 


(Filed 6 May, 1931.) 


1. Municipal Corporations E c—City is liable for injury caused by dan- 
gerous condition of street of which it has actual or implied notice. 
A city is liable in damages to one whose personal injury or death is 
proximately caused by a dangerous condition of its streets of which the 
city had sufficient express or implied notice. 


2. Same—HEvidence of implied Knowledge of city of dangerous condition 
of street held sufficient. 


Where a dangerous place in the street of a city has existed for a 
sufficient length of time to have been known by the city in the exercise of 
due care in inspection, the city will be held to have implied knowledge 
thereof, and where there is evidence that a dangerous condition in the 
street of a city had existed for about four months, and that the superin- 
tendent of public works of the city, in the course of his duties, passed 
thereover several times a day, it is sufficient evidence of notice by the city 
of such dangerous condition. 


3. Same—City is not relieved of liability for dangerous condition of street 
by fact that Highway Commission had taken over construction. 
Where the State Highway Commission has taken over the construction 
of a street and bridge within the incorporated limits of a town, the town 
is not thereby relieved of liability for an injury proximately caused by 
a dangerous condition of the street at the bridge when the town has had 
implied notice of such condition which had existed for several months, 
C. §8., 3846(j) providing that the State Highway Commission should 
assume full and exclusive responsibility for the maintenance of all roads 
forming a part of the State highway system expressly excepting from its 
provisions streets in towns and cities. 


4. Evidence D h—Evidence of other accident at place of injury held com- 
petent, the record disclosing that conditions were unchanged. 

In an action to recover damages caused by an accident at a dangerous 
place in a city street where the street was under construction it is com- 
petent to show that other accidents had occurred at the same place, the 
record disclosing that the conditions had remained unchanged. 
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Crviz action, before Shaw, J., at July Term, 1930, of Catawsa. 

The evidence tended to show that the Carolina and Northwestern 
Railway crosses a public street in the town of Newton; that an over- 
head bridge had been erected over the tracks of the railway company, 
and that said bridge was within the corporate limits of said town. 
Some time prior to 26 December, the State Highway Commission, 
under and by virtue of chapter 2, Public Laws of 1921, C. S., 3846(a), 
et seqg., had taken over for the purpose of paving and constructing said 
street as a part of the State highway system. The street had been im- 
proved to within several feet of the bridge. The distance between the 
termination of the concrete road and the bridge was variously estimated 
from fifteen to forty feet. Therefore, traveling the concrete road ap- 
proaching the bridge when within fifteen to forty feet of the bridge, 
there was a drop or declivity of about five feet; that is to say, the con- 
crete street was four or five feet higher than the dirt space between the 
end of the concrete street and the bridge. This drop or declivity, accord- 
ing to the evidence, sloped gradually from the end of the concrete street. 
The bridge was situated at an angle. Some of the witnesses testified 
that the angle was about twenty-five degrees. In other words a traveler 
moving along the concrete street, when he arrived at the termination of 
the concrete, would be compelled to make a sharp turn to get on the 
bridge, and the testimony tended to show that if the street were pro- 
jected in a straight line it would not hit the bridge at all. The Highway 
Commission had placed various signs upon the street approaching the 
bridge. These sign boards were labeled “Danger.” ‘Weak bridge.” 
“One-way bridge.” Another sign read, “Dangerous bridge.” ‘Railroad 
bridge, very dangerous.” “Traffic may proceed at owner’s risk.” Lan- 
terns were attached to the signs at the bridge to give further warning 
of danger. This condition had existed for a period of about four 
months prior to the time of plaintiff’s death. 

On. 26 December, 1928, at about 6:45 pm. W. L. G. Pickett, who 
lived at Rich Square, North Carolina, was traveling through the town 
of Newton in a Chevrolet truck loaded with opera chairs, which he was 
transporting from Hickory, North Carolina, to Rich Square, North 
Carolina. The evidence tended to show that the hghts or lanterns upon 
the bridge were not lighted on this particular night and that said 
Pickett in attempting to cross said bridge struck the corner of the 
bridge, causing him to lose control of his truck, which ran a few feet upon 
the bridge, turned over and caught fire, resulting in his death. There was 
other evidence tending to show that the runners or planks running across 
the bridge were cupped up and in a defective condition. 

Plaintiff alleged and offered evidence tending to show that the sharp 
curve, the sudden drop or declivity on the hard-surfaced street, the 
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absence of hghts, and other defective approaches to the bridge, together 
with the fact that the bridge was placed at an angle to the street, pro- 
duced a dangerous situation upon the street at the bridge. The town of 
Newton filed an answer alleging that the State Highway Commission 
was in control of said street and said bridge, and that the same was 
then under construction, and that, therefore, the town of Newton was 
charged with no responsibility for the maintenance and repair of said 
street and bridge. 

At the conclusion of plaintifi’s evidence the defendant railway com- 
pany moved for judgment of nonsuit, and the motion was allowed by 
the court. 

The town of Newton offered in evidence the complaint and decree in 
the case of Town of Newton v. State Highway Commission. The decree 
provided that the Highway Commission would take over and construct 
route No. 10 through the town of Newton. 

The following issues were submitted to the jury: 

1. “Was the death of plaintiff’s intestate caused by reason of the neg- 
ligence of the defendant, town of Newton, as alleged in the complaint?’ 

2. “If so, did plaintiff’s intestate, by his own negligence, contribute 
to his death, as alleged in the answer ?”’ 

3. “What damages, if any, is the plaintiff entitled to recover?” 

It does not appear how the issues were answered, but judgment was 
entered in favor of plaintiff and against the defendant, town of Newton, 
for the sum of $7,000, from which judgment the defendant town ap- 
pealed. 


Wilson Warlick, W. B. Councill and W. A. Self for town of Newton. 
R. O. Everett, Justice C. Rudisill and Jno. W. Hester for plaintiff. 


Broepen, J. When the State Highway Commission takes over a 
publie street in an incorporated town for the purpose of constructing 
and maintaining same as a link in the State highway system, is such 
town thereby relieved from all liability for negligence to persons using 
said street 

As the State Highway Commission is a State agency it is not liable for 
negligence resulting in personal injury or death. Carpenter v. A. A., 184 
N.C., 400. Hence, if the town of Newton is not liable, then the motion 
for nonsuit as to it should have been granted. 

A municipality owes certain specific and nondelegable duties to the 
public. These duties are summarized in Willis v. New Bern, 191 N. C.,, 
507. There was ample evidence of the dangerous condition of the 
street at the bridge, and, upon the evidence, the bridge itself was a part 
of the highway. #. BR. v. McArtan, 185 N. C., 201. In the Willis case, 
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supra, the Court said: “It is further established by the decisions referred 
to that a municipal corporation is not an insurer of the safety of its 
streets, nor is any duty imposed upon it to warrant that the condition of 
its streets shall at all times be absolutely safe. Neither will the breach 
of such duties imposed warrant a recovery by the mere showing that a 
defect existed and that an injury has resulted proximately therefrom. 
It must be further shown that the governing authorities of the munici- 
pality had notice of the defect. This essential notice arises from: (1) 
Actual notice or knowledge directly imparted to the proper officials of 
the municipality; (2) implied, constructive or imputed notice. The 
principle creating and governing, implied, constructive or imputed 
notice is thus stated in Shearman & Redfield on the Law of Negligence, 
6 ed., Vol. 2, sec. 369: ‘Unless some statute requires it, actual notice is 
not a necessary condition of corporate liability for defect which caused 
the injury. Under its duty or active vigilance, a municipal corporation 
is bound to know the condition of his highways, and for practical pur- 
poses, the opportunity of knowing must stand for actual knowledge. 
Hence, where observable defects in a highway have existed for a time 
so long that they ought to have been observed, notice of them is implied, 
and is imputed to those whose duty it is to repair them; in other words, 
they are presumed to have notice of such defects as they might have dis- 
covered by the exercise of reasonable diligence.’ ” 

In the case at bar there was sufficient evidence of notice of the condi- 
tion of said street. The superintendent of public works of defendant 
town testified that it was a part of his duty to keep the bridges of the 
town 1u proper repair and that in the course of his duties he passed over 
the bridge in controversy sometimes twice or three times a day. 

Therefore, we have this situation: A portion of the street of the town 
was in a defective and dangerous condition, and the town had express 
notice thereof. Consequently, nothing else appearing, the town would 
be liable for all injuries received by travelers using said street proxi- 
mately caused by such defects. But the defendant town, conceding the 
ordinary rule of law applicable to such a situation, contends that it is 
absolved from liability because of the fact that the Highway Commis- 
sion had sole and exclusive control of said street at the time of the death 
of plaintiff’s intestate. This contention, however, cannot be maintained. 

The powers of the State Highway Commission, as originally created, 
are contained in chapter 2, Public Laws of 1921, and the amendments 
thereto. C. 8., 3846, et seg. In section 10, subsection (g) of the Road 
Act of 1921, now subsection (g), C. S., 3846(j), it is provided that the 
State Highway Commission shall “assume full and exclusive responsi- 
bility for the maintenance of all roads other than streets in towns and 
cities, forming a part of the State highway system from date of acquir- 
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ing said roads.” Obviously, the road act did not relieve municipalities 
from responsibility for dangerous conditions or defects existing in 
streets forming a part of the State highway system, certainly after 
notice. Hence, the trial judge ruled correctly in declining to enter judg- 
ment of nonsuit. Michaux v. Rocky Mount, 193 N. C., 550. 

Exception was taken to certain evidence tending to show other acci- 
dents at this bridge prior to the time of the death of plaintiff’s intestate. 
The record discloses that the conditions existing at the bridge had re- 
mained unchanged for several weeks. Hence, the evidence was compe- 
tent. Conrad v. Shuford, 174 N. C., 719; Perry v. Mfg. Co., 176 N. C., 
68; McCord v. Harrison-Wright Co., 198 N. C., 748. 

Upon the whole record, it is the opinion of the Court that the case has. 
been correctly tried. 

No error. 





IN THE MATTER OF EVA R. BEAL. 
(Filed 6 May, 1931.) 


Trial G a: Appeal and Error J b—No appeal will LHe from action of trial 
court in setting aside verdict in his discretion. 
Where the trial court sets aside the verdict as a matter within his dis- 
eretion no appeal will lie therefrom, and in such cases it is not necessary 
that he should find the facts. 


Civit action, before Small, J., at October Term, 1930, of GuitFrorp. 


Sharp & Sharp for caveators. 
Ghdewell, Dunn & Gwyn for propounders. 


Per Curtam. The question of law involved appears from the follow- 
ing findings of fact and judgment entered by the trial judge: 

“This cause came on for trial, and during the progress of the trial, 
and before more than one witness had completed her testimony it was 
suggested to the court by counsel present, that the propounder to the 
will was represented by counsel, to wit, Senator P. W. Glidewell, of 
Reidsville; that the court had previously inquired if the propounder 
was represented by counsel, and was informed by counsel for the 
caveator that he knew of no counsel representing the propounder. 

That, during the progress of the trial, and when the court was in- 
formed that Mr. Glidewell represented the propounder, the court in- 
formed counsel for the caveator of this fact and told counsel for the 
caveator that the court would allow him to proceed, but that if it after- 
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wards developed that the propounder was represented by counsel, that 
the court would probably set aside the verdict. 

The court finds as a fact that P. W. Glidewell is a practicing attorney 
of Reidsville, North Carolina, and is a regular practicing attorney in 
the county of Guilford, and that said Glidewell had not received a copy 
of the calendar upon which the case was calendared for trial, and that 
said Glidewell appeared within about two hours after the verdict of the 
jury and made a motion to set aside the verdict, stating that he was the 
regularly retained counsel for the propounder. The court so found as 
a fact all of the above as stated, and set aside the verdict in the court’s 
discretion, and refused to sign the Judgment tendered by counsel for the 
caveator.” 

From the foregoing it appears that the judge set aside the verdict in 
his discretion. In such cases it is not necessary to find the facts, and 
the judgment is affirmed upon authority of Bird v. Bradburn, 131 
N. C., 488; Abernethy v. Yount, 188 N. C., 837; Likas v. Lackey, 186 
N. C., 398. 

Affirmed. 





W. D. BETHELL vy. B. F. LEE. 
(Filed 18 May, 1931.) 


Process B c—Statutory requirements of affidavit for service by publi- 
cation held substantially complied with in this case. 

Our statute allowing service of summons by publication, C. S., 484, 
providing among other things that it be made to appear to the satisfac- 
tion of the court by affidavit that the person to be served “cannot after 
due diligence be found in the State” is in derogation of the common law, 
and its requirements must be substantially complied with, and held: where 
the summons has been duly returned “defendant not to be found in the 
State,” and at the time of its issuance it was alleged in a verified com- 
plaint and in supporting affidavits that the cause of action was for money 
had and received, and that the defendant was beyond the limits of the 
State, and was a resident of another State, the statute was substantially 
complied with and the validity of the service is upheld. 


Civin action, before Finley, J., at November Term, 1930, of Rocx- 
INGHAM. : 

The evidence tended to show that on 4 June, 1921, B. F. Lee insti- 
tuted a civil action against George W. Bethell. On 6 June, 1921, the 
sheriff returned the summons with the following entry: “Not to be 
found in Rockingham County.” On the same day the plaintiff filed a 
complaint alleging “that the defendant is a resident of the State of 
Virginia, residing in the city of Norfolk.” And further, “that the 
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defendant, George W. Bethell, is indebted to the plaintiff in the sum of 
$4,218.50, and interest thereon from 1 July, 1920; that no part of said 
debt has been paid to satisfy the entire amount, but the entire amount 
is still due and owing to the plaintiff by the defendant; that there are 
no offsets or counterclaims in favor of defendant and against the plain- 
tiff on account of said debt.” On the same day the plaintiff Lee made 
an affidavit as follows: “That he is about to commence an action against 
the above-named defendant for the purpose of recovering $4,218.50, with 
interest from 1 July, 1920; that the said defendant is a nonresident of 
the State of North Carolina and is beyond the reach of process issuing 
from the courts of said State.’ On the same day the plaintiff Lee filed 
another affidavit as follows: “That George W. Bethell, the defendant, is 
justly indebted to B. F. Lee, the plaintiff, in the sum of $4,218.50, with 
interest from 1 July, 1920, as nearly as he can ascertain same over and 
above all discounts, setoffs and counterclaims which the said defendant 
has against him, which said debt arose from breach of contract on the 
part of the defendant, whereby the said defendant failed and refused 
to pay the plaintiff and his assignor the said sum of $4,218.50, with 
interest from 1 July, 1920, which said sum of money was due this 
plaintiff and his assignor for money paid by the plaintiff and his 
assignor to the use of defendant; that the said George W. Bethell is a 
nonresident of the State of North Carolina and has been for several 
years; that the said George W. Bethell is the owner of certain real 
estate situated in the State of North Carolina, the value of which being 
sufficient to satisfy the claim of this plaintiff. Wherefore, this plaintiff 
prays the court for a warrant of attachment authorizing the seizure 
under said attachment of any and all property owned by the said George 
W. Bethell to the end that the claims of this plaintiff may be satisfied.” 

Thereupon, on 6 June, 1921, the clerk of the Superior Court made the 
following order: “It appearing to the court from the affidavit of the 
plaintiff filed in the above-entitled cause that the defendant, George W. 
Bethell, is a nonresident of the State of North Carolina, and is beyond 
the reach of process issuing from the courts of this State, and it further 
appearing from said affidavit that the said B. F. Lee has a good cause 
of action against the said Geo. W. Bethell: 

It is, therefore, ordered that notice of this action be published once a 
week for four weeks in Madison Messenger, a newspaper published in 
Rockingham County, setting forth the title of the action and stating 
the names of the parties and amount of the claim, the issuing of the 
attachment and a brief recital of the subject-matter and nature of the 
suit, and requiring the defendant to appear before the clerk of the 
Superior Court of Rockingham County, at his office in Wentworth, on 
12 July, 1921, and answer or demur to the complaint of the said plain- 
iit.” 
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It appears that a proper notice of summons and warrant of attach- 
ment was duly published as required by law. 

Thereafter, on 7 January, 1924, the clerk of the Superior Court 
entered the following judgment: “This cause coming on to be heard 
before the undersigned, and it appearing that the defendant has been 
properly served with notice of this action by publication as provided 
for by law, and it further appearing that the plaintiff has filed a duly 
verified complaint, and that from said complaint it appears that the 
defendant is indebted to the plaintiff in the sum of four thousand two 
hundred eighteen and 50/100 dollars, with interest from 1 June, 1921, 
a warrant of attachment was issued against the property of the defend- 
ant, and that pursuant to said warrant of attachment on the following 
described tract of land: Lying and being in Ruffin Township, Rocking- 
ham. County, State of North Carolina, and containing 356 acres, and 
adjoining the lands of J. M. Walsh, the Alverson Place, and the lands 
of Charlie Yates, and being known as the Chandler Mill Tract. The 
part of the said land of which was levied on being all the right, title and 
interest of George W. Bethell. It is, therefore, ordered, considered and 
adjudged that the plaintiff recover of the defendant the sum of four 
thousand two hundred eighteen and 50/100 dollars, and interest from 
1 July, 1930, and the costs of this action. And it is further ordered, 
considered and adjudged that this judgment is a specific lien on the 
above-described tract of land as to all right, title and interest of the 
said defendant, George W. Bethell, and it is further ordered, considered 
and adjudged that execution be issued against said land to satisfy said 
judgment.” 

Subsequently, on 10 August, 1929, George W. Bethell and wife con- 
veyed his interest in the land described in the judgment in the case of 
Lee v. Bethell, to W. D. Bethell, the plaintiff in the present action, and 
this deed was duly recorded. Thereafter, on 11 November, 1929, the 
plaintiff, W. D. Bethell, brought the present suit against B. F. Lee, 
alleging that the judgment of Lee v. Bethell, rendered on 7 January, 
1924, was irregular, null and void; that the attachment in said action 
was irregular and void, and that the said judgment constituted a cloud 
upon plaintiff’s title. Wherefore, he prays that the judgment entitled 
B. F. Lee v. George W. Bethell be canceled and declared null and void.” 

When the cause came on for hearing the record disclosed that the 
court was of the opinion that the affidavits offered in the attachment 
suit of Lee v. Bethell “were insufficient as a matter of law, upon which 
to base an order for summons to be made by publication and to issue war- 
rant of attachment.” The court further charged the jury that if they 
believed the evidence they would answer the issues in favor of plaintiff. 

Upon the verdict, judgment was rendered that the warrant of attach- 
ment in the action of B. F. Lee v. George W. Bethell “with its purported 
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or attempted service, is void and of no legal force and effect and that 
the same likewise be canceled and held for naught.” It was further 
ordered that the judgment and attachment proceeding cast a cloud upon 
plaintiff’s title and said proceedings were ordered stricken from the 
record. 

From judgment so rendered the defendant appealed. 


Wm. Reid Dalton for plaintcff. 
Glidewell, Dunn & Gwyn for defendant. 


Broepen, J. The vital question of law presented bv the record is 
whetner the attachment proceedings in the case of F. B. Lee ». Geo. W. 
Bethell were valid. 

Attachment is a statutory remedy in derogation of common law, and 
hence must be strictly construed. Notwithstanding, substantial com- 
phance with the requirements of the statute is sufficient. Best v. 
British & American Co., 128 N. C., 351; Page v. McDonald, 159 
N. C., 38. 

It is to be noted that the summons in the attachment suit was re- 
turned by the sheriff “not to be found in Rockingham County.” Noth- 
ing else appearing, this return would be insufficient to support a service 
of summons by publication because C. 8., 484, requires that it must 
appear to the satisfaction of the court by affidavit that the person to be 
served “cannot after due diligence be found in the State.” Sawyer v. 
Drainage District, 179 N. C., 182. But was a summons necessary in the 
first instance? The record discloses that at the time of instituting the 
suit on 4 June, 1921, the plaintiff Lee filed a verified complaint and 
two affidavits. The verified complaint alleges that the defendant, Geo. 
W. Bethell, was a resident of the State of Virginia, residing in the city 
of Norfolk. ( In one affidavit it was stated that said defendant was a 
“nonresident vf the State of North Carolina and is beyond the reach of 
process issuing from the courts of said State.” In another affidavit filed 
at the same time, it was stated “that the said Geo. W. Bethell is a non- 
resident of the State of North Carolina and has been for several years.” 

The principle of law applicable to such facts is clearly stated by 
McIntosh in North Carolina Practice and Procedure, section 800, page 
926, as follows: “But where it clearly appears to the court, by affidavit, 
that the defendant is nonresident and cannot be personally served, the 
affidavit and order for publication will take the place of the summons, 
and this to be followed by seizure of property, and publication gives 
the court jurisdiction, without going through the useless formality of 
issuing a summons and having the sheriff make the return that the de- 
fendant is not to be found.” The text is wholly supported by the au- 


N.C.] SPRING TERM, 1931. 159 





GRIER Vv. WOODSIDE. 


thorities cited, to wit: Grocery Co. v. Bag Co., 142 N. C., 174; Mulls v. 
Hansel, 168 N. C., 651; Jenette v. Hovey & Co., 182 N. C., 30. See, 
also, Mohn v. Cressey, 193 N. C., 568; Lemly v. Ellts, 143 N. C., 200; 
Hess, Rogers & Co. v. Brower, 76 N. C., 428; Luttrell v. Martin, 112 
N. C., 593. 

The affidavit in the case at bar states that the cause of action is for 
breach of contract for money had and received; that the defendant had 
been a nonresident of the State for several years and is a resident of the 
State of Virginia and not subject to the process of the courts of North 
Carolina. The notice of summons and warrant of attachment states 
that the cause of action is to recover a specific sum for money had and 
received, and also sets out the time and place of the return of summons 
and warrant of attachment. 

Upon the whole record the court is of the opinion that a substantial 
compliance with the statutes is disclosed and the judgment is 

Reversed. 





NETTIE MERRITT GRIER v. JAY L. WOODSIDE anp 
HOWARD WOODSIDE. 


(Filed 13 May, 1931.) 


1. Parent and Child A a—Liability of parent for negligent driving of 
automobile by minor son is governed by ‘‘family car” doctrine. 

The father is not ordinarily liable for the torts of his minor son by 
reason of the relationship, and his liability must be predicated upon some 
principle of agency or employment, and where the son causes injury while 
driving his father’s automobile the theory of agency is determined by the 
“family car’ doctrine. 


2. Same—Where son uses father’s automobile with consent and approval 
of father the “family car’’ doctrine applies. 


Where a parent owns an automobile for the convenience and pleasure 
of his family, a minor child who is a member of the family, though using 
the car at the time for his own purposes with the parent’s consent and 
approval, will be regarded as representing the parent in such use, and 
the parent will be held responsible for the negligence of the son causing 
injury to another. 


3. Same—Consent of father to use of car by son may be implied from 
circumstances, and in this case it is held a question for the jury. 


The consent of the parent to the use of his family automobile by the 
son for the sole purpose of the latter may be implied from the circum- 
stances, such for example, as the habitual or customary use for his own 
purposes by the son, and where there is evidence to this effect the testi- 
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mony of the father that at the time of purchasing the car he told his 
son not to use it without his consent raises the question of the implied 
consent of the father as against the father’s motion as of nonsuit. 

4. Trial E g—Instruction in this case held not to contain prejudicial 
error. 

An instruction of the trial judge to the jury upon the liability of a 
father under the “family car’ doctrine for his minor son’s negligence in 
causing an injury to another is not held for prejudicial error in this case 
because of the use of the words “driven by the son on various occasions,” 
it being admitted that the son had been driving the car for more than two 
years, and it thus appearing that the jury must have understood he was 
referring to his habitually and customarily driving it. 

5. Evidence C a—Where plaintiff makes out prima facie case the burden 
of going forward with the evidence is properly placed on defendant. 

Where in an action against a father for the negligent driving of his 
automobile by his minor son the court charges the jury that where the 
plaintiff has introduced evidence that the son habitually and customarily 
used the ear with his father’s consent, that the burden was upon the 
father to show that on the particular occasion in suit the son was driving 
without his consent, is not error, the instruction in effect placing the 
burden of going forward with the evidence on the defendant after the 
plaintiff, upon whom was the burden of proof, had made out a prima 
facie case. 


ApprEAL by defendants from Harding, J., at Spring Term, 1931, of 
Merckienserc. No error. 

The plaintiff brought suit to recover damages for personal injury 
resulting from the collision of her automobile with one driven by the 
defendant, Howard Woodside. The defendant, Jay L. Woodside, was 
the owner of the car and Howard Woodside, 18 years of age, is his son. 
On 31 May, 1930, at about 6 p.m. the plaintiff was driving her car in 
an easterly direction on Templeton Avenue in the city of Charlotte, and 
Howard Woodside was driving his father’s car in a southerly direction 
on Euclid Avenue. At the intersection of the two avenues a collision 
of the cars occurred, resulting in injury to plaintiff and damage to her 
car. The various acts of alleged negligence are set out in the com- 
plaint. 

The defendants, admitting that Howard Woodside was a minor and 
that his father owned the car, denied all the allegations of negligence 
and pleaded contributory negligence of the plaintiff in bar of her re- 
covery. The following verdict was returned: 

1. Was the plaintiff injured and damaged by the negligence of the 
defendant, Howard Woodside, as allegd in the complaint? Answer: 
Yes. | 

9. If so, is the defendant, Jay L. Woodside, responsible for and 
chargeable with such negligence? Answer: Yes. 
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3. Did the plaintiff, by her own negligence, contribute to her injury, 
and damage as alleged in the answer? Answer: No. 

4. What damages, if any, is the plaintiff entitled to recover? Answer: 
$2,150. 

Judgment was rendered for the plaintiff and the defendants appealed, 
assigning error. 


John M. Robinson and Hunter M. Jones for plaintiff. 
O. H. Gover for defendant. 


Apams, J. There was no error in overruling the defendants’ motion 
for nonsuit. Indeed, the neghgence of the son is not in controversy. 
The matters in dispute are the alleged liability of the father and a 
question of error in the charge to the jury. | 

This Court has held that the owner of an automobile is not liable in 
damages for injury resulting from its negligent operation merely be- 
cause of his ownership, and that as a rule a father is not lable for the 
torts of his minor son. Brittingham v. Stadvem, 151 N. C., 299; Lan- 
villa v. Nissen, 162 N. C., 95; Taylor uv. Stewart, 172 N. C., 203. In 
such cases lability for the son’s negligence will ordinarily be imputed 
to the father only on some principle of agency or employment. Walson 
v. Polk, 175 N. C., 490; Belyeu v. Beck, 178 N. C., 481; Robertson v. 
Aldridge, 185 N. C., 292. But with respect to the use of automobiles 
this principle must be considered in connection with the family-purpose 
doctrine, which has been adopted as the law of this jurisdiction. Wzl- 
ltams v. May, 173 N. C., 78; Clark v. Sweaney, 176 N. C., 529; Tyree 
v. Tudor, 181 N. C., 214; Allen v. Garibaldi, 187 N. C., 798; Watts v. 
Lefler, 190 N. C., 722; Plott v. Howell, 191 N. C., 882; Goss v. Williams, 
196 N. C., 213. <A concise statement of the doctrine is set out in Rob- 
ertson v. Aldridge, supra: “Where a parent owns a car for the con- 
venience and pleasure of the family, a minor child who is a member of 
the family, though using the car at the time for his own purposes with 
the parent’s consent and approval, will be regarded as representing the 
parent in such use, and the question of liability for neghgent injury 
may be considered and determined in that aspect.” 

Under this doctrine the question of liability does not depend on the 
relation of parent and child; the question is whether the child was 
using the car for one of the purposes for which it was provided. Hence, 
the consent of the parent need not be express; it may be implied from 
circumstances, such, for example, as the habitual or customary use of 
the car. Wallace v. Squires, 186 N. C., 339. 

In the case before us there was evidence tending to show that Jay L. 
Woodside had owned a Franklin car for more than two years; that the 
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son had driven it during this period on an average of once or twice a week 
with his father’s consent; that he was living with his father as a mem- 
ber of the family; and that the car was used for family purposes. There 
was evidence that Jay L. Woodside came home at five in the afternoon 
and parked the car in the driveway; that while he was in his house his 
son took charge of the car and started to a pressing club for a suit of 
clothes, and that soon afterwards he got information of the collision. 

True, the father testified that when he bought the car and perhaps at 
other times he told his son not to use it without his consent; but the 
record discloses circumstances from which the jury was fully warranted 
in finding that the son was using the car at the time of the collision 
with the imphed consent of his father. The doubt was a matter for the 
jury, and should not be resolved against the plaintiff as a conclusion 
of law. 

The defendants complain of an instruction relating to the family pur- 
pose doctrine in which the court referred to the son’s use of the car on 
“various occasions” instead of his habitual or customary use of it; but, 
considering the instruction in view of the admitted fact that the son 
had been driving the car for two years, we are of opinion that the jury 
could not have been prejudiced or misled. 

An exception was taken to the following instruction: “So, under our 
law when it is shown that the son on various occasions has driven an 
automobile belonging to his father, with his knowledge and with his 
consent, with his permission and with his authority, that is sufficient 
to carry it to the jury and the burden shifts to the defendant, the father 
in this case, to explain the relationship and to show he did not have 
authority on that particular occasion.” 

We do not understand this instruction in any way to change the 
burden of the issue. The judge had previously told the jury that the 
burden was on the plaintiff to satisfy them by the greater weight of the 
evidence that at the time of the collision Howard Woodside was acting 
as agent of his father. The evident meaning of the instruction is that 
after the introduction of evidence sufficient to carry the case to the jury, 
it was encumbent upon the defendant to go forward with evidence tend- 
ing to rebut the prima facie case made by the plaintiff in this respect. 
The question has been frequently discussed and in view of our decisions, 
we deem it unnecessary to review the cases in which the point has been 
presented. White v. Hines, 182 N. C., 275. 

No error. 
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HUGH JOHNSTON, sy His Next Frienp, v. NEW AMSTERDAM 
CASUALTY COMPANY. 


(Filed 13 May, 1931.) 


1. Insurance N b—Policy covering car while being used by employees in 
employer’s business does not cover car when used for employee’s 
purpose. 

The provisions of an automobile liability insurance policy with an 
“omnibus coverage clause” extending its coverage to employees of the 
insured while using the cars of the insured and engaged in the perform- 
ance of its business, does not extend to the use of such cars by an em- 
ployee for purposes unrelated to or independent of the business of the 
insured, as in this case the use of the car by the employee after business 
hours for purposes exclusively his own. 


2. Insurance E b—Where language limiting insurer’s liability is not 
ambiguous it may not be construed to enlarge liability. 


Where the language of a policy of insurance is ambiguous or suscepti- 
ble of more than one construction, it should be given that construction 
favorable to the insured, but where the insurer’s liability is limited by 
unambiguous language, the policy, as a rule should not be construed to 
enlarge the liability beyond the plain meaning of its terms. 


AppraL by plaintiff from Harding, J., at February Term, 1931, of 
Mercxiensure. Affirmed. 

This case was heard upon an agreed statement of facts. The defend- 
ant 18 a corporation engaged in the business of writing liability insur- 
ance on automobiles, and on 1 April, 1928, executed and delivered to 
the C. D. Kenny Co., Inc., one of its liability insurance policies. On 
22 December, 1928, J. B. Hirst, an employee of the Kenny Company, 
while driving the car referred to in the insurance policy negligently 
damaged a car of the plaintiff, who brought suit against Hirst and the 
Kenny Company, but recovered only against Hirst a judgment for $435, 
with interest and costs. An execution was issued on the judgment and 
returned unsatisfied, Hirst being insolvent. At the time of the accident 
the insurance policy was in force and effect. Hirst had customarily 
used the car in going from and returning to his home, morning and 
evening. He kept it at his house during the night. In going to and 
from home after and before work he was legally in possession of it and 
used it with the knowledge and consent of the Kenny Company. When 
the collision. and consequent damage occurred, Hirst was driving the 
car without the knowledge of the Kenny Company on the Derita road 
about 10 o’clock at night in company with a woman whom he had taken 
up at the City Library about 6 o’clock. He was engaged in “business 
entirely his own and without the knowledge of the Kenny Company.” 
The Derita road is north of the city limits. Hirst lived in the south- 
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eastern section of the city of Charlotte, known as Dilworth. He was a 
traveling salesman for the Kenny Company and used the car in his 
work for the company. When he took the woman in his car le had 
finished his work for the day. The policy of insurance is set out in the 
record. 

Upon the agreed facts Judge Harding adjudged that the plaintiff 
take nothing by his action and recover his costs. The plaintiff ex- 
cepted and appealed. 


G. T. Carswell and Joe W. Ervin for plainteff. 
J. Laurence Jones and J. L. Delaney for defendant. 


Apams, J. The policy of insurance contains an “omnibus coverage” 
clause in which the defendant agreed “to extend the insurance, subject 
to the limits expressed in statement 6 of the schedule, so as to be avail- 
able in the same manner and under the same conditions as it is available 
to the named assured (C. D. Kenny Company, Inc.), to any person or 
persons while riding in or legally operating any of the automobiles 
described in the schedule and to any person, firm, or corporation legally 
responsible for the operation thereof, provided such use or operation is 
with the permission of the named assured,” etc. Statement 6 of the 
schedule provides that the lability of the defendant shall not exceed 
the amounts named in subsections a, b, and ¢, respectively. 

The plaintiff takes the position that this clause extends the insurance 
to Hirst, and that the defendant is liable in damages to the plaintiff in 
the amount of his judgment. The defendant contends that the ‘“‘omni- 
bus coverage” clause, purporting to extend the insurance to certain 
persons therein referred to, is subject to the exclusions set out in the 
policy under Condition A, among which is this provision: “This policy 
does not cover any automobile while being used in any business, trade, 
or occupation other than described in statement 8 of the schedule.” 
Statement 8 1s as follows: “The occupation or business of the assured 
is Wholesale and retail teas, coffees, and sugars.” 

The controversy, it will be observed, is reduced to the compass of a 
single question: Under the terms of Condition A and statement § does 
the policy cover the car in question while being used by Hirst for his 
own convenience or pleasure without the knowledge of the Kenny Com- 
pany, and on “business entirely his own” and utterly unrelated to his 
employer’s business and to his duties as its traveling salesman? In our 
opinion the question should be answered in the negative and the judg- 
ment of the trial court should be affirmed. 

As authority for his position the plaintiff cites Dickinson v. Mary- 
land Casualty Co., 101 Conn., 369, 41 A. L. R., 500; Peterson »v. 
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Maloney (Maryland Casualty Co., Garnishee), 232 N. W. (Minn.), 790, 
and Stovall v. New York Indemnity Co., 8 S. W. (2nd) (Tenn.), 473; 
but neither of these cases is decisive of the question presented in the 
present appeal. In the first two, the clause purporting to extend the in- 
surance so as to be available to certain persons in hike manner and under 
the same conditions as it is available to the named assured, is substan- 
tially the same as that of the policy under consideration. Yet, there is 
a marked difference between this policy and the policies construed in 
the Dickinson case and the Peterson case. The crucial distinction is 
this: Condition A and statement 8, above set forth, do not appear in 
the latter policies. In the Stovall case the determinative question, as 
stated in the opinion, was whether at the time of the accident the em- 
ployee was using the automobile with the permission of his employer. 

We recognize the established principles that a policy of insurance, if 
the language is ambiguous or susceptible of more than one interpreta- 
tion, should be given a construction favorable to the assured, and that 
if the insurer’s liability is limited by unambiguous language the policy, 
as a rule, should not be construed to enlarge the liability beyond the 
plain meaning of its terms. Gant v. Ins. Co., 197 N. C., 122; McCain 
v. Ins. Co., 190 N. C., 549. In the case before us the “omnibus coverage” 
clause extending the insurance to persons other than the named assured 
is limited by the provision that the policy shall not cover any automobile 
while being used in any business, trade, or occupation except the occu- 
pation or business of dealing in teas, coffees and sugars. The phrase, 
“while being used,” has reference to the time of the casualty; and ob- 
viously at that time the car was not being used in the employer’s busi- 
ness. Judgment 

Affirmed. 





UNION INDEMNITY COMPANY vy. HENRY D. PERRY. 
(Filed 138 May, 1931.) 


1. Evidence D f—Evidence to be admissible as corroborative evidence 
must be introduced after testimony sought to be corroborated. 
Corroborative evidence must be of evidence already introduced at the 
trial to be admissible on that ground. 


2. Appeal and Error J e—Where same evidence has been admitted with- 
out objection, exception thereto will not be sustained on appeal. 
Where on ecross-examination evidence is erroneously admitted over 
exception it will not be held for reversible error if brought out by ap- 
pellant on his redirect examination. 
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3. Same—Refusal of court to submit issue tendered held not reversible 
error in this case. 


Where the amount alleged to be due by contract is a mere matter of 
calculation from the other undisputed evidence in the case, the refusal 
of the court to submit an issue tendered thereon is not reversible error, 
where the controversy is determined by the answer of the jury to the 
issue submitted. 


Crvin action, before Small, J., at October Term, 1930, of Guinrorp. 

The facts surrounding the controversy are stated in the former ap- 
peal in this case, reported in 198 N. C., 286. 

This cause was tried upon the following issue: “Was the extra work 
done under the original contract between the parties?” The defendant 
excepted to the issue submitted and tendered the following issue: “What 
amount, if any, is the defendant, Henry D. Perry, due and owing to the 
plaintiff, Union Indemnity Co?” 

The defendant offered evidence tending to show that he completed the 
work specified in the original contract and had moved his machinery 
and road force to another location, and that thereafter the authorities 
of the city of High Point requested him to do additional work; that 
after going over the proposition he consented to do said work, and that 
the additional work was done under a new and distinct contract with the 
city, for which no bond was required or given. 

The jury answered the issue “Yes,” and from judgment upon the 
verdict the defendant appealed. 


Manly, Hendren & Womble and Kenneth M. Brim for plainteff. 
King, Sapp & King for defendant. 


Broapen, J. The first witness for plaintiff was asked the following 
question on cross-examination by the defendant: “And that is all that 
he (Perry) ever contracted to pay, and that is what he told you, wasn’t 
it?” The witness would have answered “Yes,” but upon objection of 
plaintiff the question and answer were excluded, and the defendant ex- 
cepted. This exception is not sustained for the reason that the contract 
was in writing and the amount to be paid was specified in the instru- 
ment. Neither was the evidence competent at the time it was offered to 
corroborate the defendant Perry for the reason that Perry had not then 
been examined as a witness or offered any testimony as to the transaction. 

The plaintiff offered the city engineer as a witness and propounded the 
following question: “Mr. Taplin, state whether or not in July, 1925, 
at the time of the letting of this contract, if you as city engineer for the 
eity of High Point, contemplated the construction of additional water 
and sewer extensions to that estimated in the contract?’ The witness 


N. C.] SPRING TERM, 1931. 767 


INDEMNITY Co. v, PERRY. 


answered, “Yes, sir, I did.” The defendant excepted to the question 
and answer upon the theory that the city engineer had not communi- 
cated to the defendant the fact that other work was contemplated at the 
time of the letting. However, on redirect examination by the plaintiff, 
witness testified without objection: “At the time this contract of July, 
1925, was let, this public letting, 1 had in mind to do other work of the 
same kind for the city. The council told me to get prices on water lines 
and that they might give it to Mr. Perry and they might not. 

When the bidders, including Mr. Perry, came over there to bid on the 
work they asked me if I thought there would be more work. I replied 
that I thought there would be, but to what extent I could not say.” 

The foregoing testimony of witness not having been elicited on cross- 
examination, and no objection having been taken thereto, even if his 
former testimony was incompetent, the exception cannot be sustained. 
Shelton v. R. R., 193 N. C., 670. 

The defendant in apt time objected to the issue submitted to the jury 
and tendered an issue as to indebtedness which the court declined to 
submit. The opinion of the Court upon the former appeal in 198 N. C., 
286, did not undertake to frame issues for the trial of the cause, but 
rather to state the propositions of law involved in the appeal. The 
amount of work done under the contract, whether performed under the 
original written contract or in pursuance of a subsequent verbal con- 
tract, produced a clear cut issue of fact, and nothing else appearing, the 
defendant’s exception to the failure of the court to submit an issue of 
indebtedness would be sound and maintainable, but the record tends to 
show that the amount of work done was not in controversy. It was 
alleged in the complaint that the amount of extra work done was 
$161,815.48, and the amendment to the answer seems to recognize the 
correctness of the amount stated. Furthermore, it was stipulated by 
counsel for both parties that the statement of estimates made by the 
city engineer for work done from 25 July, 1925, to 8 March, 1927, and 
offered at the trial was correct. These estimates showed the amount of 
work done amounted to $219,763.88. The original contract in writing 
provided for work amounting to $57,948.40. The difference between 
these two amounts is $161,815.48. Therefore, the amount of indebted- 
ness was exclusively a matter of calculation, and hence the exception 
cannot be sustained. 

Exceptions were also taken upon the ground that the court did not 
correctly instruct the jury, but an examination of the entire charge fails 
to produce a conviction of error, and the judgment is affirmed. 

No error. 
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STATE vy. HERMAN STEADMAN, MASS ATKINS anp 


(Filed 18 May, 1931.) 


1. Criminal Law L e—Error, if any, in the admission of evidence in this 
ease is held not to be prejudicial. 

Where the identity of the defendant in a criminal action as the one 
who committed the offense is in quesfion, and a witness has testified to 
the identity of the defendant to the best of his knowledge, and the State 
has introduced an affidavit of the witness positively identifying the de- 
fendant, and the judge instructs the jury not to regard the affidavit as 
substantive evidenee, but merely corroborative evidence if they found 
that it was corroborative: Held, the admission of the affidavit in evi- 
dence, if error, was not prejudicial. 

2. Criminal Law I g—In this case held: exception was to failure to give 
subordinate elaboration in charge requiring request for instructions. 

The failure of the trial court in his charge to the jury to define the 
term “satisfied beyond a reasonable doubt,” and to charge as to the pre- 
sumption of innocence will be considered as a failure to charge as to 
subordinate elaboration, and will not be held for reversible error, in the 
absence of a special request by the defendant. 


AvpEAL by Herman Steadman and Mass Atkins from Harding, J., and 
a jury, at September Term, 1930, of Potx. No error. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
Thomas L. Johnson and Shipman & Arledge for defendants. 


Crarkson, J. Frank Ballew, the prosecuting witness for the State, 
testified as to the robbery from his person and the identity of the appeal- 
ing defendants. Oscar Pate also testified for the State as to the identity 
of Mass Atkins, whom he had known for three or four years, in the fol- 
lowing language: “I took one of them to be Mass Atkins. . . . After 
I saw Mass Atkins and the other man in the woods, . . . the man 
I thought was Mass Atkins. . . . I can swear to the best of my 
knowledge it was him.” Oscar Pate also testified to certain other facts 
relative to the identity of Mass Atkins, the car he was driving, some- 
thing in his hand looked like a pistol, and another person with him, 
and described the appearance of the other person—this near the scene of 
the crime and shortly after the commission. The State then introduced 
an affidavit of Oscar Pate setting forth the above facts and a definite 
statement as to it being Mass Atkins. “I swear it was Mass Atkins.” 
The defendants objected, the objection was overruled and defendants 
excepted and assigned error. 
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In regard to this definite statement, Oscar Pate testified: “That is the 
affidavit I signed, all but one statement. J mean there is a statement in 
there that I did not make. Mr. Leonard says that I swore positively 
that I saw Mass Atkins, and I told Mr. Leonard that it was Mass Atkins 
to the best of my knowledge.” 

The court: “This affidavit has been offered in evidence by the State. 
It is not admitted as any evidence at all of any fact that is in that 
affidavit, but only admitted for your consideration in corroboration of 
what the witness has already testified to, if it does so corroborate.” 

There were other facts in the affidavit that did corroborate Pate. 
The fact that on the trial he did not go as far as to the identity of Mass 
Atkins as in the affidavit and the court’s instruction to the jury in 
regard to the affidavit, if error, we cannot hold as prejudicial. He 
reneged in regard to the positive statement in the affidavit, and his testi- 
mony on the trial was less damaging to Mass Atkins. Then again, he 
said that the positive statement was incorrect. All this was favorable 
to Mass Atkins. The facts here are different from 8. v. Melvin, 194 
N. C., 894. See Clay v. Connor, 198 N. C., 200. 

The charge of the court below is not subject to criticism for that the 
court did not define “Satisfied beyond a reasonable doubt,” and that the 
defendant 1s presumed to be innocent. No prayer for instruction was 
requested. S. v. Boswell, 194 N. C., 260. We can see no error in the 
charge of the court below in regard to the law applicable to good char- 
acter, nor that applicable to an alibi. No prayer for instruction was 
requested as to the evidence in regard to defendant’s character as in 
S. v. Morse, 171 N. C., 777. The court below fully set forth the facts 
and contentions in the charge as to the alibi set up by defendants. S. v. 
Melton, 187 N. C., 481. 

In Bank v. Rochamora, 193 N. C., at p. 8, quoting numerous authori- 
ties, the law is thus stated: “Where the instruction 1s proper so far as it 
goes, a party desiring a more specific instruction must request it.” This 
applies to subordinate elaboration, but not substantive, material and 
essential features of the charge. OC. S., 564; McCall v. Lumber Co., 
196 N.C., at p. 602; Moss v. Brown, 199 N. C., at p. 192. 

In the present case the matters complained of by defendants, except 
the alibi which was fully explained in the charge, were not substantive, 
material or essential features of the charge, but subordinate elaboration, 
and prayers for instruction should have been requested. 

The question of the identity of defendants was one for the jury to 
decide; there was ample evidence on the record of an alibi, but this was 
not believed by the jury. In law we find 

No error. 
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J. T. FLINCHUM vy. R. A. DOUGHTON, CHAIRMAN, ET AL. 
(Filed 15 May, 1981.) 
1. Trial C c—In this case held: defendant. was deprived of substantial 


rights contrary to usual course and practice of courts. 


Where proceedings against the State Highway Commission for dam- 
ages for the taking of petitioner’s land have been had without notifica- 
tion to the Commission as to the appointment of appraisers, confirmation 
of the appraisers’ report and transfer of the issue to the civil issue docket 
for trial, an order of the court continuing the trial for the defendant's 
attorneys not being able to attend at the time set for trial upon condition 
that defendant waive technical objections, pay costs, etc., is contrary to 
the usual course and practice of the courts. 


2. Judgments F e—Conditional or alternative judgments or orders are 
void. 


An order of continuance of the trial of an action providing that upon 
the performance of certain conditions the action should remain upon the 
civil issue docket for trial, otherwise the judgment of the clerk appealed 
from to be affirmed, is not self-executing, and will be declared void. 


AppraL by defendant from Stack, J., at February Term, 1931, of 
Moore. 

Special proceeding to assess damages to petitioner’s lands alleged to 
have been taken by the State Highway Commission in the location and 
construction of Highway No. 74. 

Summons was issued 1 December, 1930, returnable thirty days after 
date of service, and was served, together with the petition, 2 December 
following. Answer to the petition was filed 10 December, and on 
29 December, or three days before the expiration of the return day, 
without notice and in the absence of the defendant, the clerk entered an 
order appointing appraisers, but without designating when they should 
meet. 

Five days thereafter, to wit, on 3 January, 1931, the appraisers met 
without notice to the defendant, awarded damages to the petitioner in 
the sum of $1,500, found that there were no “special benefits” and 
failed to consider the question of general benefits. Notice of this ap- 
praisal was received by the defendant 6 January, 1931. Exceptions to 
the appointment of the appraisers, to the meeting of the appraisers, and 
to the award of the appraisers were filed 7 January. It appears from 
the record, however, that on 5 January, without notice to the defend- 
ant, the clerk had already entered judgment confirming the report of 
the appraisers. 

Without any ruling on the defendant’s exceptions, the cause seems to 
have been transferred to the civil issue docket, and was calendared for 
trial at the February Term, 1931, Moore Superior Court. 
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Counsel for the defendant being unable to attend the February Term 
of court, due to conflicting engagements, and failing to secure a con- 
tinuance by consent, wired the presiding judge asking that the case be 
continued for the term. This was granted upon the following condi- 
tions: 

“That the defendants waive all technical objections in the procedure, 
and particularly the lack of notice claimed in the motion, and the fur- 
ther express condition that the defendants pay the costs of this proceed- 
ing up to and including the present term of court. Upon the failure of 
the defendants to comply with the foregoing conditions the Judgment 
before the clerk will stand affirmed, and upon a waiver of the alleged 
irregularity and upon payment of the costs as aforesaid the action will 
stand regularly for trial upon the issues raised in the pleadings.” 

From this order the defendant appeals, assigning error. 


No counsel appearing for plaenteff. 
Charles Ross for defendant. 


Sracy, C. J. The defendant’s exceptions have not been passed upon 
either by the clerk or the judge, and under the order of continuance sub- 
stantial rights are required to be waived to obtain a hearing of any 
kind. This is contrary to the usual course and practice of the courts. 
Carter v. Rountree, 109 N. C., 29, 18 S. E., 716. Furthermore, the 
order in question is not self-executing, and its terms are conditional. 
Church v. Church, 158 N. C., 564, 748. E., 14. “Alternative or condi- 
tional judgments are void.” Lloyd v. Lumber Co., 167 N. C., 97, 83 
S. E., 248. 

The order will be vacated, to the end that further proceedings may 
be had as the law directs and the rights of the parties require. 

Error. 





WILLARD WILLIAMS vy. NORFOLK SOUTHERN RAILROAD COMPANY. 
(Filed 15 May, 1931.) 


1. Wills E c—Devise in this case held to create fee simple under the 
rule in Shelley's case, subject to be defeated by happening of event. 

A devise to the grandson of the testator to have and to hold during the 

term of his natural life, and no longer, and after his death to his bodily 
heirs in fee simple, but if he should die without issue, the remainder over 

to designated persons, creates a fee simple in the grandson under the 
rule in Shelley's case, subject to be defeated upon his death without issue. 
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2. Estoppel A a—Deed in this case would operate to estop grantors from 
denying that grantee was seized of the estate. 

Where under a devise of lands the first taker acquires a fee simple 
subject to be defeated upon the happening of a certain event, a quit-claim 
deed from the ulterior remaindermen to him, although the deed may not 
contain technical covenants of title, will estop the grantors from denying 
that the grantee became seized of the estate the deed purported to convey. 


Apprat by defendant from Cranmer, J., at November Term, 1930, 
of Witson. Affirmed. 


C. H. Bain for appellant. 
Finch, Rand & Finch for appellee. 


Avams, J. This is a controversy without action involving the con- 
struction of the following paragraph in the will of N. W. Willams, 
deceased: “I give and devise to my grandson, who has not been named, 
the son of my deceased son, Bug Williams, that certain tract or parcel 
of land lying and being situate in Old Fields Township, Wilson County, 
N. C., adjoining the lands of Delphia Eatman, I. C. Eatman, J. L. 
Fatman and others, containing 100 acres, more or less, and known as 
the J. Frank Eatman home place. To have and to hold the above 
described tract of land to the said son of my deceased son, Bug Wil- 
hams, for and during the term of his natural life, and no longer, and 
after his death to his bodily heirs, in fee simple, but in the event he 
dies without issue, then and in that event I give and devise the same 
to Plummer Williams and Wiley Williams, their heirs and assigns, in 
fee simple. I direct that this tract of land shall be rented out each year 
at public auction to the highest bidder during his minority.” 

The devise to Willard Williams, the grandson named in the will, for 
his natural life and after his death to his bodily heirs in fee simple, 
passes the fee under the rule in Shelley's case, subject to be defeated 
in the event of his death without issue. Roberson v. Griffin, 185 
N. €., 38; Benton v. Baucom, 192 N. C., 680; Foley v. Ivey, 193 
N. C., 453; Waddell v. Aycock, 195 N. C., 268; Martin v. Knowles, 
ibid., 427; Bradley v. Church, tbid., 662. 

But as the devisees designated in the ulterior limitation, Plummer 
Williams and Wiley Williams, have released by a quit-claim deed all 
their right and title to the land in controversy, the limitation over 1s 
eliminated, and Willard Williams, who is now of age, has the title in 
fee. Where a grantor executes a deed in proper form intending to 
convey his right, title and interest in land, and the grantee expects 
to become vested with such estate, the deed, although it may not contain 
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technical covenants of title, is binding on the grantor and those claim- 

ing under him, and they will be estopped to deny that the grantee 

became seized of the estate the deed purports to convey. Taylor v. 

Shufford, 11 N. C., 116, 129; Cherry v. Cherry, 179 N. C., 4; Crawley v. 

Stearns, 194 N. C., 15; West v. Murphy, 197 N. C., 488. Judgment 
Affirmed. 





MRS. GEORGE H. READ v. M. A. TURNER anp MATHILDE 
S. TURNER, GuarpIan, 


(Filed 18 May, 1981.) 


1. Clerks of Court C b—Clerk of court has no power to order guardian 
of lunatic to pay debt centracted prior to adjudication of lunacy. 

The clerk of the Superior Court has only such powers as are conferred 
on him by statute, and his statutory powers to appoint a guardian for 
one who hag been adjudged a lunatic, C. S., 2285, and the provision re- 
quiring such guardian to account to him in the administration of the 
estate, C. S., 2183-2188, and the power of the clerk to order the guardian 
to expend such sums as may be found by him necessary for the support 
of the lunatic and the members of his family dependent on him, cloes 
not give the clerk authority to order the guardian to pay debts of the 
lunatic contracted prior to the adjudication of lunacy. 


2. Courts A d—Supcrior Court has jurisdiction to order payment of debts 
of lunatic contracted before adjudication of lunacy. 

The Superior Courts in their equity jurisdiction have the power to 
order debts contracted by a lunatic before his adjudication of lunacy to be 
paid out of the funds in the hands of the guardian when there are funds 
available after provision has been made out of the estate for the mainte- 
nance of the lunatic and the dependents of his family. 


3. Insane Persons D b—Judgment ‘creditors of insane person before ad- 
judication are entitled only to prorate in funds available. 

Where a creditor has obtained judgment against his debtor before the 
latter’s adjudication as a lunatic, and seeks by action in the Superior 
Court against the guardian to subject moneys available for the payment 
of such claims to the payment of his judgment, and the guardian makes 
it to appear that there are other like creditors of the lunatic, and that 
the funds are insufficient to pay all claims: Held, a refusal by the 
court of the guardian’s motion to make other like creditors of the lunatic 
parties to the suit, is error and the case will be remanded, the judgment 
ereditors being entitled only to prorate in the funds available unless 
there are priorities by liens or mortgages, 


AppEaL by defendants from Harding, J., at Chambers in the city of 
Charlotte, N. C., on 29 November, 1930. Error. 
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This is an action begun on 26 July, 1930, in the Superier Court of 
Mecklenburg County, for judgment and decree, ordering and directing 
the defendant, Mathilde S. Turner, guardian of M. A. Turner, a lunatic, 
to pay to plaintiff, out of money in her hands belonging to the estate of 
said lunatic, the amount due on a judgment recovered by the plaintiff of 
the defendant, M. A. Turner, prior to his adjudication as a lunatic. 

Without objection, proceedings pending in said court, one begun by 
petition filed by the plaintiff herein in the action in which the judg- 
ment was recovered, and the other by petition filed by the plaintiff “In 
the matter of M. A. Turner, Lunatic, Mathilde 8. Turner, Guardian,” 
for the same relief as that sought herein, were consolidated with this 
action by order of Judge Harding, dated 29 November, 1930. 

The facts alleged in the complaint in this action, and also in the peti- 
tions in said proceedings, are as follows: 

1. On 21 February, 1927, in an action pending in the Superior Court 
of Mecklenburg County, entitled “Mrs. George H. Read v. M. A. 
Turner and M. E. Turner,” judgment was rendered that plaintiff in 
sald action recover of the defendants the sum of $3,000, with interest 
thereon from 11 November, 1926, and the costs of said action. This 
judgment is now duly docketed in the office of the clerk of the Superior 
Court of Mecklenburg County. No part of said judgment has been 
paid. The full amount thereof, with interest, is now due the plaintiff. 

2. On 8 March, 1927, the said M. A. Turner was duly adjudged a 
lunatic by the clerk of the Superior Court of Mecklenburg County, and 
thereafter the defendant herein, Mathilde S. Turner, was appointed by 
said clerk as guardian of the said M. A. Turner. The said defendant 
has qualified as such guardian, and is now engaged in the performance 
of the duties of said guardianship. The said M. A. Turner is now 
insane and is confined in the State Hospital for the Insane at Mor- 
ganton, N.C. 

3. On 30 March, 1927, an order was made by the clerk of the Superior 
Court of Mecklenburg County, authorizing and directing. the defendant, 
Mathilde S. Turner, guardian of M. A. Turner, to expend each month 
the sum of $400 for the support of the said lunatic and his family, the 
said sum to be paid out of the estate of the said lunatic, in the hands of 
his said guardian. 

4, The said lunatic has a monthly income of $750, which is paid to 
his said guardian by an insurance company under the terms of its policy 
issued to him and in force at the date of his adjudication as a lunatic. 
After paying the sum of $400 monthly for the support of the said 
Junatic and his family, as she has been authorized and directed to do 
by the clerk of the Superior Court of Mecklenburg County, the defend- 
ant, Mathilde S. Turner, guardian, now has in hand a sum of money 


N.C.] SPRING TERM, 1931. 775 
READ UV. TURNER. 


in excess of $6,000, belonging to the estate of said lunatic. It is not 
necessary for the said guardian to hold or retain the said sum of money 
for the support of the lunatic and his family, but said sum of money 
is available for the payment of his debts contracted prior to his adjudi- 
cation as a lunatic. 

On these facts alleged in her complaint, plaintiff prays that a judg- 
ment and decree be entered in this action adjudging that she is entitled 
to have her judgment against M. A. Turner, lunatic, paid and discharged 
out of the money in the hands of the defendant, Mathilde S. Turner, 
guardian, ordering and directing the said guardian to pay to plaintiff 
out of said money the amount due on her judgment. 

In her answers to the complaint in this action and to the petitions in 
said proceedings the defendant, Mathilde S. Turner, guardian of M. A. 
Turner, admits the facts to be as alleged therein, and says that she 
desires to disburse the money in her hands belonging to the estate of 
said lunatic as she may be directed to do by the court. In addition to 
the facts alleged in the said complaint and petition, she shows to the 
court : 

“(a) That there are docketed in the Superior Court of Mecklenburg 
County ten judgments against the estate of M. A. Turner, a lunatic, a 
list of said judgments being attached hereto. 

(b) That there are no other judgments against the estate of M. A. 
Turner. 

(c) That all of said judgments are for indebtedness incurred by 
M. A. Turner prior to the date on which he was adjudged a lunatic; 
that there are no outstanding debts against the estate of M. A. Turner 
incurred since he was adjudged a lunatic. 

(d) That as your respondent is informed and advised, the judgment 
in this cause has no priority or preference over the other judgments 
which have been recovered and docketed against the said M. A. Turner 
or said guardian; that all of said judgments have equal claim as to 
priority on said funds, and said funds if ordered disbursed on said 
judgments should be disbursed pro rata among the several judgments 
which have been docketed. 

(e) That as your respondent is informed and believes, there are other 
indebtednesses claimed against her ward, M. A. Turner, by various per- 
sons or corporations; that none of said indebtedness has been reduced to 
judgment and no action has been brought on any such indebtedness; 
that so far as your respondent is advised, all of such claims or indebted- 
ness would now probably be barred by the three-year statute of limita- 
tions; that more than three years have elapsed since the adjudication of 
insanity of M. A. Turner, and the appointment of your respondent as 
guardian of M. A. Turner, lunatic. 
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(f) That the funds in the hands of your respondent as guardian have 
been derived solely from health or disability insurance provisions in 
insurance policies; that it is necessary to pay the premiums on said 
policies in order to keep such policies in force; that loans were secured 
on certain insurance policies by M. A. Turner and your respondent is 
paying the interest on such loans; that some funds should be left in the 
hands of the respondent to be used for said purposes.” 

Attached to defendant’s answer to the complaint in this action, and 
to her answers to the petitions in the proceedings which have been con- 
solidated with this action, is a lst of judgments docketed in the office 
of the clerk of the Superior Court of Mecklenburg County against 
M. A. Turner, or against Mathilde S. Turner, guardian of M. A. Turner, 
lunatic, aggregating in amount $66,129.72, showing the name of each 
judgment creditor, and the date and amount of each of said judgments. 

After the order of consolidation had been made by Judge Harding, 
and when the action was called for hearing on the motion of plaintiff 
for judgment on the admissions in the pleadings, the defendant moved 
the court that all of the judgment creditors as shown on the list attached 
to her answers be made parties to this action, and be given leave to be 
heard before judgment was rendered. This motion was denied and de- 
fendant excepted. 

It was thereupon considered, ordered and adjudged by the court that 
the defendant, Mathilde S. Turner, guardian, be and she was directed to 
pay off and discharge, out of the funds in her hands belonging to the 
estate of M. A. Turner, lunatic, the judgment of the plaintiff against 
the said M. A. Turner, in the sum of $3,000, with interest thereon from 
11 November, 1926, and costs, together with the costs of this action, 
and of the proceedings consolidated herewith. 

From this judgment defendant appealed to the Supreme Court. 


Shore & Townsend for plaintrff. 
Walter Clark for defendant. 


Connor, J. If the judgment in this action from which the defendant 
has appealed is affirmed by this Court, the judgment for $3,000, with 
interest and costs, which the plaintiff recovered of M. A. Turner prior 
to his adjudication as a lunatic, will be paid in full out of his estate. 
The said estate, now in the hands of the defendant, as his guardian, and 
consisting of money, is not sufficient in amount for the like payment of 
the judgments of other creditors of the lunatic, whose debts were con- 
tracted also prior to the adjudication. The effect of the judgment in 
this action, therefore, is to give to plaintiff priority over other judg- 
ment ereditors, who are not parties to this action and who had no oppor- 
tunity to be heard before the judgment was rendered. 
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Power to appoint a guardian of a person who has been duly adjudged 
a lunatic (C. 8., 2285), is conferred by statute in this State on the clerk 
of the Superior Court of the county in which such person resided or had 
his domicile at the date of his adjudication. C.8., 2150. Such guardian 
is required to give a bond or other security to be approved by a judge or 
by the court. C. S., 2161. The bond must be conditioned that such 
guardian shall faithfully execute the trust reposed in him as such, and 
obey the lawful orders of the clerk or judge touching the guardianship 
committed to him. C. 8., 2162. In the administration of the estate in 
behalf of the lunatic, the guardian is subject to the orders of the clerk 
by whom he was appointed and to whom he is required by statute to 
account. C.8., 2183-2188. In proper cases it is the duty of the clerk 
to make an order authorizing and directing the guardian of a Junatic 
to expend from his estate such sum or sums as shall be found by the 
clerk are or may be required for the adequate support and maintenance 
of the lunatic and of the members of his family who are dependent on 
him. Lemly v. Hilis, 146 N. C., 221, 59 8. E., 683; McLean v. Breese, 
109 N. C., 564, 18 8. E., 910; McIthenny v. Savings Co., 108 N. C., 
311,128. E., 1001; Adams v. Thomas, 83 N. C., 522, and 81 N. C., 296; 
In re Latham, 39 N. C., 231. Ordinarily, the guardian and the sure- 
ties on his bond are fully protected by the orders of the clerk, approved 
in proper cases by the judge, with respect to the administration of the 
estate of his ward. 

It has been held by this Court that the clerk of the Superior Court 
is without power to authorize or order the guardian of a lunatic to pay 
out of the estate committed by the court to such guardian, debts of the 
lunatic contracted by him prior to his adjudication. In Blake »v. 
Respass, 77 N. C., 196, it was said by Bynum, J.: “By the common law, 
as well as by statute 17 Edward II, ch. 10, which was only declaratory 
of the common law, the king as parens patrie took charge of the effects 
of a lunatic, and held them, first, for the maintenance of him and his 
family, and second, for the benefit of his creditors, as the Court of 
Chancery might order from time to time.” As the clerk of the Superior 
Court in this State has only such powers as are conferred on him by 
statute, and as no power has thus been conferred on the clerk toe au- 
thorize or order the payment of the debts of a lunatic contracted prior 
to his adjudication, it follows that the clerk is without such power. 

The proceedings begun by petition “In the matter of M. A. Turner, 
lunatic, Mathilde 8. Turner, Guardian,” and by petition in the action 
entitled, “Mrs. George H. Read ». M. A. Turner and M. E. Turner,” in 
which the judgment for $3,000, with interest and costs, was rendered, 
should have been dismissed. The relief sought by the plaintiff on the 
facts alleged in the petitions in said proceedings can be had only in a 
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civil action instituted by the plaintiff against the guardian of the 
lunatic, in the Superior Court of Mecklenburg County. This Court by 
virtue of its general equity jurisdiction has power to grant the relief. 
Adams v. Thomas, 88 N. C., 521. 

The plaintiff has no lien by virtue of her judgment for $3,000 on the 
assets of the estate of M. A. Turner, in the hands of his guardian. She 
acquired no hen by the commencement of this action. The defendant, 
Mathilde S. Turner, guardian of M. A. Turner, lunatic, was well ad- 
vised when she presented to the court, in her answer to the complaint, 
the facts shown therein, to wit, that there were judgment creditors of 
M. A. Turner, other than the plaintiff, whose judgments were recovered 
upon debts contracted by the lunatic prior to his adjudication and prior 
to her appointment as guardian. On all the facts appearing in the 
pleadings, these judgment creditors are entitled to share pro rata in the 
estate of the lunatic, after adequate provision has been made for the 
support and maintenance of the lunatic and his dependent family. 
There was error in the refusal of the court to make an order that these 
creditors be made parties to the action, before judgment was rendered. 
For this error the action is remanded to the Superior Court of Meck- 
lenburg County for further proceedings in accordanee with this opinion. 
Before any order is made or judgment rendered in this action, the court 
should find that provision has been made by an order of the clerk of the 
Superior Court of Mecklenburg County out of his estate for the adequate 
support and maintenance of the lunatic and of the members of his 
family who are dependent on him. 

We quote with approval the language of Dillard, J., in Adams v. 
Thomas, 81 N. C., 296, as follows: 

“Property of a lunatic put into the hands of a committee is to be 
regarded as in custodia legzs, and no creditor can reach it for a pre- 
existing debt, except through the order of the Superior Court, and that 
order 1s never made until first a sufficiency is ascertained and set apart 
for his own maintenance and that of his family, if minors, and this 
administration of the estate is based on the idea that the sovereign owes 
the duty to a person thus unfortunate to devote his property primarily to 
his maintenance and to protect him against his existing creditors, 
except in subordination thereto.” 

Where, however, adequate provision has been made for the support 
and maintenance of a lunatic and the dependent members of his 
family, out of his estate in the hands of his guardian, and there remains 
any part of said estate which is available for the payment of his ecredi- 
tors, such part of said estate should be disbursed by the guardian, under 
an order or judgment of the Superior Court, pro rata, among the credi- 
tors, where there are no priorities by virtue of liens or mortgages. 

Error. 
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IN THE MATTER OF M. A, TURNER, Lunatic, anp MATHILDE 8. 
TURNER, GuarpIaAn, Ex PARTE. 


(Filed 18 May, 1931.) 


Insane Persons D b—Remedy of creditors of lunatic to subject estate to 
payment of debts contracted before adjudication is by civil action. 
Where judgment creditors of a lunatic seek to subject the funds of the 
estate in the hands of the guardian to the payment of their debts con- 
tracted before the adjudication of lunacy, their remedy is by civil action 
in the Superior Court and not by petition, and a petition brought by them 
for this purpose is properly dismissed. 


AppraL by petitioners from Cowper, Special Judge, at March Term, 
1931, of Meckiensere. Affirmed. 

This is a proceeding begun by the petition of certain judgment credi- 
tors of M. A. Turner, a lunatic, on behalf of themselves and all other 
judgment creditors of the lunatic. 

They pray that the court make an order that Mathilde S. Turner, 
guardian of the lunatic, disburse certain funds in her hands as such 
guardian, as payments pro rata on the judgments recovered of the 
lunatic and his guardian, on debts contracted by the lunatic prior to his 
adjudication. 

From judgment dismissing the proceeding, without prejudice, the 
petitioners appealed to the Supreme Court. 


FB. A. McClenaghan and Thomas C. Guthrie for petitioners. 
Shore & Townsend for Mrs. George H. Read, respondent. 


Connor, J. There is no error.in the judgment dismissing this pro- 
ceeding. The relief sought by the petitioners on the facts alleged in 
their petition can be had only in a civil action begun and prosecuted in 
the Superior Court. 

The petitioners and all other creditors of M. A. Turner, lunatic, 
should be made parties in the action entitled, “Mrs. George H. Read v. 
M. A. Turner e¢ al.,” this day remanded to the Superior Court of Meck- 
lenburg County for further proceedings in accordance with the opinion 
in Read v. Turner, ante, 773. 

Affirmed. 
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R, R. v. GASTON COUNTY, 


SOUTHERN RAILWAY COMPANY y. GASTON COUNTY. 
(Filed 13 May, 1981.) 


1. Taxation I b—Special statute relating to schedule of discounts and 
penalties in Gaston County held repealed by Machinery Act. 

The public-local statute relating to the schedule of discounts to be 
allowed and penalties to be enforced in the collection of taxes in Gaston 
County is held to be repealed by the Machinery Act passed thereafter at 
the same session of the Legislature providing for a schedule of dis- 
counts and penalties on all taxes levied by “any” county of the State, 
and where a taxpayer has paid the penalty imposed by the special act in 
an instance where the Machinery Act imposes no penalty, he is entitled 
to recover the amount so paid in his action therefor. Ch. 256, Public- 
Local Laws 1929; ch. 344, Publie Laws 1929. 

2. Statutes C a—General act will not be construed to repeal special act 
unless provisions of general act exclude such construction. 

Where a general and special act are passed on the same subject, and 
the two are necessarily inconsistent, the special act will be construed as 
an exception to the general law unless the provisions of the general law 
necessarily exclude such construction, and in this case Held: the pro- 
visions of the Machinery Act of 1929 providing for a schedule of dis- 
counts and penalties on all taxes levied by “any county” of the State 
repeal a special act relating thereto, the word “any” as used by the 
Machinery Act being construed te mean “all.” 


AppraL by defendant from Harding, J., at January Term, 1931, of 
Gaston. Affirmed. 

The judgment. of the court below is as follows: 

“It appearing from the pleadings that the facts are admitted and the 
right of the plaintiff to recover from the defendant the sum of $326.41, 
with interest thereon from 27 January, 1930, collected by the defendant 
as a penalty, in accordance with the provisions of chapter 256 of the 
Public-Local Laws of 1929, depends upon whether or not the aforesaid 
special act which was ratified on 11 March, 1929, was repealed by 
chapter 344 of the Public Laws of 1929, being the Machinery Act, rati- 
fied 19 March, 1929. 

And it appearing that chapter 256 of the Public-Local Laws of 1929 
provided for the taxpayers of Gaston County to be allowed a discount 
of two per cent on taxes paid in October, one per cent on taxes paid in 
November and taxes to be paid at par or face value in December and 
provided for a penalty of one per cent on taxes paid in January, two 
per cent on taxes paid in February, three per cent on taxes paid in 
March, and four per cent on taxes paid in April, special act to become 
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effective from and after 30 September, 1929, whereas section 805 of the 
Machinery Act of 1929 is as follows: 

“All taxes assessed and/or levied by any county in this State, in 
accordance with the provisions of this act, shall be due and payable on 
the first Monday of October of the year a which so assessed and levied, 
and if actually paid in cash. 

(1) On or before the first day of November next after due and payable, 
there shall be deducted a discount of one per cent. 

(2) After the first day of November and on or before the first day 
of December next after due and payable, there shall be deducted a dis- 
count of one-half of one per cent. 

(8) After the first day of December, and on or before the first day of 
February next after due and payable, the tax shall be paid at par or 
face value. 

(4) After the first-day of February, and on or before the first day of 
March next after due and payable, there shall be added to the tax a 
penalty of one per cent. 

(5) After the first day of March, and on or before the first day of 
April next after due and payable, there shall be added to the tax a 
penalty of two per cent. 

(6) After the first of April, and on or before the first day of May 
next after due and payable, there shall be added a penalty of three 
per cent. 

(7) After the first day of May, and on or before the first day of June 
next after due and payable, there shall be added a penalty of four per 
cent.” 

And it further appearing that section 810 of the Machinery Act pro- 
vides that section 805 of this act, providing the schedule of discounts 
and penalties for payment of taxes shall apply for payment of taxes 
levied in one thousand nine hundred and twenty-nine and shall be in 
foree and effect from and after October first, one thousand nine hun- 
dred and twenty-nine. It further appears that chapter 344 of the 
Public Laws of 1929 contains no repealing clause. 

The court being of the opinion that the special act was repealed by 
chapter 344 of the Public Laws of 1929, and that section 805 of this act, 
providing the schedule of discounts and penalties for payment of taxes 
shall apply for payment of taxes levied in one thousand nine hundred 
and twenty-nine, and shall be in force and effect from and after Octo- 
ber first, one thousand nine hundred and twenty-nine. It further 
appears that chapter 344 of the Public Laws of 1929 contains no re- 
pealing clause. 

The court being of the opinion that the special act was repealed by 
chapter 344 of the Public Laws of 1929, and that section 805 of the 
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Machinery Act of 1929 provided only discounts and penalties that may 
be allowed, charged or collected by any county in this State for taxes 
levied for the year 1929: 

It is therefore ordered, adjudged and decreed that the plaintiff have 
and recover of the defendant the sum of $326.41, with interest thereon 
from 27 January, 1930, and that the costs in this action be taxed 
against the defendant by the clerk as provided by law.” 


Mason & Mason and Hines, Kelly & Boren for plaintiff. 
Emery B. Denny for defendant. 


Crarkson, J. The question involved: Did the court commit reversi- 
ble error in holding that chapter 256 of the Public-Local Laws of 1929, 
which was ratified by the General Assembly of North Carolina on 11 
March, 1929, was repealed by chapter 344 of the Public Laws of 1929, 
being the Machinery Act, ratified by the General Assembly on 19 March, 
1929, and in signing judgment granting the relief prayed for by the 
plaintiff? We think not from the language of the Machinery Act. 

This action was brought by plaintiff against defendant to recover 
$326.41. On 23 January, 1930, the Southern Railway Company ten- 
dered to J. W. Carroll, tax collector of Gaston County, the sum of 
$32,641.25 in payment of taxes assessed or levied against the plaintiff 
company, but he declined to accept the said sum in full payment and 
demanded payment of the further or additional sum of $326.41, said 
sum being a one per centum (1%) penalty on said taxes, which he con- 
tended was due and payable under and by virtue of the provisions of 
chapter 256 of the Public-Local Laws of 1929, which was ratified 
11 March, 1929, because plaintiff had not paid or tendered such taxes 
on or before 1 January, 1930. The plaintiff paid the $326.41 under 
protest and brought this action. N. C. Code, 1927 (Michie), see. 
7880 (189). 

The statute applicable to Gaston County imposes a penalty of one 
per cent (1%) for January, the Machinery Act did not, so the question 
is, as before stated, which act prevails? 

The general principle of law on the subject is thus stated in Kornegay 
v. Goldsboro, 180 N. C., at p. 452: “Again, it is established that where 
a general and a special statute are passed on the same subject, and the 
two are necessarily inconsistent, it is the special statute that will pre- 
vail, this last being regarded usually in the nature of an exception to 
the former. Cecil v. High Point, 165 N. C., 481-485; Commessioners v. 
Aldermen, 158 N. C., 197-8; Dahnke v. The People, 168 Ill., 102; 
Stockett v. Byrd, 18 Md., 484, ‘a position that obtains though the special 
law precedes the general, unless the provisions of the general statute 


ce 


N.C.) SPRING TERM, 1931. 78 
R. R. v. Gaston County. 


necessarily exclude such a construction. Rodgers v. U. S., 185 U.S., 88; 
Black on Interpretation of Laws, p. 117.” (Italics ours.) 8. v. 
Davis, 129 N. C., 570; S. v. Cantwell, 142 N. C., 604; 8. v. Johnson, 
170 N. C., 685; Bank v. Loven, 172 N. C., at p. 670; Young v. Davis, 
182 N. C., at p. 203; Felmet v. Commissioners, 186 N. C., 251; Blacr v. 
Commissioners, 187 N. C., 488; Asheville v. Herbert, 190 N. C., 736; 
Greensboro v. Guilford, 191 N. C., 584; Monteith v. Commissioners, 195 
N. C., 75-6. See S. v. Fowler, 193 N. C., 290. 

We think the provisions of the general statute, the Machinery Act, 
necessarily excludes the construction that the local statute was an excep- 
tion. It expressly repeals the local statute. The language of the 
Machinery Act: “All taxes assessed and/or levied by any county in this 
State, in accordance with the provisions of this act, shall be due and 
payable on the first Monday of October, of the year in which so assessed 
and levied,” and if actually paid in cash (3) “After the first day of 
December, aa on or before the first. day of February next after due and 
payable, the tax shall be paid at par or face. value.” 

In Bauldwin Century Edition of Bouvier’s Law Dictionary (1929), 
the word “any” is defined: “It 1s synonymous with ‘either, 3 Wheel. 
Crim. Law Cas., 508; and is given the full force of ‘every’ or ‘all,’ 
43 Mo., 254; 4 Q. B. D., 409; 91 U. S., 265. Frequently used im the 
sense of ‘all’ or ‘every,’ and when thus used it has a very comprehensive 
meaning. 2 A. & HE. Ency. (2 ed.), 414. For example, it has been held 
that ‘any’ contract is sufficiently comprehensive to include special con- 
tracts as well as contracts which arise by implication. 91 U. S., 265.” 

“Federal court held to have jurisdiction of personal action by ship’s 
carpenter, injured while repairing completed vessel in navigable waters 
of United States, without regard to his citizenship, since act 4 March, 
1915, sec. 20, as amended by act 5 June, 1920, sec. 33 (46 U.S. C. A,, see. 
688), giving ‘any’ seaman authority to sue at law, applies to ‘every’ 
seaman and requirement of Federal court’s jurisdiction of such action 
is exclusive of that previously and generally imposed by Judicial Code, 
sec. 24 (28 U.S. C. A, sec. 41). Kuhlman v. W. & A. Pletcher Co. 
(C. C. A. N.J.), 20 F. (2d), 465, 468.” 

We think under the Machinery Act “any” means “all” or “every.” 
For the reasons given the judgment of the court below is 

Affirmed. 
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CLIFFORD MADRIN vy. THE NORFOLK SOUTHERN RAILROAD 
COMPANY AND THE SINCLAIR REFINING COMPANY. 


(Filed 18 May, 1931.) 


1. Trial D a—Upon motion of nonsuit all the evidence is to be considered 
in the light most favorable to the plaintiff. 

Upon defendant’s motion as of nonsuit all the evidence, whether offered 
by the plaintiff or elicited from the defendant’s witnesses, is to be con- 
sidered in the light most favorable to the plaintiff, and he is entitled to 
every reasonable intendment thereon and every reasonable inference 
therefrom. C. 8., 567. 

2. Railroads D b—Nonsuit as to defendant railroad company held error, 
as to codefendant affirmed—Obstructing view at crossings. 

In an action to recover damages against two defendants, a railroad 
company and Sinclair Refining Company station, there was evidence 
tending to show that a highway crossed the defendant railroad com- 
pany’s tracks at a populous and much traveled place near where the co- 
defendant, operating a station, had a yard inte which there was a 
spur track of the railroad company with tank cars thereon which, with 
a pile of lumber and also advertising signs, obstructed the plaintiff’s view 
of a train of the railroad company, fast approaching the crossing with- 
out giving warnings of any kind, so that the plaintiff, after having 
stopped his car, could neither see nor hear the approaching train until 
while attempting to cross the track the lecomotive was upon him causing 
the injury in suit: Held, a demurrer upon the evidence should not prevail 
as to the defendant railroad company, but was good in favor of the defend- 
ant operator of the filling station. Moseley v. R. R., 197 N. C., 628, cited 
and approved. 


AppraL by plaintiff from Moore, Special Judge, at October Term, 
1930, of Pirr. Affirmed as to Sinclair Refining Company, reversed as 
to Norfolk Southern Railroad Company. 

This is an action for actionable negligence instituted by plaintiff 
against the defendants, alleging damage. The defendants deny negli- 
gence and set up the plea of contributory negligence. 

The Sinclair Refining Company, further answering, says: “That in 
the event the jury should find that the plaintiff’s injuries were in any 
wise caused by the negligence of the defendants, which this answering 
defendant denies, then this answering defendant alleges and says: That 
the negligence of its codefendant, the Norfolk Southern Railroad Com- 
pany, was the proximate cause of the plaintiff’s said injuries. And if 
any judgment be had against this answering defendant on account 
thereof, then this answering defendant is entitled to have judgment over 
against its codefendant, the Norfolk Southern Railroad Company, for 
such amount.” 


Or 
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The evidence was to the effect that the defendant, Norfolk Southern 

Railroad Company crosses the State Highway No. 11 on the outskirts 
of the corporate limits of the town of Greenville, and in a thickly set- 
tled mill village. The defendant Sinclair Refining Company owns and 
operates, or leases and operates, oil and gasoline tanks, a distributing 
station and buildings in the northeast corner or intersection of said 
railroad and Highway No. 11, and has been owning and operating the 
said station for two or three years. “There is a switch or spur track of 
the Norfolk Southern Railroad running out in the Sinclair Refining 
Company’s yard. . . . The said station or building is about sixty 
feet from the railroad. The switch or spur track which runs out in the 
Sinclair yard at its nearest point to State Highway No. 11 is thirty- 
eight feet. . . . In approaching the crossing from the west there 
is a filling station in about one hundred feet of the crossing, on the 
north side of the highway. There are some stores next to said filling 
station and another filling station. It is a well traveled road. 
The Norfolk Southern Railroad did not have gates there at that fade 
to stop the trafic when trains were passing; they did not have or keep 
a guard there with a flag, to guard the traffic and travel. They did not 
have any gongs there to ring at that time.” 

The plaintiff testified, in part, that he was driving a Ford, model T, 
on 11 March, 1928, with his nephews in a car behind him, along High- 
way No. 11. “Just before I got to the Norfolk Southern crossing, I 
wanted to see if the boys were behind me, as I was showing them the 
proper way out of the highway. They were never here before. I 
stopped my car to see if they were behind me. They were. And I could 
not see to my right, for the first obstruction was this station. I drove 
by that, and the next obstruction was this lumber and signs and the oil 
tanks. I didn’t see any train or could see no signs of any train. I could 
see to my left down to the factory; I could see everything clear, but when 
I put my car in gear and when I was on the track I could see the train 
flying. I couldn’t do anything. I was practically right under it before 
I knew there was a train around. I looked westward, or tried to look 
westward down the railroad. When I drove to the crossing I couldn’t 
see, and I had occasion to stop to see if those boys were behind me as 
they didn’t know exactly the highway. I looked westward; I could not 
see down the railroad until I was in five feet of it, five or six feet before 
I could see to my right at all down the railroad, but when I started my 
car and got on the track the first thing I seen about the railroad engine 
was the drive-wheel flying very fast. It was on me; I realized that, 
and before I knew it J was on the track under the engine. The whistle 
did not blow for the crossing, the bell of the engine did not ring for the 
crossing. I did not hear the train at all; didn’t know there was a train 
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about me until about two seconds before it hit me. . . . The tank 
cars were over to my right when I was coming to this railroad crossing. 
They were to my right on this spur that runs into this filling station. 
There were two tank cars. They were setting on this spur that leads 
in from the main line to this filling station. . . . I can’t say how 
far they were pushed out from the main line of the railroad. I had to 
get within five or six feet of this railroad crossing before I could see 
down the main line. . . . The pile of lumber was between the spur 
and the end of the shed. The pile of lumber was between the spur and 
the main line. . . . When I stopped and looked down the track 
looking for trains [ was on my right-hand side going out. I stopped on 
my right-hand side going out. . . . Then the train struck me. I 
cannot say how far I went, but I was knocked over toward the little 
room that sits off here. It isn’t a tool house; it may be a paint house. 
It was on the opposite side of the railroad. . . . I and the car fell. 
I think I was knocked between thirty and forty feet. . . . I was 
hurt about ten o’clock in.the morning. At that time and prior to the 
time that I was hurt it was the heaviest traffic highway that come into 
Greenville by a whole lot. That crossing is in a country village. It is 


a cotton-mill settlement, and stores. . . . On the right-hand side 
going out, when you come to a filling station you.will find stores and 
some people living along there on the right. . . . My right pelvis, 


I believe they call it, some have different names for it, but it is down in 
here, was spread or busted open. My pelvic bone was broken in two. 
This leg was broken in two (indicating left leg), and this knee cap was 
broken. It was my right knee cap that was broken. It was my left leg 
that was broken. This right knee cap was dislocated, turned around 
off the top and tore up—the hgaments all tore up; my cheek bone was 
busted in and the roof of my mouth was so split up so that my teeth 
came down below, and when I pushed them up it pushed my cheek bone 
in two. I had to hold it that way; this hand was broken; several 
cuts about the face and scalp. (Cross-examination, in part): I stopped 
from the crossing about as far as from here to that window (estimated 
at about 40 or 45 feet). . . . I said that when I drove to about 
fifty feet of the track the boys were trailing me, and I looked back to 
see if they were following me, and then I was fifty feet from the track. 
I absolutely came to a stop. I came to a standstill and looked back to 
see 1f the boys were behind me. . . . They stopped when I stopped. 
I am positive they were close behind me; they were at a position to 
stop and they had to stop or they would have run over me. From that 
conclusion I say they stopped. I say I stopped, and I say they stopped, 
and when I saw that they were back of me I started on. I did not see 
the train until I got on the track in five feet. I was trying to see down 
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the track towards Farmville; kept watching all the time, but I was prac- 
tically on the track when I saw the engine. I said I couldn’t see down 
the track until I got on it, in five feet of it. I couldn’t see down the 
track until I got within five feet of the track. . . . JI can’t say how 
close the western end of the car was to the northern iron of the main 
line; that spur runs so close I can’t tell you. I ean only tell how it 
blocked the view of the approaching train. That’s the only thing I can 
tell you. I am positive there were two of those cars. . . . IL did not 
hear the whistle. I did not hear the bell ring. I did not see any smoke 
and did not see any signs of the train at all until I was practically 
under it. . . . JI said that I could not see the train on account of 
these two cars and the pile of lumber, and there was a sign right there in 
the view, and you see when I was driving up all of it obstructed the 
view. When you would pass one you would meet another one. I guess 
the pile of lumber was as high as your head. I guess I could see the 
train over the pile of lumber if there hadn’t been anything but the 
lumber I possibly might have seen the train. The lumber had some- 
thing to do with it; everything I passed was one obstruction right after 
another. I said I could have seen the train above the lumber, As to the 
sign I was talking about there was an angle I could have got in that 
would have hid the whole train. I was on the highway and the sign 
was in that fork. . . . I don’t know whether the train was behind 
the sign or the tanks when I passed them. The sign was about as big 
as that curtain (about 6 by 12 feet). I would not swear that it was as 
big as that curtain, but it was high enough to hide the train. 

I know that sign obstrneted the view of the train, but I can’t tell oa 
how far it was. . . . There was so many those things. I do 
know what kept me from seeing the train when I was close to the track 
and that was the tanks. I am positive that there were tanks on that 
track, without a reasonable doubt; yes, sir. I told you that I did not 
hear the train blow. I told you that I didn’t hear the bell ring, and I 
am absolutely sure about it. I did not see a smoke and did not see the 
train coming, until I was right under it.” The plaintiff was cor- 
roborated by numerous witnesses. 


Julius Brown and Harding & Lee for plaintiff. 
FP. G. James & Son for Norfolk Southern Racroad Company. 
Cooper & Whedbee for Sinclair Refining Company. 


Crarxson, J. At the close of plaintiff’s evidence, the court below 
sustained motions of defendants for judgment as in case of nonsuit. 
C.8., 567. As to the Sinclair Refining Company, we can see no error; 
but as to the Norfolk Southern Railroad Company we think there was 
error. 
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As often repeated, it is the well settled rule of practice and the 
accepted position in this jurisdiction that, on a motion to nonsuit, the 
evidence which makes for the plaintiff’s claim and which tends to sup- 
port his cause of action, whether offered by the plaintiff or elicited from 
the defendant’s witnesses, will be taken and considered in its most favor- 
able light for the plaintiff, and he is entitled to the benefit of every 
reasonable intendment upon the evidence, and every reasonable infer- 
ence to be drawn therefrom. 

On this appeal we do not think it necessary to pass upon the excep- 
tions and assignments of error in regard to certain evidence introduced 
by plaintiff and excluded by the court below. On the present record we 
do not think there is sufficient evidence to be submitted to the jury as to 
actionable negligence on the part of Sinclair Refining Company. We 
think the evidence sufficient to be submitted to the jury as to the Nor- 
folk Southern Railroad Company. We will not discuss the evidence, 
as the case goes back to be heard again. The principles of law govern- 
ing this action have been thoroughly and fully considered in many 
recent decisions. Moseley v. R. h., 197 N. C., 628; Collett v. A. &., 198 
N. C., 760; Scoggins v. R. #., 199 N. C., 631; Buiner v. RB. L., 199 
N. C., 695; Harris v. &. B., 199 N. C., 798; see Hller uv. A. f., ante, 527. 

The judgment of the court below as to the Sinclair Refining Company 
is affirmed, and as to the Norfolk Southern Railroad Company reversed. 





SAMUEL W. WILSON y. UNION TRUST COMPANY OF MARYLAND anpb 
INSURED MORTGAGE BOND CORPORATION OF NORTH CARO- 
LINA, Trustess, MORTGAGE SECURITY CORPORATION OF AMER- 
ICA, and ALLISON W. HONEYCUTT anp His Wire, MARY W. 
HONEYCUTT. 

(Filed 13 May, 1931.) 


Mortgages H b-~-Plaintiff held entitled to have order restraining fore- 
closure continued to hearing in order to ascertain amount of debt. 


The holder of a second mortgage on lands brought action against the 
first mortgagee to restrain the foreclosure of the first mortgage. The 
court found as a fact that the second mortgagee was ready, able and 
willing to pay, upon assignment of the mortgage, the amount of the debt 
secured thereby, less interest, the second mortgagee alleging that usury 
had been charged thereon, C. 8., 2306, the charge of usury was denied by 
the first mortgagee: Held, the second mortgagee was entitled to have the 
restraining order continued to the final hearing in order that the amount 
of the debt might be ascertained by the determination of the issue of 
usury. 
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Witson uv. Trust Co. 


ApprrsL by defendants other than Allison W. Honeycutt and his wife, 
Mary W. Honeycutt, from Schenck, J., at Chambers in Hendersonville, 
N. C., on 3 January, 1931. Affirmed. 

This is an action to restrain the sale of land described in the com- 
plaint under the power of sale contained in a deed of trust executed by 
the defendants, Allison W. Honeycutt and his wife, Mary W. Honeycutt, 
to the defendants, Union Trust Company of Maryland and Insured 
Mortgage Bond Corporation of North Carolina, trustees, to secure their 
bonds for the sum of $6,000, negotiated to and now held by the defend- 
ant, Mortgage Security Corporation of America. 

The plaintiff is the holder of a note executed by the defendants, 
Allison W. Honeycutt and his wife, Mary W. Honeycutt, and secured 
by a mortgage on the land described in the complaint. This mortgage 
was executed and recorded subsequent to the registration of the deed of 
trust, under which the land has been advertised for sale. 

In his complaint plaintiff alleges that the amount now due on the 
principal of the bonds secured by the deed of trust, after applying all 
payments made thereon by the makers, is $2,568, and that he is ready, 
willing and able to pay said amount to the holder of said bonds, together 
with such sum as the defendants, other than Allison W. Honeyeutt and 
his wife, Mary W. Honeycutt, have paid as taxes on the land described 
in the complaint, upon the assignment to him of said bonds and said 
deed of trust. 

The plaintiff further alleges that the defendant, Mortgage Security 
Corporation of America, the holder of said bonds, has knowingly 
charged, reserved, taken and received interest on the principal of said 
bonds at a greater rate than six per centum per annum, and that, there- 
fore, under the provisions of C. S., 2306, the entire interest on said 
bonds has been forfeited. This allegation is denied in the answer filed 
by the defendants other than Allison W. Honeyeutt and his wife, Mary 
W. Honeycutt. These last named defendants have filed no answer. 

The action was heard on the motion of the answering defendants that 
the temporary restraining order issued on the motion of the plaintiff be 
dissolved. This motion was denied. 

From the order continuing the temporary restraining order to the 
final hearing, the answering defendants appealed to the Supreme 
Court. 


Shapman & Arledge for plaintrff. 
Johnson, Smathers & Rollins for defendants. 


Connor, J. At the hearing of the motion of the answering defend- 
ants that the temporary restraining order issued in this action be dis- 
solved, the judge found as a fact, from the admissions in the pleadings, 
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that the aggregate amount of the monthly payments made by the de- 
fendants, Allison W. Honeycutt and his wife, Mary W. Honeycutt, on 
the bonds held by the defendant, Mortgage Security Corporation of 
America, and secured by the deed of trust to the defendants, Union 
Trust Company of Maryland, and Insured Mortgage Bond Corporation 
of North Carolina, trustee, is $3,432. The aggregate principal amount 
of these bonds was $6,000. There is no controversy, therefore, between 
plaintiff and the answering defendants, that the amount due on said 
principal is now $2,568. 

The judge further found as a fact that the fair market value of the 
land described in the complaint is less than the amount which the an- 
swering defendants contend is due on the bonds secured by the deed of 
trust, plus the amount due the plaintiff on the note held by him and 
secured by the mortgage registered subsequent to the registration of the 
deed of trust. 

The judge also found as a fact that the plaintiff 1s ready, willing and 
able to pay to the holder of the bonds secured in the deed of trust, which 
has priority over the mortgage by which his note is secured, the sum 
of $2,568, together with the sum paid by the defendants, other than 
Allison W. Honeycutt and his wife, Mary W. Honeycutt, as taxes and 
premiums for insurance, which sum is found to be $215.36, upon the 
assignment of said bonds and deed of trust to him. 

The answering defendants contended at the hearing before the judge 
of the Superior Court, and contend on their appeal to this Court, that 
the amount due on the bonds secured by the deed of trust, which has 
priority over the mortgage by which the note held by the plaintiff is 
secured, is $6,000, the aggregate amount of said bonds, with interest at 
the rate of six pen cent, less the aggregate sum of the monthly pay- 
ments made on said bonds by the defendants, Allison W. Honeycutt and 
his wife, Mary W. Honeycutt, which sum, it 1s admitted by said de- 
fendants, is $3,482; and that notwithstanding the allegation in the 
complaint that the holder of said bonds has knowingly charged, re- 
served, taken and received interest on said bonds at a rate greater than 
six per cent, which allegation is denied by said defendants, the holder 
of said bonds has a prior lien on the land described in the complaint 
for the amount due thereon, enforceable against the plaintiff, in this 
action by which plaintiff seeks the equitable remedy of injunction. In 
support of this contention the said defendants cite and rely on Waters v. 
Garris, 188 N. C., 305, 124 S. E., 334, in which it is said: 

“Tt is the established law of this jurisdiction that when a debtor, who 
has given a mortgage to secure the payment of a loan, comes into equity, 
seeking to restrain a threatened foreclosure under the power of sale in 
his mortgage, as a deliverance from the exaction of usury, he will be 
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granted relief and allowed to have the usurious charges eliminated from 
his debt only upon paying or tendering the principal sum with interest 
at the legal rate, the only forfeiture which he may thus enforce being 
the excess of the legal rate of interest. Corey v. Hooker, 171 N. C., 
229, 88S. E., 286; Owens v. Wright, 161 N. C., 127, 76S. E., 735. This 
ruling which has been established by an unbroken line of precedents, 
beginning with Taylor v. Smith, 9 N. C., 465, and running through a 
multitude of cases down to our latest decision in Adams v. Bank, 187 
N. C., 343, 121 8. E., 529, is based upon the principle that he who 
seeks equity must do equity.” Waters v. Garris has been cited and the 
principle on which the decision in that case rests applied in Miller v. 
Dunn, 188 N. C., 397, 124 8. E., 746, and in Edwards v. Spence, 197 
N. C., 495, 149 S. E, 486. 

Plaintiff in this action is not the debtor on the bonds secured in the 
deed of trust; he is a junior mortgagee, As such, he is under no obliga- 
tion, legal or moral, to pay the amount due on the bonds. He has the 
right, enforceable in this action, to have the amount due on the bonds 
secured by the deed of trust which has priority over the mortgage by 
which his note is secured, ascertained, and definitely determined, and 
upon paying the amount so ascertained and definitely determined, to 
have the bonds and the deed of trust assigned to him. llcott v. Brady, 
172 N. C., 828, 90 8. E., 951. Until this amount, which is in contro- 
versy between plaintiff and the answering defendants, has been ascer- 
tained and definitely determined, plaintiff is entitled to have the sale of 
the land described in the complaint, under the power of sale contained 
in the deed of trust, enjoined and restrained. Parker Co. v. Bank, ante, 
441, 157 S. E., 419. 

The plaintiff contended at the hearing before the judge of the Supe- 
rior Court, and as appellee in this Court contends, that the amount due 
on the bonds, for which the answering defendants have a lien on the 
land described in the complaint, by virtue of the deed of trust, is the 
principal of said bonds, to wit, $6,000, less the aggregate sum of the 
monthly payments made thereon by the debtors, to wit, $3,432, without 
interest. This amount, to wit, $2,568, the plaintiff is ready, willing 
and able to pay upon the assignment of the bonds and deed of trust to 
him. His contention is founded on the allegation in his complaint, 
which is denied in the answer of the defendants, that the holder of the 
bonds has exacted usury of the debtors thereon, and have thereby, 
under the provisions of C. S., 2306, forfeited the entire interest on the 
bonds. This contention is supported by our decision in Broadhurst v. 
Brooks, 184 N. C., 128, 118 S. E., 576. In that case it was held that 
where the senior mortgage is affected with a charge of usury, the amount 
to be paid by the junior mortgagee, before requiring the assignment of 
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the debt secured by the senior mortgage to him, is the principal sum 
due, without interest. 

There is no error in the order continuing the temporary restraining 
order to the final hearing, when the issue raised by the pleadings, in- 
volving the execution of usury, may be submitted to and determined 
by a jury. 

Affirmed. 





W. H. BUCHANAN vy. CAROLINA STORES, Inc. 
(Filed 13 May, 1931.) 
Principal and Agent C b—Evidence of actual or apparent authority of 
agent held sufficient. 
Evidence in this action to recover the price of goods seld and delivered 
is held sufficient to show that the purehaser’s agent had actual or ap- 
parent authority to bind his principal in making the purchase. 


AppraL by defendant from Stack, J., at July Term, 1930, of Avery. 
No error. 

This is an action to recover the contract price of beef sold and de- 
livered by plaintiff to defendant. 

From judgment on the verdict that plaintiff recover of defendant 
the sum of $450.10, and the costs of the action, defendant appealed to 
the Supreme Court. 


J. W. Ragland for plainteff. 
Newland & Townsend and Burke & Burke for defendant. 


Per Curtam. There was evidence at the trial of this action tending 
to show that W. H. Tucker, who bought the beef from plaintiff, was at 
the time the general manager of defendant’s store at Elk Park, N. C.; 
that he bought the beef and issued checks and a due bill for the pur- 
chase price as such general manager, and that the beef was bought by 
the said W. H. Tucker to be sold by the defendant at retail in its stores. 
The evidence was sufficient to show that W. H. Tucker had actual or 
at least apparent authority as general manager of defendant’s store to 
buy the beef, and to pay for the same by the checks and due bill signed 
by him as general manager. Bobbitt & Co. v. Land Co., 191 N. C., 
323, 181 S. E., 643. 

There was no error in the refusal of the eourt to allow defendant’s 
motion for judgment as of nonsuit. The judgment is afhirmed. 

No error. 
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JOHN C. ARBOGAST anp Wire, IDA M. ARBOGAST, vy. CORPORATION 
COMMISSION OF NORTH CAROLINA as LIQUIDATING AGENT OF THE 
CENTRAL BANK AND TRUST COMPANY OF ASHEVILLE, ET AL. 


(Filed 20 May, 1931.) 


Estoppel C b—Bank retaining benefits held estopped to deny authority 
of president to make contract, and liquidating agent was bound 
thereby. 

A bank having knowingly received and retained before its insolvency 
the adequate consideration of a eontraet made by its president in its 
behalf, is estopped to deny the authority of the president to bind it 
thereto, and where the contract obligates the bank to return certain notes 
upon which the plaintiff is either maker or endorser, and the considera- 
tion remains a part of the assets of the bank in the hands of the Corpora- 
tion Commission or its successor, the Corporation Commission or its suc- 
cessor is. also estopped to deny the terms of the contract and are bound 
thereby, and must return the notes in accordance therewith. 


AppraL by defendants from McKlroy, J., at April Term, 1931, of 
Bewncomse. Affirmed. 

On and prior to 21 April, 1930, the Central Bank and Trust Company 
of Asheville, N. C., owned certain notes and bonds, on which the plain- 
tiff, John C. Arbogast, was liable as maker or endorser. All these notes 
were past due. Some of the said notes were secured by deeds of trust 
on lands executed by the plaintiffs, others were secured by collaterals, 
and others were unsecured. The aggregate amount of said notes was 
$127,573.59. | 

It was agreed by and between Wallace B. Davis, president of the 
Central Bank and Trust Company, acting for and in behalf of said 
company and the plaintiff, John C. Arbogast, that the deeds of trust on 
the lands should be foreclosed, and that the Central Bank and Trust 
Company should acquire title to all the lands described therein, and 
that all of said notes, together with collateral held by the said company, 
should be delivered to the plaintiff, John C. Arbogast. The fair market 
value of said lands, at the date of this agreement, was $150,000. 

Pursuant to said agreement, the said deeds of trust were foreclosed by 
sale under the powers of sale contained therein. The lands deseribed in 
said deeds of trust have been conveyed to a corporation organized for 
the purpose of taking title thereto. This corporation holds the title to 
said lands in trust for the Central Bank and Trust Company. The 
notes and bonds held by the said Central Bank and Trust Company on 
which the plaintiff, John C. Arbogast was liable, have not been delivered 
to him, in accordance with the agreement. 
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On 19 November, 1930, the Central Bank and Trust Company, be- 
cause of its insolvency, closed its doors and ceased to do business. Its 
affairs are now in the possession of the Corporation Commission of 
North Carolina, or its successor, the Commissioner of Banks, for the 
purpose of liquidation as provided by statute. The said Corporation 
Commission and its successor, the Commissioner of Banks, have refused 
to deliver the said notes and bonds, with collateral securing the same, all 
of which came into their possession as assets of the Central Bank and 
Trust Company, to the plaintiffs. 

On the foregoing facts, it was ordered and adjudged that the defend- 
ants deliver to the plaintiffs all the notes and bonds, with collateral 
securing the same, described in the exhibit attached to the complaint, 
and that plaintiffs recover of the defendants the costs of the action. 

From this judgment defendants appealed to the Supreme Court. 


Anderson & Howell for plaintrffs. 
Johnson, Smathers & Rollins for defendants. 


Per Curram. By the contract made in its behalf by its president, 
Wallace B. Davis, with the plaintiff, John C. Arbogast, the Central 
Bank and Trust Company of Asheville, N. C., acquired property of the 
value of $150,000. The said company acquired said property, and re- 
tained the same with full knowledge of the agreement of its president 
that the notes and bonds held by it, aggregating in amount the sum 
of $127,573.59, with collateral securing the same, should be delivered by 
it to the plaintitts. 

The Central Bank and Trust Company, having ratified the contract, 
prior to its insolvency, was estopped from contending that its president 
was without authority to make the contract with the plaintiff on its 
behalf. The said company was bound by all the terms of the contract. 
See Union Indemnity Company v. Perry, 198 N. C., 286, 151 8. E., 629. 
The defendants are likewise bound by all of said terms, and are estopped 
from contending to the contrary. The judgment is 

Affirmed. 
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Parsons v. Board oF Eptucation ; LUMBER Co. v. COPE. 


MRS. LLOYD V. PARSONS, Winow or LLOYD V. PARSONS, v. THE 
BOARD OF EDUCATION OF WATAUGA COUNTY Ef AL, 


(For digest see Parsons v. Board of Hducation, ante, 88.) 
(Filed 19 December, 1980.) 


APPEAL by respondent from Finley, J., at August Term, 1930, of 
Asus. Affirmed. 

This was an appeal from the North Carolina Industrial Commission, 
heard on exceptions to the award made by said Commission in favor 
of claimant, the widow of Lloyd V. Parsons, deceased, and against the 
respondent, the Board of Education of Watauga County, and the 
United States Fidelity Company. The exceptions were overruled. 

From judgment affirming the award respondents appealed to the 
Supreme Court. 


W. RK. Bauguess for claamant. 

Trevelle & Holshouser for respondent. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
Industrial Commission (by request). 


Per Curnram. The court being evenly divided in opinion, Stacy, C. J., 
not sitting, the judgment of the Superior Court is affirmed and stands 
as the decision in this case, without becoming a precedent. (Gooch v. 
Western Union Telegraph Co., 196 N. C., 823, 146 8. E., 803, and cases 
cited. See, also, Parsons v. Board of Education of Ashe County, 
ante, 88. 

Affirmed. 





BEMIS LUMBER COMPANY y. G. H. COPE, Dorne BusINEss Aas COPE 
LUMBER AND DIMENSION COMPANY. 


(Filed 19 December, 1930.) 


AppEAL by defendant from Finley, J., at March Term, 1930, of 
GraHAM. No error. 

This is an action to recover the balance due for lumber sold and de- 
livered by plaintiff to the defendant, G. H. Cope. 

Defendant denies that he is liable for the amount due to the plaintiff. 
He alleges that the lumber was purchased by him as president of the 
G. H. Cope Lumber and Dimension Company, a corporation, and that 
said. lumber was shipped by plaintiff to said corporation. 


796 IN THE SUPREME COURT. [200 





ELIZABETH Ciry v. AYDLETT. 


The issue submitted to the jury was answered as follows: 

“In what sum, if any, is the defendant indebted to the plaintiff? 
Answer: $1,107.88.” 

From judgment on the verdict defendant appealed to the Supreme 
Court. 


R. L. Phillips for plainteff. 
Moody & Moody for defendant. 


Per Crriam. There was evidence at the trial of this action tending 
to show that the defendant, G. H. Cope, purchased the lumber shipped 
by plaintiff to the G. H. Cope Lumber and Dimension Company, on his 
personal credit, and not on the credit of the corporation. This evidence, 
together with the evidence offered by the defendant tending to show the 
contrary, was submitted to the jury, under a charge which was free 
from error. As neither of defendant’s assignments of error on his appeal 
to this Court can be sustained, the judgment must be affirmed. 

No error. 





CITY OF ELIZABETH CITY vy. A. L. AYDLETT. 


(Filed 19 December, 1930.) 


Appray by plaintiff from Cranmer, J., 23 April, 1930, at Columbia. 
From PasquoTank. 

Civil action to restrain the defendant from interfering with the 
streets, sidewalks, shade trees, lamp posts, etc., around and near the 
site of defendant’s gasoline filling or gasoline storage station, which he 
is seeking to erect in the corporate limits of Elizabeth City. 

From a judgment sustaining the temporary restraining order as to 
a shade tree and a lamp post, but otherwise dissolving it, the plaintiff 
appeals. 


J.B. Leigh and Thompson & Wilson for plainteff. 
M. B. Simpson and McMullan & LeRoy for defendant. 


Per Ccrtam. The disposition of this appeal is controlled by the de- 
cision in another case between the same parties involving the same 
filling station, ante, 58. 

Error. 
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FARMERS FEDERATION vt. LocKMAN: DUNLAP ¥v. CARTER. 


FARMERS FEDERATION, Ixc., v. W. 8. LOCKMAN, JR., AND 
GRANT PHILLIPS. 


(Filed 19 December, 1930.) 


AppeaL by defendant Lockman from Moore, J., at April-May Term, 
1930, of Henprerson. No error. 


Joseph W. Inttle for appellant. 


Per Curiam. Plaintiff brought suit to recover $490.09 of the de- 
fendant Lockman for goods sold and delivered. Lockman admitted that 
he was due the plaintiff $352.80. The controversy between the plaintiff 
and Lockman was reduced to an issue of fact which was submitted to 
the jury under instructions free from error and answered in favor of 
the plaintiff. 

We find no error in sustaining the demurrer of the defendant, Grant 
Phillips, to the answer of his codefendant. 

No error. 





SYLVESTER DUNLAP vy. MRS. ROSE CARTER. 
(Filed 27 January, 1981.) 


Civin action, before Schenck, J., at July Term, 1930, of Sroxes. 

The plaintiff alleged and offered evidence tending to show that on 
the night of 26 October, 1928, while traveling along Academy Street in 
the town of Madison, he was injured by the negligence of defendant, 
who drove into said street from Wilson Street in a careless and negh- 
gent manner, without warning and without lights on her car. The de- 
fendant denied the allegations of negligence and offered evidence tend- 
ing to show that the injury was the result of the negligence of plaintiff. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury and answered in favor of plaintiff. 

From judgment upon the verdict the defendant appealed. 


A.C. Bernard and W. Reade Johnson for plaintiff. 
Folger & Folger for defendant. 


Per Crriam. In all essential aspects the record presents an issue of 
fact which was determined by the jury adversely to the defendant. The 
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evidence was conflicting and the jury would have been fully warranted 
in finding for the defendant. This, however, they did not do. A close 
examination of all exceptions discloses to us no reversible error, and 
the judgment is affirmed. 

No error. 





ORANGE COUNTY vy. DAISY JENKINS ET At. 
(Filed 27 January, 1931.) 


Appray by C. P. Hinshaw from Grady, J. From Orance. 


L. T. Giles for plainteff. 
J. R. Carawan for Hinshaw, respondent. 


Perr Curtam. In view of the agreed facts and the admissions set out 
in the judgment, we are of opinion that the decision in Orange County 
v. Andrew Jenkins et al., ante, 202, is controlling in this case. Judgment 

Affirmed. 





MRS. PATTIE WEST, Trapine as O. B. WEST & COMPANY, vy. W. B. 
COPPERSMITH et At. 


(Filed 18 February, 1931.) 


AppraL by defendants from Harris, J., at November Term, 1930, of 
PasQuoTank. 

Motion under C. S., 600, to set aside judgment by default and inquiry 
for excusable neglect. Motion denied. Defendants appeal. 


McMullan & LeRoy for plaontcff. 
Thompson & Wilson for defendants. 


Per Curtam. There is neither finding nor evidence on the record 
sufficient to establish that the neglect of the defendants was legally 
excusable. Hence, the ruling must be upheld on authority of Suther- 
land v. McLean, 199 N. C., 345, and Pepper v. Clegg, 1382 N. C., 312, 
43 S. E., 906. 

Affirmed. 
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AUTOMOBILE ASSOCIATION v. Ferry Co.; McINTosH tv. SNIPES, 


AMERICAN AUTOMOBILE ASSOCIATION, Ivc., vy. EDENTON-MACKEYS 
FERRY COMPANY, Inc. 


(Filed 18 February, 1931.) 


AppEAL by plaintiff from Harris, J., at December Term, 1930, of 
CHOWAN. 

Civil action to recover on advertising contract. 

From a directed verdict in favor of the defendant the plaintiff ap- 
peals, assigning errors. 


W. D. Pruden for plainteff. 
Privott & Provott for defendant. 


Prr Curiam. The theory of the court’s instruction to the jury is 
that the plaintiff failed to show compliance with the terms of the con- 
tract on its part. The record discloses no reversible error. 

No error. 





A. F. McINTOSH v. F. R. SNIPES. 
(Filed 4 March, 1931.) 


ApprEaL by plaintiff from Devin, J., and a jury, at November Term, 
1930, of Len. No error. 

This was an action for actionable negligence brought by plaintiff 
against defendant, alleging damages. The defendant denied that he 
was puilty of any negligence and set up the plea of contributory negh.- 
gence, and in his answer, among other things, as a defense said: “That 
while the defendant was driving his automobile along and upon Melver 
Street in a western direction, and after he had crossed and passed 
beyond the intersection of First Street and Jenkins Street, and while 
he was some distance west of said streets, at a low and lawful rate of 
speed and in a careful manner, the plaintiff stepped from behind a 
truck where he was concealed and not visible to the defendant into the 
street directly in front of the automobile driven by the defendant at 
such time and in such way and manner and in such close proximity to 
said automobile that it was impossible for the defendant to stop his 
automobile and prevent the collision with the plaintiff and the result- 
ing injury to him.” 


800 IN THE SUPREME COURT. £200 





STATE v. DOYLE. 





The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? Answer: .Yes. 

9. Did plaintiff, by his negligence, contribute to his injury as alleged 
in the answer? Answer: Yes. 

3. What damages is plaintiff entitled to recover therefor? (No 
answer. ).” 

Judgment was rendered for defendant on the verdict. Plaintiff made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. 


Williams & Williams and Hoyle & Hoyle for plaintiff. 
A.A. F. Seawell and Gavin, Teague & Byerly for defendant. 


Per CurtamM. On or about 11 November, 1929, defendant, who was 
driving a Hudson sedan automobile in the town of Sanford, ran into 
plaintiff, a pedestrian, when he started across McIver Street to his 
place of business in said town, and seriously injured him. The plaintiff 
in his brief set forth five questions presented, none of which we think 
can be sustained, as we see no prejudicial or reversible error on the 
record. The jury decided the disputed fact of contributory negligence 
for the defendant, and in law we find 

No error. 








STATE vy. LEWIS DOYLE. 
(Filed 4 Mareh, 1951.) 


Apprat by defendant from Cranmer, J., at January Term, 1931, of 
HaArirax. 

Criminal prosecution tried upon an indictment charging the defendant 
with carnal knowledge of a virtuous female child, over twelve and under 
sixteen years of age, contrary to the provisions of C. 8., 4209. 

Verdict: Guilty. 

Judgment: Imprisonment in the State’s prison at hard labor for a 
term of four years. 

The defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
George C. Green for defendant. 
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Per Curiam. Two errors are assigned by the defendant on his appeal 
to this Court, neither of which can be sustained. It would serve no 
useful purpose to set out the evidence or to discuss the exceptions. 

The verdict and judgment will be upheld. 

No error. 





WILLIE LANGLEY v. HOME SECURITY LIFE INSURANCE COMPANY. 
(Filed 4 March, 1931.) 


Avpgat by plaintiff from Devin, J., at January Term, 1931, of Prrv. 
Civil action to recover on a contract of insurance. 
From a judgment of nonsuit the plaintiff appeals, assigning errors. 


P. &. Hines for plaintrff. 
No counsel appearing for defendant. 


Per Curtam. It appears from plaintiff’s own testimony that the 
policy in suit lapsed from the nonpayment of premiums long before the 
institution of the present action. The judgment of nonsuit is correct. 

Affirmed. 


ALLIE E. STANCILL vy. J. HARVEY STANCILL. 
(Filed 4 March, 1931.) 


APPEAL by plaintiff from Devin, J., at January Term, 1931, of Pirt. 
No error. 


Julius Brown for plaintiff. 
John Hill Paylor and BE. J. Wellons for defendant. 


Per Curtam. The plaintiff is the widow of Hubert D. Stancill, de- 
ceased; the defendant is his brother. The deceased has been a soldier 
in the army of the United States, and at the time of his death held an 
adjusted service certificate of insurance in the sum of $1,568, issued 
by the United States Government. The defendant was named as bene- 
ficiary. The plaintiff and the deceased were married on 14 April, 
1930, and his death occurred in the latter part of the next month. 
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The plaintiff alleged that her husband had substituted her as the 
beneficiary in lieu of his brother by a letter addressed to the United 
States Veterans Bureau at Charlotte, and that she was entitled to the 
amount due on the certificate. Upon pleadings duly filed issues were 
framed, in response to which the jury found that the deceased had not 
written the letter or requested another to write it for him, and, in 
effect, that the beneficiary had not been changed. 

We have examined the plaintiff’s exception and find no error en- 
titling the plaintiff to a new trial. 

No error. 


In RE WILL OF W. T. YELVERTON. 
(Filed 11 March, 1931.) 


APPEAL by propounders from Devin, J., at October Term, 1930, of 
WAYNE. | | 

Devisavit vel non, tried upon the following issues: 

“1, Were the paper-writings propounded as the last will and testa- 
ment of W. T. Yelverton, and the codicil thereto, executed in the 
manner and form as prescribed by the statute for the execution of a 
valid last will and testament? Answer: Yes. 

“2. At the time of the execution of the paper-writing propounded as 
his last will and testament dated 15 March, 1928, did said W. T. Yelver- 
ton have sufficient mental capacity to execute a valid will and testa- 
ment? Answer: No. 

“3. At the time of the execution of the paper-writing propounded as 
a codicil to his said last will and testament, dated 4 August, 1928, did 
the said W. T. Yelverton have sufficient mental capacity to execute a 
valid last will and testament? Answer: No.” 

From a judgment on the verdict the propounders appeal, assigning 
errors. 


Dickinson & Freeman, Langston, Allen & Taylor and Finch & Rand 
for propounders. 
Kenneth C. Royall, J. Faison Thomson and Teague & Dees for 


caveators. 


Per Curiam. This is the second appeal in a caveat proceeding, which 
has been tried twice in the Superior Court, with both trials lasting a 
number of days, and each resulting in a verdict for the caveators. 
In re will of Yelverton, 198 N. C., 746, 153 S. E., 319. 
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The second hearing, from which the present appeal is prosecuted, 
seems to have been conducted in substantial conformity to the decisions 
on the subject, and we apprehend that no serious harm has come to the 
propounders in any of the particulars pointed out by their exceptions 
and assignments of error. It would apparently serve no useful purpose 
to prolong the litigation either here or in the court below. The case 
presents no question of law not heretofore settled by authoritative de- 
cisions. 

The verdict and judgment will be upheld. 

No error. 





ANNIE BELL DURHAM vy. LUECO LLOYD, Executor oF 
CAROLINE LLOYD ET At. 


(Filed 11 March, 1981.) 


AppEar by defendant from Harris, J., at May Term, 1930, of Orange. 
Affirmed. 

This is an action to recover the reasonable value of services rendered 
by plaintiff to defendant’s testatrix, as her companion, nurse and house- 
keeper, during the last five years of her life. In bar of plaintiff’s re- 
covery defendant relied chiefly on facts alleged in his answer as an 
estoppel. 

From judgment on the verdict sustaining the contentions of plaintiff, 
defendant appealed to the Supreme Court. 


McLendon & Hedrick and Long & Young for plaintiff. 
H. A. Whitfield, A. EH. Woltz and Gattis & Gattis for defendant. 


Per Curtam. The court being evenly divided in opinion as to 
the validity of defendant’s assignments of error on his appeal from the 
judgment of the Superior Court, Brogden, J., not sitting, the judgment 
is affirmed, in accordance with the practice in this Court. This decision 
disposes of the appeal, without becoming a precedent. Parsons v. 
Board of Education, ante, 88, 156 S. E., 244; Gooch v. Western Union 
Telegraph Co., 196 N. C., 823, 146 8S. E., 803, and cases cited. 

Affirmed. 


Broepen, J., not sitting. 
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GEORGE JOYNER y. HOME SECURITY LIFE INSURANCE COMPANY. 
(Filed 18 March, 1981.) 


AppEaL by plaintiff from Moore, Special Judge, at February Term, 
1931, of Wake. | | 

Civil action to recover on a contract of insurance. 

The defendant pleaded fraud in the procurement of the policy, and, 
on evidence to support the finding, this issue was answered in favor of 
the defendant. Judgment entered accordingly. 

Motion by plaintiff “to set aside the verdict as a matter of law”, 
overruled; exception; appeal. 


George W. Ball for plaenttff. 
Thos. W. Ruffin for defendant. 


Per Curtam. The record contains no exceptive assignment of error 
which can be sustained. 
No error. 








MOXON STONE COMPANY y. DIXSON HOLDING CORPORATION. 
(Filed 15 April, 1931.) 


Apprat by defendant from Stack, J., at September Term, 1930, of 
ForsytTu. 

The plaintiff furnished the defendant stone which was used in the 
construction of a building on a lot owned by the defendant in the city 
of Winston-Salem. Of the total cost, the plaintiff received $3,506.48, 
the balance claimed being $2,238.52. 

The following verdict was returned: 

1. Was the stone for the Brown-Rogers-Dixson Building on Trade 
Street furnished by the plaintiff, Monon Stone Company, and received 
by the defendant, Dixson Holding Corporation, as alleged in the com- 
plaint, said material being furnished upon a contract with the con- 
tractor or subcontractor who built the building on defendant’s lot? 
Answer: Yes. 

2. Did the plaintiff, Monon Stone Company, file a lien on the property 
of the defendant, Dixson Holding Corporation, for the stone furnished 
by it and used in the building constructed thereon within six months 
after the last of the said stone was furnished, as alleged in the complaint ¢ 
Answer: Yes. 
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3. In what amount, if any, is the defendant Dixson Holding Cor- 
poration, indebted to the plaintiff for the stone furnished by the plain- 
tiff? Answer: $2,238.52. 

The facts in reference to the lien are set out in the judgment, which 
was rendered in favor of the plaintiff. 


S. H. Hall and BE. M. Whitman for plaintiff. 
Parrish & Deal and Ingle & Rucker for defendant. 


Per Curtam. We are of opinion that this case was tried in substan- 
tial compliance with the law, and that the record discloses no rever- 
sible error. 

No error. 


SAMUEL ARROW vy. H. C. CHANDGIE. 
(Filed 15 April, 1951.) 


Appeay by plaintiff from Finley, J., at January Sth Term, 1931, of 
GUILFORD. | 

Civil action brought before a justice of the peace to recover for per- 
sonal services alleged to have been rendered by the plaintiff to the 
defendant, which resulted in a judgment for the plaintiff and appeal by 
the defendant to the Suverior Court. 

On a plea to the jurisdiction and denial of liability because plain- 
tiff’s claim allegedly arose out of unadjusted partnership dealings 
between the parties, the jury in the Superior Court found with the 
defendant. 

From a judgment dismissing the action for want of jurisdiction, 
plaintiff appeals, assigning errors. 


Younce & Younce for plaintiff. 
Frazier & Frazier for defendant. 


Per Curtam. Affirmed on authority of Nixon v. Morse, 194 N. C.,, 
225, 1389 S. E., 170, Love v. Rhyne, 86 N. C., 576, and Commissioners 
we. Sparks, 179 N. C., 581, 103 8. E., 142. 

Affirmed. 
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STATE y. DON ANDERSON. 
(Filed 29 April, 1931.) 


AppEAL by defendant from Oglesby, J., at November Term, 1930, of 
MeEcKLENBURG. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
G. T. Carswell and Joe W. Ervin for defendant. 


Per Ovurtam. The defendant was indicted for violation of the pro- 
hibition laws. The State moved to dismiss the appeal for the reason 
that the record was not docketed within the required time. The motion 
is allowed. S. v. Farmer, 188 N. C., 248. 

Dismissed. 


O. H. ORR vy. T. A. ENGLISH. 
(Filed 18 May, 1931.) 


AppEaL by plaintiff from Harwood, Special Judge, at December 
Term, 1930, of Transyrvanta. No error. 

Controversy for the recovery of land, in which upon pleadings filed, 
the following verdict was returned: 

1. Was the name of Mrs. Gracie E. Jordan appearing on the paper- 
writing purporting to be a deed of trust, and introduced in evidence, a 
forgery as alleged in the complaint? Answer: No. 

2. Is the plaintiff the owner and entitled to the possession of the 
land described in the complaint? Answer: No. 

3. Is the defendant in the wrongful possession of the land as alleged 
in the complaint? Answer: No. 

Judgment for defendant, appeal by plaintiff upon error assigned. 


Ralph H. Ramsey, Jr., for plaintiff. 
Pat Kimzey for defendant. 


Per Cuvrtam. This is an action to recover the possession of land, the 
parties claiming from a common source. The plaintiff claims title 
under a sheriff’s deed made pursuant to an execution issued on a judg- 
ment in favor of the plaintiff and against Gracie EK. Jordan and others, 
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decketed in Transylvania County on 25 March, 1929. The defendant 
claims under a deed of trust executed by Gracie E. Jordan on 14 Sep- 
tember, 1928, filed for registration 17 September, 1928, and a convey- 
ance to himself from the trustee. The plaintiff admitted in open court 
that if the deed of trust, which constitutes a lnk in the defendant’s 
chain of title, is not a forgery, then the defendant has the superior title 
of record. As appears from the verdict the issue relating to forgery was 
answered in favor of the defendant. This was the crucial point of con- 
troversy. | 

We have examined all the exceptions of the appellant, but find no 
error in the record which entitles the plaintiff to a new trial. 

No error. 





J. B. RITTER v. HIGH FALLS MANUFACTURING COMPANY, 
(Filed 20 May, 1931.) 


ApprEaL by defendant from Mchlroy, J., and a jury, at September 
Term, 1930, of Moorr. No error. 

This is an action for actionable negligence brought by plaintiff against 
defendant alleging damage. The defendant denied negligence, set up 
the plea of contributory negligence and a release. Plaintiff contended 
the release was procured by fraud. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was said paper-writing, purporting to be a release, dated 25 
September, 1926, procured by misrepresentation and fraud, as alleged in 
the complaint? Answer: Yes. 

2. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

3. Did the plaintiff, by his own negligence, contribute to his said 
injury, as alleged in the answer? Answer: No. 

4, What amount of damages, if any, is the plaintiff entitled to re- 
cover? Answer: $900 in addition to what plaintiff has already re- 
ceived.” 


H. F. Seawell & Son and J. C. Renegar for plaintiff. 
A. A. F, Seawell for defendant. 


Per Curiam. At the close of plaintiff’s evidence and at the close of 
all the evidence defendant made motions in the court below for judg- 
ment as in case of nonsuit. ©. §., 567. The court below overruled 
these motions, and in this we can see no error. 
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We think the evidence sufficient to be submitted to the jury on the 
questions of negligence and contributory negligence. Boswell v. Hosrery 
Mills, 191 N. C., 549; Mahaffey v. Furniture Innes, 196 N. C., 810. 

As to the evidence of fraud in procuring the release, we think it also 
sufficient to be submitted to the jury. Butler v. Fertilizer Works, 195 
N. C., 409. In law we find 

No error. 


NORTH CAROLINA CORPORATION COMMISSION vy. CENTRAL BANK 
AND TRUST COMPANY. 


(Filed 20 May, 1931.) 


Crvit action, before Harris, J., at Chambers, Waxe Superior Court, 
25 April, 1931. 

The Central Bank and Trust Company of Raleigh was a banking cor- 
poration, and at the February Term, 1922, of the Superior Court of 
Wake County in an action entitled “Corporation Commission v. Central 
Bank and Trust Company,” the said bank was closed, and J. C. Little, 
J. B. Ball and W. G. Barnes, duly appointed receivers thereof. The 
Chemical National Bank filed a claim with the receivers for the sum of 
$40,919. The Chemical National Bank held certain notes of the Cen- 
tral Bank and Trust Company as collateral security for said indebted- 
ness. When the claim was filed the receivers took the position “that the 
Chemical National Bank was not entitled to receive a dividend upon 
its entire claim, but only a pro rata dividend on the amount of said 
claim less the value of the securities held by it.” From the ruling of 
the receivers the Chemical National Bank appealed to the Superior 
Court. The trial judge decreed and ordered the receivers to pay to the 
Chemical National Bank “an amount of money which shall equal such 
percentage of $40,919 as has heretofore been paid to other creditors of 
Central Bank and Trust Company,” ete. 

From the foregoing judgment the receivers appealed. 


Smith & Joyner for plaintiff, Chemical National Bank. 
Murray Allen for recewers. 


Per Curtam. The judgment is affirmed upon authority of Central 
Bank and Trust Co. v. Jarrett, 195 N. C., 798. See, also, Merrill v. 
Bank, 173 U.S., 131. 

Affirmed. 


bl 
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SMITH ¥V. CORPORATION COMMISSION; FORTENBERRY UV. FEED Co. 


FRANIS S. SMITH anp T. C. SMITH vy. CORPORATION COMMISSION 
OF NORTH CAROLINA ET AL. 


(Filed 20 May, 1981.) 


ApprEaL by defendants from McElroy, J., at April Term, 1931, of 
Buncomse. Affirmed. 


Johnson, Smathers & Rollins for appellants. 
Ward & Allen for appellees. 


Per Curtam. In January, 1926, Charles E. Outcalt executed a deed 
of trust on real property to Charles G. Lee, as trustee, to secure nine 
promissory notes aggregating $67,500. The plaintiffs held three of the 
notes in the respective sums of $5,000, $7,500, and $10,000. The trustee 
gave notice that the land would be sold under the deed of trust at 12 
o’clock on 30 June, 1930, at the courthouse in Asheville; and at that 
hour he adjourned the sale until noon the next day. The sale was made 
at the time last mentioned and the highest bid was $500. The property 
was reasonably worth $10,000. The bidder assigned his bid to B. H. 
Arbogast, Inc., which was a subsidiary or holding company of the 
Central Bank and Trust Company, by whom it was controlled. The 
Central Bank and Trust Company is the owner of the other notes. 

Upon the agreeed facts the General County Court adjudged the sale 
invalid and the judgment was affirmed by the Superior Court on 
appeal. This is a case in which the strict letter of the law, if favorable 
to the appellants, should yield to equities by which justice to all parties 
may be administered. Judgment 

Affirmed. 


M. M. FORTENBERRY y. HICKORY FLOUR AND FEED 
COMPANY, Inc. 


(Filed 20 May, 1981.) 


AppEAL by plaintiff from MacRae, Special Judge, at February Special 
Term, 1931, of CaTawBa. 

Civil action by plaintiff, an employee of the defendant, to recover 
damages for an alleged negligent injury caused by falling about nine 
feet down an elevator shaft. 

According to plaintiff’s testimony, the elevator which was used in 
moving hay and feed from one floor to another, was equipped with 
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gates and bars, but these had been discarded by the employees. Plain- 
tiff had used the elevator daily for five years, and was permitted to 
exercise his own judgment in doing his work. He was engaged in load- 
ing a truck with hay from the second floor of the building when he fell 
and was injured. He stepped over three or four bales of hay into the 
open shaft, without looking, as he mistakenly thought the elevator was 
there. 

After being out three weeks, plaintiff returned to his job and con- 
tinued working for the defendant for eleven months thereafter when he 
was dismissed and this suit was instituted. 

From a judgment of nonsuit entered at the close of plaintiff’s evi- 
dence, he appeals, assigning error. 


D.L. Russell and D. L. Russell, Jr., for plainteff. 
M. H. Yount for defendant. 


Per Ccrtam. <A careful perusal of the record leaves us with the 
impression that no error was committed by the trial court in nonsuiting 
the case. Scott v. Tel. Co., 198 N. C., 795, 153 S. E.. 413. 

Affirmed. 


APPEAL FROM SUPREME COURT OF NORTH CAROLINA PASSED 
UPON IN SUPREME COURT OF THE UNITED STATES 


State ex rel. Maxwell v. Hans Rees’ Sons (199 N. C., 42). 


Reversed. 
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Motion for certiorari, R. 34 (1), (2), (8). 

Notice of certiorari, R. 34 (3). 

Notice of intention to apply for license, R. 3(A). 
Opinions of Court copied and distributed by clerk, R. 42. 
Opinions of Court, when certified to Superior Court, R. 38. 
Parties, death of, when suggested, R. 37, par. 2. 
Pauper appeals, R. 22. 

Petition for certiorari, R. 84 (1), (2), (8). 

Petition to rehear, R. 44. 

Pleadings, R. 20. 

Pleadings, amendment to, R. 20 (4). 

Pleadings, when deemed frivolous, R. 20 (1). 
Pleadings, when containing more than one cause, R, 20 (2). 
Pleadings, when scandalous, R. 20 (8). 

Printing transcripts, R. 22, 23, 24, 25. 

Prosecution bond, R. 19 (9). 

Protests—-when and how made, R. 3(B). 
Reapplication for license, R. 3(C). 

Rearguments, R. 31. 

Rehearing, R. 44. 

Reports of Supreme Court, how cited, R. 46. 

Sittings of Court, R. 45. 

Supreme Court Reports, how cited, R. 46. 

Transcripts, what to contain and how arranged, R. 19. 
Transcripts in pauper appeals, R. 22. 

Transcripts, unnecessary portions, how taxed, R. 19 (5). 
Transcripts printed or mimeographed, R. 22, 28, 24, 25, 
Transcripts, when to be docketed, R. 5. 
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RULES 


1. Applicants for License to Practice Law. 

Applicants for license to practice law will be examined on the last 
Monday in January and Monday preceding the last Monday in August 
of each year, and at no other time. All examinations will be in writing. 


2. Course of Study Prescribed for Applicants for License to Practice Law. 
Each applicant must have attained the age of 21 years, or will arrive 
at that age before the time for the next examination, and must have 
studied : 
Constitution of United States; 
Constitution of North Carolina; 
Creasy’s English Constitution; 
Shepard’s Constitutional Text-Book; 
Cooley’s Principles of Constitutional Law, 
Blackstone’s Commentaries, as contained in Vol. 1 of Ewell’s 
Essentials of the Law; 
Bispham’s Equity; 
Sharswood’s Legal Ethies; 
Consolidated Statutes N. C. (Vol. 1). 


Also some approved text-book on: 
Agency, 
Bailments, 
Carriers, 
Corporations, 
Contracts, 
Evidence, 
Executors, 
Negotiable Instruments, 
Partnership, 
Sales. 


(1) Requirements of Applicants for Law License. Applicants must 
have studied the cotirse prescribed for two years at least, and shall 
file with the clerk a certificate of good moral character signed by two 
members of the bar who are practicing attorneys of this Court, and also 
a certificate of the dean of a law school or a member of the bar of this 
Court, that the applicant has read law under his instructions, or to his 
knowledge or satisfaction, for two years, and upon examination by such 
instructor has been found competent and proficient in said course. Such 
certificate, while indispensable, will of course not be conclusive evidence 
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of proficiency. An applicant from another State may file a certificate 
of good moral character signed by any State official of the State in 
which he resides. If the applicant had been licensed to practice law in 
another State, but is not entitled to be admitted in this State under 
Rule 8, based on the act of 1920, such applicant may file in lieu of the 
certificate of proficiency and time of study the law license which has 
been issued to him, with leave to withdraw the same after he has been 
examined. The foregoing certificates as to character and proficiency, 
and also $23.50, must be deposited with the clerk not later than Tuesday 
noon preceding the day of examination. The applicant in filing his 
certificates, which may be done personally or by mail, must give the 
clerk the applicant’s full name and permanent postoffice address. If the 
applicant shall fail to entitle himself to receive a leense, $22 of the 
money deposited by him (the $20 required by the statute and $2 price 
of parchment) shall be returned to him, but the $1.50 registration fee 
required by the statute shall be retained by the clerk. 


See C. S., 194 and 196, and annotations thereunder. 
Urricut Cuaractrer.—In re Application for License, 191—235, 
and 143—1. 


8. Nonresident Lawyers—When Admitted. 

Any person duly licensed to practice law in another state may be 
licensed to practice law in this State without examination, if attorneys 
who are licensed in this State may be licensed without examination in 
the state from which he comes, upon said applicant furnishing to the 
Supreme Court a certificate from a member of the court of last resort 
of such state that he is duly licensed to practice law therein, and that 
he has been actively engaged in the practice of law for five years or more, 
and is of good moral character and a proper person to be licensed to 
practice law, together with a certificate from two practicing attorneys 
of such state, practicing in said court of last resort, as to the applicant’s 
good moral character, whose signatures shall be attested by the clerk of 
said Court, and upon said applicant satisfying the Court that he is a 
bona fide resident and citizen of North Carolina, or intends immediately 
to become such: Provided further, that said applicant shall be required 
to deposit with the clerk of the Supreme Court the same amount required 
of applicants who stand the examination. (Ch. 44, Public Laws, Extra 
Session, 1920.) And such nonresident lawyer must comply with all pre- 
liminary requirements of application for license not later than noon of 
Tuesday preceding the day of examination. 


Auizns Barrep.—Hx parte Thompson, 10—359. 
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3. (A) Notice of Intention to Apply for License. 

As a condition precedent to his right to apply for license, every appli- 
cant for license to practice law in this State, either under the Comity 
Act or by taking the prescribed examination, shall notify the clerk of 
his intention to become an applicant on or before noon 15 December 
next immediately preceding the January examination if he wishes to 
apply for license at the January examination, and on or before noon 
15 July next immediately preceding the August examination if he wishes 
to apply for license at the August examination. This notice must be in 
the clerk’s office within the time specified, and mailing it in time to 
reach his office will not suffice unless actually received by him before 
the expiration of the time herein designated. Immediately upon receipt 
of such notice, the clerk shall furnish said applicant with blank forms 
for his certificates, as required by Rules 2 and 8. The names of those 
who have thus signified their intention of becoming applicants for license 
to practice law shall be open to inspection in the clerk’s office from the 
time the notice 1s required to be given until Saturday noon preceding 
the day of examination. This notice to the clerk is not in lieu of, but 
in addition to, the requirements relating to certificates of proficiency 
and good moral character. 


3. (B) Protests—When and How Made. 


Protest against the issuance of license in any case may be filed with 
the clerk on or before Saturday noon preceding the day of examina- 
tion; and the applicant, so protested, shall be notified of such action 
immediately upon receipt of same, but the protest shall not be made 
public by the clerk unless and until said applicant shall have success- 
fully passed the examination or met every other requirement neces- 
sary to the issuance of license. Any protested applicant may withdraw 
his application for license to practice law in this State at any time prior 
to tendering his paper. for examination or his credentials for approval 
under the Comity Act, and, in which event, the protest will not be heard. 
But upon the tender of a satisfactory examination paper or satisfactory 
credentials under the Comity Act in the face of a protest, the matter 
then passes beyond the control of such applicant, and the Court will set 
a day for the hearing of said protest, first giving the protested applicant 
an opportunity to answer the charges preferred against him by issuing 
notices to all interested parties of the hearing. 


Burpren oF Proor.—tIin re Application for License, 191—235; 
In re Dillingham, 188—162. 
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3. (C) Reapplication for License Not to Be Made in Two Years Following 
Denial for Want of Upright Character. 

When an applicant has been denied license to practice law in this 
State on the ground of want of upright or good moral character as 
required by the statute, said applicant shall not be permitted to apply 
again for such license until two years have elapsed following the date of 
application which has been denied. 


4. Appeals—How Docketed. 

Each appeal shall be docketed from the judicial district to which it 
properly belongs, and appeals in criminal cases from each district shall 
be placed at the head of the docket for the district. Appeals in both 
civil and criminal cases shall be docketed each in its own class, in the 
order in which they are filed with the clerk. 


APPEALS StTatTuTory anp AxttowED Onzty From Fina, Jvpe- 
MENTS OR OrpERS AFFECTING SUBSTANTIAL Ricuts.—Caudle v. 
Morris, 158—594; Moore v. Hinnant, 8T—505; Merrill v. 
Merrill, 92—657; Lutz v. Cline, 89—186; 8S. v. Keeter, 80— 
472, 

DisMissED IF Onty Moor QurstTion PrREsENTED.—Aousseau v. 
Bullis, 201—12; Kistler v. R. R., 164—365. 


5. Appeals—When Heard. 

The transcript of the record on appeal from a judgment rendered 
before the commencement of a term of this Court must be docketed at 
such term fourteen days before entering upon the call of the docket of 
the district to which it belongs, and stand for argument in its order; if 
not so docketed, the case shall be continued or dismissed under Rule 17, 
if the appellee file a proper certificate prior to the docketing of the 
transcript. 

The transcript of the record on appeal from a court in a county in 
which the court shall be held during the term of this Court may be filed 
at such term or at the next succeeding term. If filed fourteen days before 
the Court begins the perusal of the docket of the district to which it 
belongs, it shall be heard in its order; otherwise, if a civil case, it shall 
be continued, unless by consent it is submitted upon printed argument 
under Rule 10. 

Appeals in criminal cases shall each be heard at the term at which 
they are docketed, unless for cause or by consent they are continued: 
Provided, however, that an appeal in a civil case from the First, Second, 
Third and Fourth districts which is tried between first day of January 
and the first Monday in February, or between first day of August and 
fourth Monday in August, is not required to be docketed at the immedi- 
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ately succeeding term of this Court, though if docketed in time for 
hearing at said first term, the appeal will stand regularly for argument. 

See C. 8., 629 et seg., and annotations thereunder. 

Rue Satvrary anp Manpatrory.—Prucdtt v. Wood, 199—788; 
S. v. Harris, 199—3877; Covington v. Hostery Mills, 195—478 ; 
S. v. Surety Co., 192—52; Stone v. Ledbetter, 191—777; Trust 
Co. v. Parks, 191—263; S. v. Farmer, 188—248; Walker ». 
Scott, 102—487. 

Cannor Br Asrocatep By AGREEMENT on OTHERWIsE.—Pruitt 
v. Wood, 199—788; Covington v. Hosiery Mills, 195—478, 
Waller v. Dudley, 198—854; Finch v. Commissioners, 190— 
154; S. v. Farmer, 188—243; 8. v. Butner, 185—731; Cooper 
v. Commissioners, 184—615; Rose v. Rocky Mount, 184—609. 

Fatture to Docxer.—Pentuff v. Park, 195609; Stone v. Led- 
better, 191—777; S. v. Brown, 183-—789; Mimms v. Seaboard, 
183—436; S. v. Ward, 180—693; Carroll v. Mfg. Co., 180— 
660; Caudle v. Morris, 158—594; Truclove v. Norris, 152— 
755; Hewitt v. Beck, 152-757; Mortgage Co. v. Long, 116—T7. 

Practice In Reearp to Docxretine Apprats SUMMARIZED.—— 
Porter v. R. B., 106—478. 

Docxetinc Removes Cast From Conrrou oF Partrres.—Cars- 
well v. Talley, 192—37. 

ABANDONMENT OF ApPpEAL.—Prutt v. Wood, 199—788; Jordan 
v. Summons, 175—537; Avery v. Pritchard, 93—266. 

Superior Court May Apnsupee Aprrat ABANDongED.—Pentuff 
v. Park, 195—609. 


6. Appeals—Criminal Actions. 

Appeals in criminal cases, docketed fourteen days before the call of 
the docket for their districts, shall be heard before the appeals in civil 
cases from said districts. Criminal appeals docketed after the time 
above stated shall be called immediately at the close of argument of 
appeals from the Twentieth District, unless for cause otherwise ordered, 
and shall have priority over civil cases placed at the end of the docket. 

See C. S., 4647 et seg., and annotations thereunder. 

Docxetine Same as Crvin Casres.—-S. v. O'Kelly, 88—609. 

Dismissrep Ir DeFenpANT Frees or 1s “IN tHe Woops.”—%S. v. 
Devane, 166—281; 8S. v. Keebler, 145—560; 8. v. Jacobs, 
107—-772. 

No AppraL Except From Finat Jupemenr.—S. v. Nash, 97— 
514; 8. v. Hazel, 95-—623. 
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(1) Appeal Bond. If a justified appeal bond (except in pauper ap- 
peals) is not filed with the transcript, as required by section 647, Con- 
solidated Statutes, the appeal will be dismissed. 


Fatturt oF Surety To Justiry.—s. v. Wagner, 91—521. 


(2) Pauper Appeals. See Rule 22. 


Sraturory ReQuiREMENTS COMPULSORY AND JURISDICTIONAL.— 
S. v. Marion, 200—715; S. v. Smith, 152—842. 

DIFFERENT IN Crvit AnD CrimtInab Cases.—C. S., 649 and 4651; 
S. v. Gatewood, 125—694. 

In Crvin Pauper Casres.—Honeycutt v. Watkins, 151—652. 


(3) When Appeal Abates. See Rule 37. 
(4) Appeal Dismissed ra. Transcript Not Printed or Mimeographed. 
See Rule 24. 


Mvcst Docxet Recorp.—s. v. Farmer, 188—2438; S. v. Johnson, 
183—730; S. v. Trull, 169—363. 


7. Call of Judicial Districts. 


Appeals from the several districts will be called for hearing on Tues- 
day of the week to which the district is allotted, as follows: 


From the First District, the first week of the term. 

From the Second District, the second week of the term. 

From the Third and Fourth districts, the third week of the term. 

From the Fifth District, the fourth week of the term. 

From the Sixth District, the fifth week of the term. 

From the Seventh District, the sixth week of the term. 

From the Eighth and Ninth districts, the seventh week of the term. 

From the Tenth District, the eighth week of the term. 

From the Eleventh District, the ninth week of the term. 

From the Twelfth District, the tenth week of the term. 

From the Thirteenth District, the eleventh week of the term. 

From the Fourteenth District, the twelfth week of the term. 

From the Fifteenth and Sixteenth districts, the thirteenth week of 
the term. 

From the Seventeenth and Eighteenth districts, the fourteenth week 
of the term. 

From the Nineteenth District, the fifteenth week of the term. 

From the twentieth District, the sixteenth week of the term. 


Where two districts are allotted to one week, the cases will be docketed 
in the order in which they are received by the clerk, but the cases in the 
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later district in number will not be called before Wednesday of said 
week, but cases from the later district in number must nevertheless be 
docketed not later than fourteen days preceding the eall for the week. 


Carroll v. Mfg. Co., 180—660. 


8. End of Docket. 


At the Spring Term, causes not reached and disposed of during the 
period allotted to each district, and those for any other cause put to the 
foot of the docket, shall be called at the close of argument of appeals 
from the Twentieth District, and each cause, in its order tried or con- 
tinued, subject to Rule 6. 


At the Fall Term, appeals in criminal cases only will be heard at the 
end of the docket, unless the Court for special reason shall set a civil 
appeal to be heard at the end of the docket at that term. At either 
term the Court in its discretion may place cases not reached on the call 
of a district at the end of some other district. 


9. Call of Docket. 


Each appeal shall be called in its proper order. If any party shall 
not be ready, the cause, if a civil action, may be put to the foot of the 
district, by the consent of the counsel appearing, or for cause shown, 
and be again called when reached, if the docket shall be called a second 
time; otherwise, the first call shall be peremptory; or at the first term 
of the Court in the year a cause may, by consent of the Court, be put to 
the foot of the docket; if no counsel appear for either party at the first 
eall, it will be put to the end of the district, unless a printed brief is 
filed by one of the parties; and if none appear at the second call, it will 
be continued, unless the Court shall otherwise direct. Appeals in crim- 
inal actions will be called peremptorily for argument on the first call of 
the docket, unless for good cause assigned. 


No Dairy Carenpar.—Pruitt v. Wood, 199—788; Lunsford v. 
Alexander, 162—528. 


10. Submission on Printed Arguments. 


By consent of counsel, any case may be submitted without oral argu- 
ment, upon printed briefs by both sides, without regard to the number 
of the case on the docket, or date of docketing the appeal. Such consent 
must be signed by counsel of both parties and filed, and the clerk shall 
make a note thereof on the docket; but the Court, notwithstanding, may 
direct an oral argument to be made, if it shall deem best. 
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An appeal submitted under this rule must be docketed before the call 
of appeals from the Nineteenth District has been entered upon, unless it 
appears to the Court from the record that there has been no delay in 
docketing the appeal, and that it has been docketed as soon as practi- 
cable, and that public interest requires a speedy hearing of the case. 


(Note—A comphance with this rule does not require a formal 
motion, but merely the filing with the printed record and 
briefs an agreement signed by counsel for both sides, that the 
case may be considered without oral argument.) 

Necessity OF Brier.—Mills v. Guaranty Co., 136—255. 


11. Briefs Not Received After Argument. 


When the case is argued orally on the regular call of the docket, in 
behalf of only one of the parties, no printed argument for the other 
party will be received, unless it is filed before the oral argument begins. 
No brief or argument will be received after a case has been argued or 
submitted, except upon leave granted in open court, after notice to 
opposing counsel. 


12. Briefs Regarded as Personal Appearance. 


When a case is reached on the regular call of the docket, and a printed 
brief or argument shall be filed for either party, the case shall stand on 
the same footing as if there were a personal appearance by counsel. 


Opposition to Continvuance.—Dibbrell v. Ins. Co., 109—314. 


13. When Case May be Heard Out. of Order. 

In cases where the State 1s concerned, involving or affecting some 
matter of general public interest, the Court may, upon motion of the 
Attorney-General, assign an earher place on the calendar, or fix a day 
for the argument thereof, which shall take precedence of other business. 
And the Court, at the instance of a party to a cause that directly in- 
volves the right to a public office, or at the instance of a party arrested 
in a civil action who is in jail by reason of inability to give bond or 
from refusal of the court to discharge him, or in other cases of sufficient 
importance, in its judgment, may make the like assignment in respect 
to it. 

TitLeE To Pusric Orrice.—Caldwell v. Wilson, 121—4238. 


14. When Cases May be Heard Together. 

Two or more cases involving the same question may, by order of the 
Court, be heard together, but they must be argued as one case, the Court 
directing, when the counsel disagree, the course of argument. 


N.C.) SPRING TERM, 1931. 821 





RULES OF PRACTICE IN THE SUPREME CovtRT. 





15. Appeal Dismissed If Not Prosecuted. 

Cases not prosecuted for two terms shall, when reached in order at 
the third term, be dismissed at the cost of appellant, unless the same, 
for sufficient cause, shall be continued. When so dismissed, the appel- 
lant may, at any time thereafter, not later than during the week allotted 
to the district to which it belongs at the next succeeding term, move to 
have the same reinstated, on notice to the appellee and showing sufficient 
cause, 

Roure Manparory.— Wiseman v. Commissioners, 104—-330. 
Svperior Court May Apsuper AppeaL ABANDONED.—Pentuff v. 
Park, 195—609. 


16. Motion to Dismiss Appeal—When Made. 

A motion to dismiss an appeal for noncompliance with the require- 
ments of the statute in perfecting an appeal must be made at or before 
entering upon the trial of the appeal upon its merits, and such motion 
will be allowed unless such compliance be shown in the record, or a 
waiver thereof appear therein, or such compliance is dispensed with by 
a writing signed by the appllee or his counsel, to that effect, or unless 
the Court shall allow appropriate amendments. 

DismissaL oF AppraL.—Pruitt v. Wood, 199—788; Martin v. 
Chambers, 116—673; Wiseman v. Commissioners, 104—330. 
Burpven on APPELLANT To SHow DinicEence.—Simmons v. An- 

drews, 106—201; 8. v. Goldston, 201—89. 


17. Appeal Dismissed for Failure to Docket in Time. 

If the appellant in a civil action shall fail to bring up and file a 
transcript of the record fourteen days before the Court begins the call of 
cases from the district from which it comes at the term of this Court 
at which such transcript is required to be filed, the appellee may file 
with the clerk of this Court the certificate of the clerk of the court 
from which the appeal comes, showing the names of the parties thereto, 
the time when the judgment and appeal were taken, the name of the 
appellant, and the date of the settling of the case on appeal, if any has 
been settled, with his motion to docket and dismiss at appellant’s cost 
said appeal, which motion shall be allowed at the first session of the 
Court thereafter, with leave to the appellant, during the term, and after 
notice to the appellee, to apply for the redocketing of the cause: Pro- 
vided, that such motion of appellee to docket and dismiss the appeal will 
not be considered unless the appellee, before making the motion to dis- 
miss, has paid the clerk of this Court the fee charged by the statute for 
docketing an appeal, the fee for drawing and entering Judgment, and the 
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determination fee, execution for such amount to issue in favor of ap- 
pellee against appellant. 

(1) Appeal Docketed by Appellee When Frivolous and Taken for 
Purposes of Delay. The transeript of an appeal which is obviously 
frivolous and appears to have been taken only for purposes of delay, 
may be docketed in this Court by appellee before the time required by 
Rule 5, and if it appears to the Court that the appellee’s contention is 
correct, the appeal will be dismissed at cost of appellant. 


(Note—Motion made under this rule is not effectual if filed 
after appeal has been docketed, although appeal was docketed 
after time required by Rule 5.) 

Lacures oF AppreLtant.—Brock v. Ellis, 193—540; Baker v. 
Hare, 192—788; Rogers v. Asheville, 182—596; Carroll v. 
Mfg. Co., 180—660; Johnson v. Covington, 178 —658; Cox v. 
Lumber Co., 177—227; Murphy v. Electric Co., 174—782; 
McNeill v. R. R., 173—730. 

Lacues or AppELLEES.—Mitchell v. Melton, 178—87; McLean v. 
McDonald, 175—418; Gupton v. Sledge, 161—214; Barbee v. 
Green, 91—158. 

AppEAL DocxkretEpD Brrorr Morion to Dismiss.—McLean v. 
McDonald, 175—418; Gupton v. Sledge, 161—213. 

Frrvorous Appears DismissEp.—Ross v. Robinson, 185—548; 
Hotel Co. v. Greffin, 182—539; Blount v. Jones, 175-708; 
Ludwick v. Mining Co., 171—60. 

FRaGMENTARY AppEeats.—Headman v. Commissioners, 177— 
261; Yates v. Ins. Co., 176—401; Martin v. Flippin, 101— 
452; Leak v. Covington, 95—193. 

Premature Appears.—Johnson v. Mills Co., 196—93. 

APPELLANT Not Entirptep to Noticre.—fKerr v. Drake, 182— 
164; Johnston v. Whitehead, 109—207. 

Ir No “Case” Finen, Appear Nor Dismissep, Bur JvpGMENT 
AFFIRMED.—Smth v. Smith, 199—463,;, Roberts v. Bus Co., 
198—779; Wallace v. Salisbury, 147—58; Walker v. Scott, 


102—487. 
APPELLEE May ProcrEep 1n Svuperror Covurt.—Pentuff v. Park, 
195—609, 


18. Appeal Docketed and Dismissed Not to be Reinstated Until Appellant 
Has Paid Costs. 

When an appeal is dismissed by reason of the failure of the appellant 
to bring up a transcript of the record, and the same, or a certificate for 
that purpose, as allowed by Rule 17, is procured by appellee, and the 
ease dismissed, no order shall be made setting aside the dismissal or 
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allowing the appeal to be reinstated, even though the appellant may be 
otherwise entitled to such order, until the appellant shall have paid or 
offered to pay the costs of the appellee in procuring the certificate and 
in causing the same to be docketed. 
As to costs on appeal, see C. S., 1, 256 et seg., and also C. S., 
646 et seq. 
Pruitt v. Wood, 199—788. 


19. Transcripts. 

(1) What to Contain and How Arranged. In every transcript record 
of an action brought to this Court, the proceedings shall be set forth in 
the order of time in which they occurred, and the several processes, 
orders, and every document constituting the transcript shall be identified 
by a proper title or heading, and shall be arranged to follow each other 
in the order the same took place, when practicable. The pages shall 
be numbered, and on the front page of the record there shall be an index 
in the following or some equivalent form: 


PAGE 
SUMMONS=-CAtE? sisiverseces cterrenaradthouabuiceieew: af 
Complaint—first cause of action... ee 2 
Complaint—second cause of action... ee 3 
Athdayit: for wtiach ment, 16bC ya si Awe nevotaiscreisicetdcnsens, 4 


It shall not be necessary to send as a part of the transcript, affidavits, 
orders, and other processes and proceedings in the action not involved in 
the appeal and not necessary to an understanding of the exceptions 
relied on. Counsel may sign an agreement which shall be made a part 
of the record as to the parts to be transcribed, and in the event of dis- 
agreement of counsel the judge of the Superior Court shall designate 
the same by written order: Provided, that the pleadings on which the 
case is tried, the issues, and the judgment appealed from shall be a part 
of the transcript in all cases: Provided further, that this rule is subject 
to the power of this Court to order additional papers and parts of the 
record to be sent up. 


See C. S., 648, 644 and 645. 

ImpERFECT oR INCOMPLETE TRANSCRIPT.—Waters v. Waters, 
199—667; Schwarberg v. Howard, 199—126; S. v. Me- 
Draughon, 168—131; Hobbs v. Cashwell, 158—597; Cressler 
v. Asheville, 188—482; Sigman v. R. R., 185—181; Wiley v. 
Mining Co., 117—489; Jones v. Hoggard, 107-349. 

OrGaNizATION oF Court Must Appear on TRANSCRIPT.—S. v. 
May, 118—1204. 
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Entry oF AppeaL Must Apprar on Recorp.—R. R. v. Bruns- 
wick County, 198—549; Mfg. Co. v. Simmons, 97-—89. 

Transcripr Mvusr Suow Jvrispicrion anp BreroreE Wuom 
Cast Trrep.—Spence v. Tapscott, 92—576; S. v. Butts, 91— 
524, 

Famtcvre to Inpex.—Redding v. Dunn, 185—311; Kearnes v. 
Gray, 173—717; Stgman v. Rk. R., 185—181. 

Purpose or Rute.—Waldo v. Wilson, 177—461. 


(2) Two Appeals. When there are two or more appeals in one action 
it shall not be necessary to have more than one transcript, but the state- 
ments of cases on appeal shall be settled as now required by law, and 
shall appear separately in the transcript. The judge of the Superior 
Court shall determine the part of the costs of making the transcript to 
be paid by each party, subject to the right to recover such costs in the 
final judgment as now provided by law. 

WueEn Two Recorps Unnecessary.—Pope v. Lumber Co., 162— 
208; Hagaman v. Bernhardt, 162—881; Mulls v. Guaranty 
Co., 186—255. 


(3) Exceptions Grouped. All exceptions relied on shall be grouped 
and separately numbered immediately before or after the signature to 
the case on appeal. Exceptions not thus set out will be deemed to be 
abandoned. If this rule is not complied with, and the appeal is not 
from a judgment of nonsuit, it will be dismissed, or the Court will in its 
discretion refer the transcript to the clerk or to some attorney to state 
the exceptions according to this rule, for which an allowance of not less 
than $5 will be made, to be paid in advance by the appellant; but the 
transcript will not be so referred or remanded unless the appellant file 
with the clerk a written stipulation that the appeal shall be heard and 
determined on printed briefs under Rule 10, if the appellee shall so elect. 

AppgaL From Jup¢MentT Oniy.—Casualty Co. v. Green, 200— 
5385; Owens v. Hines, 178—325; Hoke v. Whisnant, 174-- 
658; Ullery v. Guthrie, 148—418; Walson v. Lumber Ce., 
131—168. 

Error on Face or Recorp Proper.—Rogers v. Bank, 108—574. 

Reuie Manpatory.—Thresher Co. v. Thomas, 170—680; Wheeler 
v. Cole, 164—378; Pegram v. Hester, 152—765; Davis v. Wall, 
142—450; Hicks o: Kenan, 139—387, Sigman 0. Di des: 1B o— 
181, : Brinkley v. Smith, 1380—224. 

Exonrtions Must se Specrric.—Rawls v. Lupton, 193—428 ; 
McKinnon v. Morrison, 104—354, 
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How Asstenments Mapre.—Cecil v. Lumber Co., 197—81; Rawts 
v. Lupton, 193—428; Merritt v. R. R., 169—244; Porter v. 
Lumber Co., 164-—396; Jones v. R. R., 153—420; McDowell 
v. Kent, 158—555;3 Smith v. Mfg. Co., 151—261; Thompson v. 
R. R., 147—413. 

Excrertive AssIGNMENTS OF Error, anp None OTHER, ConsIp- 
ERED.—Frawls v. Lupton, 193—428; S. v. Freeze, 170—710. 
Covrr Witt Nor Maxe Voyace or Discovery THrovucH 

Recorp.— Cecil v. Lamber Co., 197T—81. 

DismissED FoR Fainure to Fottow Reure.—Merritt v. Dick, 
169—244. 

PracticE In Reaarp to Exceptions SumMarizED.—Taylor v. 
Plummer, 105—56. 


(4) Hvidence to be Stated in Narrative Form. The evidence in case 
on appeal shall be in narrative form, and not by question and answer, 
except that a question and answer, or a series of them, may be set out 
when the subject of a particular exception. When this rule is not com- 
plied with, and the case on appeal is settled by the judge, this Court will 
in its diseretion hear the appeal, or remand for a settlement of the case 
to conform to this rule. If the case is settled by agreement of counsel, 
or the statement of the appellant becomes the case ou appeal, and the rule 
is not comphed with, or the appeal is from a judgment of nonsuit, the 
appeal will be dismissed. In other cases the Court will in its discretion 
dismiss the appeal, or remand for a settlement of the case on appeal. 


StenocrapHers Notes Insurricientr.—Casey v. R. B., 198— 
432; Rogers v. Asheville, 182—596; Brewer v. Mfg. Co., 161— 
211; Skepper v. Lumber Co., 158—322; Bucken v. KR. £., 
157—-443; Cressler v. Asheville, 188—483. 

Reitz Manpatory.—Pruitt v. Wood, 199—788; Carter v. Bryant, 
199—704; Bank v. Fries, 162—A16. 

Pauper ApPEALS.—Skipper v. Lumber Co., 158—322. 


(5) Unnecessary Portions of Transcript—How Taxed. The cost of 
copying and printing unnecessary and irrelevant testimony, or any other 
matter not needed to explain the exceptions or errors assigned, and not 
constituting a part of the record proper, shall in all cases be charged to 
the appellant, unless it appears that they were sent up at the instance 
of the appellee, in which case the cost shall be taxed against him. 

(6) Transcripts in Pauper Appeals. See Rule 22. 

(7) Maps. Seven copies of every map or diagram which is a part of 
the transcript of appeal, and which is applicable to the merits of the 
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appeal, shall be filed with the clerk of this Court before such appeal is 
called for argument. 


Firing Cortes or Prar.—Stephens v. McDonald, 132—135. 
Printinc Exursits.—Hicks v. Royal, 122—405; Fleming v. 
McPhail, 121—183. 


(8) Appeal Bond. See Rule 6 (1). 


See C. S., 646 et seg. and 1256 et seq. 
Pruitt v. Wood, 199—788. 


(9) The prosecution bond given in every case shall be sent up with 
the transcript of the record. Such bond shall be justified and the justifi- 
eation shall name the county wherein the surety resides, 

(10) Insufficient Transcript. If a transcript has not been properly 
arranged, as required by subsection (1) of this rule, the appeal shall be 
dismissed or referred to the clerk to be properly arranged, for which an 
allowance of $5 shall be made to him. If the appeal is not dismissed, 
and is so referred to the clerk, it shall be placed for hearing at the end of 
the district, or the end of the docket, or continued as the Court may 
deem proper. 


Prutt v. Wood, 199—788. 


20. Pleadings. 

(1) When deemed Frivolous. Memoranda of pleadings will not be 
received or recognized in the Supreme Court as pleadings, even by con- 
sent of counsel, but the same will be treated as frivolous and impertinent. 


Plot v. Construction Co., 198-782. 


(2) When Containing More Than One Cause of Action. Every 
pleading containing two or more causes of action shall, in each, set out 
all the facts upon which it rests, and shall not, by reference to others, 
incorporate in itself any of the allegations in them, except that exhibits, 
by marks or numbers, may be referred to without reciting their contents, 
when attached thereto. 


Prorer Jornper Must Appear on Facer oF PLEADING oR FROM 
Facts Artecep.—-Mfg. Co. v. Barrett, 95—36,; Allen v. Jack- 
son, 86—321; Sykes v. Grove, 201— 


(3) When Scandalous. Pleadings containing scandalous or imperti- 
nent matter will, in a plain case, be ordered by the Court to be stricken 
from the record, or reformed; and for this purpose the Court may refer 
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it to the clerk, or some member of the bar, to examine and report the 
character of the same. 


ScaNDALous, IMPERTINENT AND IRRELEVANT MatTTer STRICKEN 
Outr.—Hostery Mill v. Hostery Mill, 198—596; Hllis v. Ellis, 
198—767; Mitchell v. Brown, 88—156; Powell v. Cobb, 56—1. 


(4) Amendments. The Court may amend any process, pleading, or 
proceeding, either in form or substance, for the purpose of furthering 
justice, on such terms as shall be deemed just, at any time before final 
judgment, or may make proper parties to any case, where the Court may 
deem it necessary and proper for the purpose of justice, and on such 
terms as the Court may prescribe. 


See C, S., 547 and 1414, and annotations thereunder. | 
AmenpbMENT Not ALLoweEp To Give Lire to a Liretess Pro- 
cEEDING.—LHunt v. State, 201—87. 


21. Exceptions. (See, also, Rule 19 (38). 

Every appellant shall set out in his statement of case served on appeal 
his exceptions to the proceedings, ruling, or judgment of the court, 
briefly and clearly stated and numbered. When no case settled is neces- 
sary, then, within ten days next after the end of the term at which the 
judgment is rendered from which an appeal shall be taken, or, in case of 
a ruling of the court at chambers and not in term-time, within ten days 
after notice thereof, appellant shall file the said exceptions in the office 
of the clerk of the court below. No exceptions not thus set out, or filed 
and made a part of the case or record, shall be considered by this Court, 
other than exceptions to the jurisdiction, or because the complaint does 
not state a cause of action, or motions in arrest for the insufficiency of 
an indictment. When testimony is admitted, not as substantive evidence, 
but in corroboration or contradiction, and that fact is stated by the court 
when it is admitted, it will not be ground for exception that the judge 
fails in his charge to again instruct the jury specially upon the nature 
of such evidence, unless his attention is called to the matter by a prayer 
for instruction; nor will it be ground of exception that evidence compe- 
tent for some purposes, but not for all, is admitted generally, unless the 
appellant asks, at the time of admission, that its purpose shall be 
restricted, 

See C.S., 570 and 590, and annotations thereunder. 

Must Br Crearry Staten.—Myrose v. Swain, 172-—223; Rogers 
v. Jones, 172—156; Carter v. Reaves, 167—131; Spruce Co. 
v. Hunnecutt, 166—202; Thompson v. R. R., 147-—412. 

Duty or Arrorney.—McLeod v. Gooch, 162—122; Allred v. 
Kirkman, 160—-392; Worley v. Logging Co., 15T—499. 


828 IN THE SUPREME COURT. [200 
RULES oF PRACTICE IN THE SUPREME COURT. 


Jupcr’s CHarce.—sS. v. Jones, 182—781; Bank v. Pack, 178— 
388. 

Rute Manpatory.—In re Barley, 180—380; Thresher Co. v. 
Thomas, 170—680; Hobbs v. Cashwell, 158—597. 

CoRROBORATIVE AND ConrrapicTtory Evipence.—Singleton v. 
Roebuck, 178—201; Mediin v. Board of Hducation, 167—239 ; 
Cooper v. BR. R., 163—150; Crisco v. Yow, 1583—484; Tise v. 
Thomasville, 151—282; Hill v. Bean, 150-486; Inles v. Lum- 
ber Co., 142—39; Westfeldt v. Adams, 1385—591. 





22. Printing Transcripts. (But see Rule 25.) 

Twenty-five copies of the transcript in every case docketed, except in 
pauper appeals, shall be printed and filed immediately after the case has 
been docketed, unless printed before the case has been docketed, in which 
event the printed copies shall be filed when the case is docketed. It shall 
not be necessary to print the summons and other papers showing service 
of process, if a statement signed by counsel is printed giving the names 
of all the parties and stating that summons has been duly served. Nor 
shall it be necessary to print formal parts of the record showing the 
organization of the court, the constitution of the jury, ete. 

In pauper appeals the counsel for appellant may file seven typewritten 
copies of his brief, in lieu of printed copies, if he so elects, and such 
briefs must give a succinct statement of the facts applicable to the 
exceptions and the authorities relied on, and in pauper appeals the 
appellant may also file, in lieu of printed copies, if he so elects, seven 
typewritten copies of the transcript, in addition to the original tran- 
script. Should the appellant gain the appeal, the cost of preparing the 
typewritten briefs or transcripts shall be taxed against the appellee, 
provided statement of such cost 1s given the clerk of this Court before 
the case is decided. The arrangement of the matter in the printed 
transcript shall follow the order prescribed by Rule 19. 





NuMBER oF Copies Manpatory In Pauper AppEaus.—Pruttt v. 
Wood, 199—%88; Trust v. Miller, 191—787; Fasher v. Toxar 
way Co., 171—547; Hstes v. Rash, 170—341. 


23. How Printed. 

The transcript on appeal shall be printed under the direction of the 
clerk of this Court, and in the same type and style, and pages of same 
size as the reports of this Court, unless it is printed before the appeal 
is docketed in the required style and manner. If it is to be printed here 
the appellant or the party sending up the appeal shall send therewith to 
the clerk of this Court a cash deposit, sufficient to cover the cost of 
printing, which shall include 10 cents per page for the clerk of this 
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Court, to recompense him for his services in preparing the transcript in 
proper shape for the printer. 

When it appears that the clerk has waived the requirement of a cash 
deposit by appellant to cover estimated cost of printing, and the cost of 
printing has not been paid when the case is called for argument, the 
Court will in its discretion, on motion of counsel for appellee or a state- 
ment made by the clerk, dismiss the appeal. 


Necessity oF Rure.—Lumber Co. v. Privette, 179—1; Howard 
v. Tel. Co., 170—495; Barnes v. Crawford, 119—-127. 


24. Appeal Dismissed if Transcript Not Printed or Mimeographed. 


If the transcript on appeal (except in pauper appeals) shall not be 
printed or mimeographed as required by the rules, by reason of the 
failure of the appellant to send up the transcript or deposit the cost 
therefor in time for it to be printed, when called in its regular order 
(as set out in Rule 5), the appeal shall, on motion of appellee, be dis- 
missed; but the Court may, on motion of appellant, after five days notice, 
at the same term, for good cause shown, reinstate the appeal, to be heard 
at the next term. When a cause is called and the record is not fully 
printed, if the appellee does not move to dismiss, the cause will be con- 
tinued. The Court will hear no cause in which the rules as to printing 
are not complied with, other than pauper appeals. 


Reitz Manpatory.—Pruitt v. Wood, 199—788; S. v. Charles, 
161— 286; Truelove v. Norris, 152—755; Streud v. Tel. Co., 
133-253; Dunn v. Underwood, 116—525. 


25. Mimeographed Records and Briefs. 

Counsel may file in leu of printed records and briefs 25 mimeo- 
graphed copies thereof, to be prepared under the immediate supervision 
and direction of the clerk of this Court, the cost of such copies not to 
exceed $1.10 per page of an average of 40 lines and 400 words to the 
page: Provided, however, that it shall be permissible and optional with 
counsel to file printed transcripts and briefs when it 1s possible to print 
such documents without unnecessary delay and inconvenience to the 
Court and appellee’s counsel, and within time for an appeal to be heard 
in its regular order under Rule 5. 

The clerk of this Court is required to purchase the stencil sheets, 
arrange all matter to be mimeographed for the operator, to supervise 
the work, to carefully read the proof, and to index the mimeographed 
transcripts and mail copies promptly to counsel. A cash deposit cover- 
ing estimated cost of this work is required as in Rule 23 under the same 
penalty as therein prescribed for failure to pay the account due for 
such work. 
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26. Cost of Printing and Mimeographing Transcripts and Briefs to be 
Recovered. 

The actual cost of printing the transcript of appeal and of the brief 
shall be allowed the successful litigant, not to exceed $1.50 per page, and 
not exceeding sixty pages for a transcript and twenty pages for a brief, 
unless otherwise specially ordered by the Court, and he shall be allowed 
10 cents additional for each such page paid to the clerk of this Court 
for making copy for the printer, unless the transcript was printed before 
the case was docketed. 

Judge and counsel should not encumber the “case on appeal” with 
evidence or with matters not pertinent to the exceptions taken. When 
the case is settled, either by the judge or the parties, if either party 
deems that unnecessary matter is incorporated, he shall have his excep- 
tion noted, designating the parts deemed unnecessary, and if, upon hear- 
ing the appeal, the Court finds that such parts were in fact unnecessary, 
the cost of making the transcript of such unnecessary matter and of 
printing the same shall be taxed against the party at whose instance it 
was incorporated into the transcript, as required by Rule 22, no matter 
in whose favor the judgment is given here, except when such party has 
already paid the expense of such unnecessary matter, and in that event 
he shall not recover it back, though successful on his appeal. Motions 
for taxation of costs for copying and printing unnecessary parts sent up 
in the manuscript shall be decided without argument. 

A successful litigant shall recover the actual cost of mimeographing 
a transcript or brief, not to exceed sixty pages of a transcript and twenty 
pages of a brief, unless otherwise ordered as herein provided in this rule. 


See C.S8., 1256. 

Excessive Costs.—R. R. v. Privette, 179-—-1; Waldo v. Wrlson, 
177-461; Brown v. Harding, 172—835; Hardy v. Ins. Co., 
167—569; Overman v. Lanier, 157-544; Brazille v. Barytes 
Co., 157—454; Yow v. Hamalton, 186—357; Roberts v. Le- 
wald, 108—405. 


27. Briefs. 

Twenty-five printed or mimeographed copies of briefs of both parties 
shall be filed in all cases (except in pauper appeals, as provided in 
Rule 22). Such briefs may be sent up by counsel ready printed, or 
they may be printed or mimeographed under the supervision of the 
clerk of this Court if a proper deposit for cost is made, as specified in 
Rule 28. They must be of the size and style prescribed by such rule. 
The briefs are expectéd to cover all the points presented in the oral 
argument, though additional authorities may be cited, if discovered 
after brief is filed, by furnishing list to opposing counsel and handing 
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memorandum of same to the Marshal to be placed by him with the 
papers in the case, but counsel will not be permitted to consume time on 
the argument in the citation of additional authorities. 


Must Br Printep or MimrocrarHEep.—Bradshaw v. Stansberry, 
164—356. 

Fainure to Fire.—Commuissioners v. Dickson, 190—-330; S. v. 
Dawkins, 190—448. 


2715. Statement of the Qnestions Involved. 

The first page of appellant’s brief, other than formal matters appear- 
ing thereon, shall be used exclusively for a succinct statement of the 
question or questions involved on the appeal. Such statement should 
not ordinarily exceed fifteen lines, and should never exceed one page. 
This will then be followed on the next page by a recital of the facts and 
the argument as required by the other rules. In case of disagreement 
as to the exact question or questions presented for determination, the 
appellee may submit a counter-statement, using the first page of ap- 
pellee’s brief for this purpose. But no counter-statement need be made 
unless appellee thinks appellant’s statement is inaccurate, or that it does 
not present the points for decision in a proper light. 

The statement of the questions involved or presented by the appeal, 
is designed to enable the Court, as well as counsel, to obtain an immedi- 
ate view and grasp of the nature of the controversy; and a failure to 
comply with this rule may result in a dismissal of the appeal. 


Faitvure to Compriy.—Lumber Co. v. Latham, 199—820; Pruitt 
v. Wood, 199—788. 


28. Appellant’s Brief. 

The brief of appellant shall set forth a succinct statement of the facts 
necessary for understanding the exceptions, except as to an exception 
that there was no evidence, it shall be sufficient to refer to pages of 
printed transcript containing the evidence. Such brief shall conten, 
properly numbered, the several grounds of exception and assignment of 
error with reference to printed pages of transcript, and the authorities 
relied on classified under each assignment; and if statutes are material, 
the same shall be cited by the book, chapter, and section. Exceptions in 
the record not set out in appellant’s brief, or in support of which no 
reason or argument is stated or authority cited, will be taken as aban- 
doned by him. Such briefs when filed shall be noted by the clerk on 
the docket, and a copy thereof furnished by him to opposite counsel on 
application. 
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Appellant shall, upon delivering a copy of his manuscript brief to the 
printer to be printed or to the clerk of this Court to be printed or mimeo- 
graphed, immediately mail or deliver to appellee’s counsel a carbon 
typewritten copy thereof. If the printed or mimeographed copies of 
appellant’s brief have not been filed with the clerk of this Court, and no 
typewritten copy has been delivered to appellee’s counsel by 12 o’clock 
noon on the second Saturday preceding the call of the district to which 
the case belongs, the appeal will be dismissed on motion of appellee, when 
the call of that district is begun, unless for good cause shown the Court 
shall give further time to print the brief. 

Faittre To Finn 1w Time.—ZJn re Bailey, 180—30; Philleps v. 
Junior Order, 175—133; Rosamond v. McPherson, 156—593. 

Exceptions Nor Brovent Forwarp.—In re Fuller, 189—509; 
S. v. Godette, 188—497; In re Westfeldt, 188—702; Byrd v. 
Southerland, 186—384; S. v. Bryson, 173—803; Campbell v. 
Sigmon, 170-—348; Watkins v. Lawson, 166—216,; S. v. Smath, 
164—475. 

Brier Limitep to Excrptive AssIgNMENTS oF Error.—Ccon v. 
fi. &., 171-759; Rawls v. Lupton, 193—428. 

Exceptions Nor Discussrep DEEMED ABANDONED.—Gray v. Cart- 
wright, 174—49. 

Practice 1n Recarp to Exceptions SuMMarizEp.—Taylor v. 
Plummer, 105—56. 

Pauper Apprats.—Covington v. Hosiery Mulls, 195—478; Estes 
vy. Rash, 170—841. 

“Pass Briers” Disapprovep.—Jones v. R. R., 164—392., 


29. Appellee’s Brief. 

The appellee shall file 25 printed or mimeographed briefs with the 
clerk of this Court by noon of Saturday preceding the call of the district 
to which the case belongs and the same shall be noted by the clerk on his 
docket and a copy furnished by the clerk, on apphecation, to counsel for 
appellant. It is not required that the appellee’s brief shall contain a 
statement of the case. On failure of the appellee to file his brief by the 
time required, the cause will be heard and determined without argument 
from appellee unless for good cause shown the Court shall give appellee 
further time to file his brief. 


APPELLEES Brier DismissEp.—Phallips v. Junior Order, 175— 
133. 


30. Arguments. 
(1) The counsel for the appellant shall be entitled to open and con- 
clude the argument. 
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(2) Counsel for appellant may be heard ten minutes for statement of 
ease and thirty minutes in argument. 

(3) Counsel for appellee may be heard for thirty minutes. 

(4) The time for argument may be extended by the Court in a case 
requiring such extension, but application for extension must be made 
before the argument begins. The Court, however, may direct the argu- 
ment of such points as it may see fit outside of the time limited. 

(5) Any number of counsel may be heard on either side within the 
limit of the time above specified; but if several counsel shall be heard, 
each must confine himself to a part or parts of the subject-matter in- 
volved in the exceptions not discussed by his associate counsel, unless 
directed otherwise by the Court, so as to avoid tedious and useless repe- 
tition. 


o1. Rearguments. 
The Court will, of its own motion, direct a reargument before decid- 
ing any case, if in its Judgment it is desirable. 
May Orper Rearcument.—Fleming v. R. R., 182—714; Lenoir 
v. Mining Co., 104—490. 


32. Agreements of Counsel. 

The Court will not recognize any agreement of counsel in any case 
unless the same shall appear in the record, or in writing, filed in the 
cause in this Court. 


VerpaL AGREEMENTS [NerrectuaL IF Dentep.—Rogers v. Ashe- 
ville, 182—596; McNetll v. R. R., 1783—729; 8. v. Black, 162— 
6387; Mirror Co. v. Casualty Co., 157T—29; Graham v. Hd- 
wards, 114229. 


33. Appearances, 

An attorney shall not be recognized as appearing in any case unless he 
be entered as counsel of record in the case. Upon his request, the clerk 
shall enter the name of such attorney, or he may enter it himself, thereby 
making him counsel of record for the party he may designate therein. 
Such appearance of counsel shall be deemed to be general in the case, 
unless a different appearance be indicated. Counsel of record are not 
permitted to withdraw from a case, except by leave of the Court. 


34. Certiorari. 

(1) When Applied For, Generally, the writ of certiorari, as a sub- 
stitute for an appeal, must be applied for at the term of this Court to 
which the appeal ought to have been taken, or, if no appeal lay, then 
before or to the term of this Court next after the judgment complained 
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of was entered in the Superior Court. If the writ shall be applied for 
after that term, sufficient cause for the delay must be shown. 

(2) How Applied For. The writs of certiorart and supersedeas shall 
be granted only upon petition, specifying the grounds of application 
therefor, except when a diminution of the record shall be suggested and 
it appears upon the face of the record that it is manifestly defective, in 
which case the writ of certiorart may be allowed, upon motion in writ- 
ing. In all other cases the adverse party may answer the petition. The 
petition and answer must be verified, and the application shall be heard 
upon the petition, answer, affidavit, and such other evidence as may be 
pertinent. 

(3) Notice of. No such petition or motion in the application shall 
be heard unless the petitioner shall have given the adverse party ten 
days notice, in writing, of the same; but the Court may, for just cause 
shown, shorten the time for such notice. 


See C. S., 630, and annotations thereunder. 

Wuewn Apprications SHoutp Bs Mapr.—Prutt v. Wood, 199— 
788; S.v. Harris, 199—877; 8. v. Crowder, 195—335; Pentuff 
v. Park, 195—609; Baker v. Hare, 192—788; S. v. Ledbetter, 
191—777; Finch v. Commisstoners, 190-154; Hardy v. Heath, 
188—271; 8. v. Farmer, 188-248; 8S. v. Dalton, 185—606, 
S. v. Butner, 185—731; Cox v. Lumber Co., 177—227; 
McNeil v. BR. R., 173—T29;, Todd v. Mackve, 160—352. 

Wiruin Covrt’s Discretion.-—Pruitt v. Wood, 199—788; Wom- 
ble v. Gin Co., 194—577; Waller v. Dudley, 198-354; S. v. 
Surety Co., 192—52; Trust Co. v. Parks, 191—263; 8. v. 
Butner, 185—731; Mimms v. R. &., 1883—436; 8. v. Johnson, 
1838—731. 

Must Docker Transoript.—Brock v. Ellis, 1983—540; Baker v. 
Hare, 192—789; Hardy v. Heath, 188—271; S. v. Farmer, 
188—243; Motor Co. v. Keep, 186—509; S. v. Dalton, 185— 
606; S. v. Butner, 185—%731; S. v. Johnson, 183—730; Lindley 
v. Knights of Honor, 172—818; Murphy v. Electric Co., 174— 
782; Trans. Co. v. Lumber Co., 168—60; Caudle v. Morris, 
158—594; Critz v. Sparger, 121—283. 


35. Additional Issues. 

If, pending the consideration of an appeal, the Supreme Court shall 
consider the trial of one or more issues of fact necessary to a proper 
decision of the case upon its merits, such issue shall be made up under 
the direction of the Court and certified to the Superior Court for trial, 
and the case will be retained for that purpose. 
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36. Motions. 

All motions made to the Court must be reduced to writing, and shall 
contain a brief statement of the facts on which they are founded, and 
the purpose of the same. Such motions, not leading to debate nor fol- 
lowed by voluminous evidence, may be made at the opening of the session 
of the Court. 


Onry Written Mortons Consiperep.—McCoy v. Lassiter, 94— 
131. 


37. Abatement and Revivor. 


Whenever, pending an appeal to this Court, either party shall die, the 
proper representative in the personalty or realty of the deceased party, 
according to the nature of the case, may voluntarily come 1n, and, on 
motion, be admitted to become parties to the action, and thereupon the 
appeal shall be heard and determined as in other causes; and if such 
representatives shall not so voluntarily become parties, then the opposing 
party may suggest the death upon the record, and thereupon, on motion, 
obtain an order that, unless such representatives shall become parties 
within the first five days of the ensuing term, the party moving for such 
order shall be entitled to have the appeal dismissed; or, if the party 
moving shall be the appellant, he shall be entitled to have the appeal 
heard and determined according to the course of the Court: Provided, 
such order shall be served upon the opposing party. 

When the death of a party is suggested, and the proper representatives 
of the deceased fail to appear by the fifth day of the term next succeed- 
ing such suggestion, and no action shall be taken by the opposing party 
within the time to compel their appearance, the appeal shall abate, unless 
otherwise ordered. 


38. Certification of Decisions. 

The clerk shall, on the first Monday in each month, transmit, by some 
safe hand, or by mail, to the clerks of the Superior Courts, certificates 
of the decisions of the Supreme Court which shall have been on file ten 
days, in cases sent from said court. Con. Stats., sec. 1417. But the 
Court in its discretion may order an opinion certified down at an earlier 
day. Upon final adjournment of the Court, the clerk shall at once 
certify to the Superior Courts all of the decisions not theretofore cer- 
tified. 

See C. S., 1413 and 1417. 


39. Judgment and Minute Dockets, 

The judgment docket of this Court shall contain an alphabetical index 
of the names of the parties in favor of whom and against whom any 
judgment for costs or judgment interlocutory or upon the merits is 
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entered. On this docket the clerk of the Court will enter a brief memo- 
randum of every final judgment affecting the right to real property, and 
of every judgment requiring, in whole or in part, the payment of money, 
stating the names of the parties, the term at which such judgment was 
entered, its number on the docket of the Court; and when it shall appear 
from the return on the execution, or from an order for entry of satis- 
faction by this Court, that the judgment has been satisfied, in whole or. 
in part, the clerk, at the request of any one interested in such entry, and 
on the payment of the lawful fee, shall make a memorandum of such 
satisfaction, whether in whole or in part, and refer briefly to the evidence 
of it. 

The clerk shall keep a Permanent Minute-Book, containing a brief 
summary of the proceedings of this Court in each appeal disposed of. 


40. Clerk and Commissioners. 

The clerk and every commissioner of this Court who, by virtue or 
under color of any order, judgment, or decree of the Supreme Court in 
any action or matter pending therein, has received or shall receive any 
money or security for money, to be kept or invested for the benefit of any 
party to such action or matter, or of any other person, shall, at the term 
of said Court held next after the first day of January in each year, 
report to the Court a statement of said fund, setting forth the title and 
number of the action or matter, the term of the Court at which the order 
or orders under which the clerk of such commissioner professes to act 
was made, the amount and character of the investment, and the security 
for same, and his opinion as to the sufficiency of such security. In every 
subsequent report he shall state the condition of the fund and any change 
made in the amount or character of the investment, and every payment 
made to any person entitled thereto. 

The reports required by the preceding paragraph shall be examined 
by the Court or some member thereof, and their or his approval indorsed 
shall be recorded in a well bound book, kept for the purpose, in the office 
of the clerk of the Supreme Court, entitled “Record of Funds,” and the 
cost of recording the same shall be allowed by the Court and paid out of 
the fund. The report shall be filed among the papers of the action or 
matter to which the fund belongs. 


41. Librarian. 

(1) Reports by Him. The Librarian shall keep a correct catalogue 
of all books, periodicals, and pamphlets in the Library of the Supreme 
Court, and report to the Court on the first day of the Spring Term of 
each year what books have been added to the Library during the year 
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next preceding his report, by purchase or otherwise, and also what books 
have been lost or disposed of, and in what manner. 

(2) Books Taken Out. No book belonging to the Supreme Court 
Library shall be taken therefrom, except in the Supreme Court chamber, 
unless by the Justices of the Court, the Governor, the Attorney-General, 
or the head of some department of the executive branch of the State 
Government, without the special permission of the Marshal of the Court, 
and then only upon the application in writing of a judge of a Superior 
Court holding court or hearing some matter in the city of Raleigh, the 
President of the Senate, the Speaker of the House of Representatives, or 
the chairman of the several committees of the General Assembly; and 
in such cases the Marshal shall enter in a book kept for the purpose the 
name of the officer requiring the same, the name and number of the 
volume taken, when taken, and when returned. 


42. Court’s Opinions. 

After the Court has decided a cause, the judge assigned to write it 
shall hand the opinion, when written, to the clerk, who shall cause five 
typewritten copies to be at once made and a copy sent in a sealed envelope 
to each member of the Court, to the end that the same may be carefully 
examined, and the bearing of the authority cited may be considered prior 
to the day when the opinion shall be finally offered for adoption by the 
Court and ordered to be filed. 


43. Executions. 

(1) Teste of Executions. When an appeal shall be taken after the 
commencement of a term of this Court, the judgment and teste of the 
execution shall have effect from the time of the filing of the appeal. 

(2) Issuing and Return of. Executions issuing from this Court may 
be directed to the proper officers of any county in the State. At the 
request of a party in whose favor execution 1s to be issued, it may be 
made returnable on any specified day after the commencement of the 
term of this Court next ensuing its teste. In the absence of such request, 
the clerk shall, within thirty days after the certificate of opinion is sent 
down, 1ssue such execution to the county from which the cause came, 
making it returnable on the first day of the next ensuing term. The 
execution may, when the party in whose favor judgment is rendered 
shall so direct, be made returnable to the term of the Superior Court of 
said county held next after the date of its issue, and thereafter successive 
executions will only be issued from said Superior Court, and when satis- 
fied, the fact shall be certified to this Court, to the end that an entry to 
this effect be made here. 

Executions for the costs of this Court, adjudged against the losing 
party to appeals, may be issued after the determination of the appeal, 
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returnable to a subsequent day of the term; or they may be issued after 
the end of the term, returnable, on a day named, at the next succeeding 
term of this Court. 

The officer to whom said executions are directed shall be amenable to 
the penalties prescribed by law for failure to make due and proper 
return thereof. 


See C. 8., 663 et seg. 


44. Petition to Rehear. 

(1) When Filed. Petitions to rehear must be filed within forty days 
after the filing of the opinion in the case. No communication with the 
Court, or any Justice thereof, in regard to any such petition, will be 
permitted under any circumstances. No oral argument or other presen- 
tation of the cause to the Court, or any Justice thereof, by either party, 
will be allowed, unless on special request the Court shall so order. 


See C. S., 1419, and annotations thereunder. 

Rute Manpatory.—Cooper v. Commissioners, 184—615. 

Frrine anp Docxetine—McGeorge v. Nicola, 173—733; Byrd 
wo. Grlhiam, 123—63. 

Not Attowsep Arter Time ror Frorne Has Exerrrep.—Cooper 
v. Commisstoners, 184—615. 

Nor Attowep In Criminat Cases.—sS. v. Council, 129—511. 


(2) What to Contain. The petition must assign the alleged error of 
law complained of, or the matter overlooked, or the newly discovered 
evidence; and allege that the judgment complained of has been per- 
formed or secured. Such petition shall be accompanied with the certifi- 
cate of at least two members of the bar of this Court, who have no inter- 
est in the subject-matter and have not been of counsel for either party 
to the suit, and each of whom shall have been at least five years a 
member of the bar of this Court, that they have carefully examined the 
case and the law bearing thereon and the authorities cited in the opinion, 
and they shall summarize succinctly in such certificate the points in 
which they deem the opinion erroneous. 


Farture To Fire Certiricates.—Teeter v. Eupress Co., 172— 
620. 


(3) Two Copies to be Filed, How Endorsed. The petitioner shall 
endorse upon the petition, of which he shall file two copies, the names 
of the two Justices, neither of whom dissented from the opinion, to 
whom the petition shall be referred by the clerk, and it shall not be 
docketed for rehearing unless both of said justices endorse thereon that 
it is a proper case to be reheard: Provided, however, that when there 
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have been two dissenting Justices, 1t shall be sufficient for the petitioner 
to file only one copy of the petition and designate only one Justice, and 
his approval in such case shall be sufficient to order the petition docketed. 

The clerk shall, upon the receipt of a petition to rehear, immediately 
deliver a copy to each of the Justices to whom it is to be referred, unless 
the petition is received during a-vacation of the Court, in which event 
it shall be delivered to the Justice designated by the petitioner on the 
first day of the next succeeding term of Court. 

(4) Justeces to Act in Thirty Days. The clerk shall enter upon the 
rehearing docket and upon the petition the date when the petition is filed 
in the clerk’s office, the names of the Justices to whom the petitioner has 
requested that the petition be referred, and also the date when the peti- 
tion is delivered to each of the Justices. The Justices will act upon the 
petition within thirty days after it 1s delivered to them, and the clerk is 
directed to report in writing to the Court in conference all petitions to 
rehear not acted on within the time required. 

(5) New Briefs to be Filed. There shall be no oral argument before 
the Justices or Justice thus designated, before it is acted on by them, 
and if they order the petition docketed, there shall be no oral argument 
thereon before the Court (unless the Court of its own motion shall direct 
an oral argument), but it shall be submitted on the record at the former 
hearing the printed petition to rehear, and a brief to be filed by the peti- 
tloner within ten days after the petition is ordered to be docketed, and 
a brief to be filed by the respondent within twenty days after such order 
to docket. Such briefs shall not be the briefs on the first hearing, but 
shall be new briefs, directed to the errors assigned in the petition, and 
shall be printed. If not printed and filed in the prescribed time by the 
petitioner, the petition will be dismissed, and for default in either par- 
ticular by the respondent the cause will be disposed of without such 
brief. 

(6) When Petition Docketed for Rehearing. The petition may be 
ordered docketed for a rehearing as to all points recited by the two 
certifying counsel (who cannot certify to errors not alleged in the peti- 
tlon), or it may be restricted to one or more of the points thus certified, 
as may be directed by the Justices who grant the application. When a 
petition to rehear is ordered to be docketed, notice shall at once be given 
by the clerk to counsel on both sides. 

(7) Stay of Execution. When a petition to rehear is filed with the 
clerk of this Court, the Justice or Justices designated by the petitioner 
to pass upon it may, upon application and in his or their discretion, stay 
or restrain execution of the judgment or order until the certificate for a 
rehearing is either refused or, if allowed, until this Court has finally 
disposed of the case on the rehearing. Unless the party applying for 
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the rehearing has already stayed execution in the court below, when the 
appeal was taken, by giving the required security, he shall, at the time 
of applying to the Justice or Justices for a stay, tender sufficient secur- 
ity for that purpose, which shall be approved by the Justice or Justices. 
Notice of the application for a stay must be given to the other party, if 
deemed proper by the Justice or Justices, for such time before the hear- 
ing of the application and in such manner as may be ordered. Ii a 
petition for a hearing is denied, or if granted, and the petition is after- 
wards dismissed, the stay shall no longer continue in force, and execution 
may issue at once, or the judgment or order be otherwise enforced, unless, 
in case the petition 1s dismissed, the Court shall otherwise direct. When 
a stay is granted, the order shall run in the name of this Court and be 
signed and issued by the clerk, under its seal, with proper recitals to 
show the authority under which 1t was issued. 


See C. S., 1419, and annotations thereunder. 

Wuen Revnartne ALLowEep.—Battle v. Mercer, 188—116; S. v. 
Martin, 188—-119; Greene v. Lyles, 187—598; Weston v. 
Lumber Co., 168—98; Weisel v. Cobb, 122—67; Mullen v. 
Canal Co., 115—16; Haywood v. Davis, 81—8. 

Not Atitowep in Criminat Casts.—sS. v. Council, 129-511; 
S. v. Jones, 69—16. 

Revuearing Matrer or Discretion.—Moore v. Harkins, 179— 
525. 

Renearing By Means or Seconp Appear Nor ALLowED.— 
Strunks v. R. R., 188—567; Ray v. Veneer Co., 188—414, 
AR. &. v. Story, 187—184; LaRoque v. Kennedy, 161—459; 
Hosmtal v. R. R., 157—460. 

New Triat ror Newry Discoverep Evipence 1n-Civin CasEs.— 
Moore v. Todwell, 194—186; Smith v. Mcore, 150—158, 
Black v. Black, 111—3801. | 

REQUIREMENTS Statev.-—/ohnson v. &. R., 168—431. 

Morton in Supertor Court Arrer AFFIRMANCE ON APPEAL.— 
Allen v. Gooding, 174-271. 

Newry Discoverep Evipence Not ConsipERED IN CRIMINAL 
Casrs.—S. v. Greffin, 190—133; S. v. Inlliston, 141—-857. 


45. Sittings of the Court. 

The Court will sit daily, during the terms, Sundays and Mondays 
excepted, from 10 a.m. to 2 p.m., for the hearing of causes, except when 
the docket of a district is exhausted before the close of the week allotted 
to it. The Court will sit, however, on the first Monday of each term for 
the examination of applicants for heense to practice law. (But see 


Rule 1.) 
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46. Citation of Reports. 

Inasmuch as all the volumes of Reports prior to the 63rd have been 
reprinted by the State, with the number of the volume instead of the 
name of the reporter, counsel will cite the volumes prior to 63 N. C. as 
follows: | 


1 and 2 Martin, 9 Iredell Law as B81 N.C. 
Taylor & Conf. as IN.C./ 49 a “ “39 4 
1 Haywood és Pd &é 11 6é éé té 33 sé 
ey éé 66 3 $6 12 sé $s 66 34 6é 
1 and 2 Car. Law Re- oo 4 4 is: = = wae ae 
pository & N.C. Term ; Ka. “ 36 * 
1 Murphey éé 5 6é ae 66 sé 6é 37 éé 
2 sé ‘é 6 éé 2 66 6é éé 88 é“ 
3 “ éé ce &é 4 sé “s iT 3 389 sé 
1 Hawks 6s 8 66 5 sé 6é $s AO 6é 
2 6é 6é 9 6é 6 $é &é 6é 4} 6é 
3 sé sé 10 éé q 6é 66 sé 42 6 
4 ‘é ¢é 11 6s 8 ts és sé 43 ‘6 
1 Devereux Law - tee on Busbee Law “ 44 * 
9 +“ 66 “ 4Q 6 ‘“ Eq. « 4m « 
3 - - “14 “* 1 Jones Law AG 
4 46 6é éé 15 6é Bs éé é¢ sé 47 &< 
1 éé Eq. éé 16 sé 3 6é 6 éé 48 sé 
2 sé 6é és 17 &é 4 6é iz) 6é 49 6é 
1 Dev. & Bat. Law “18 “ 5 SS . * 60 “ 
ed té 6s sé 19 &é 6 6é éé &é Bl $s 
38 & 4 és sé «i 2°20 6s vi sé 6é «é 52 6é 
1 Dey. & Bat. Eq. 2b SS * ie «bo. 
pia 4s iz 3 ‘é ying $é 5k 6é Eq &é 54 $6 
1 Iredell Law So. Ze: ose es a they 
y éé é< ¢ 24. $s 3 6é 6é 66 56 $4 
° éé 6s $é 25 éé 4. éé6 é 6é 57 &ét 
4 6é ifs 6 26 &é 5 $é $e 6é 58 éé 
5 éé ¢é 6é AT té 6 6é $¢ $e 59 é“é 
6 a = o 25. 1 and 2 Winston “ 60 “ 
7 64 té té 29 tt Phillips Law éé 61 4é 
8 sé “ “sop és Equity “ 62 & 


In quoting from the reprinted Reports counsel will cite always the 
marginal (2. @., the original) paging, except 1 N. C. and 20 N. C., which 
are repaged throughout, without marginal paging. 


47, Court Reconvened. 

The Court may be reconvened at any time after final adjournment by 
order of the Chief Justice, or, in the event of his inability to act, by one 
of the Associate Justices in order of seniority. 


RULES OF PRACTICE 


IN THE 


NORTH CAROLINA SUPERIOR COURTS 


REVISED AND ADOPTED BY THE JUSTICES OF THE SUPREME COURT 


RULES 


1. Entries on Records. 

No entry shall be made on the records of the Superior Courts (the 
summons docket excepted) by any other person than the clerk, his regu- 
lar deputy, or some person so directed by the presiding judge or the 
judge himself, 


2. Surety on Prosecution Bond and Bail. 

No person who is bail in any action or proceeding, either civil or 
criminal, or who is surety for the prosecution of any suit, or upon appeal 
from a justice of the peace, or is surety in any undertaking to be affected 
by the result of the trial of the action, shall appear as counsel or attor- 
ney in the same cause. And it shall be the duty of the clerks of the 
several Superior Courts to state, on the docket for the court, the names 
of the bail, if any, and surety for the prosecution in each case, or upon 
appeal from a justice of the peace. All prosecution bonds for any suit 
must be justified before the clerk of the Superior Court in a sum double 
the amount of the bond, and the justification must show that the surety 
is a resident of North Carolina, and must also show the county wherein 
the surety resides. 


3. Opening and Conclusion. 
In all cases, civil or criminal, when no evidence is introduced by the 
defendant, the right of reply and conclusion shall belong to his counsel. 


4, Examination of Witnesses. 

When several are employed on the same side, the examination, or 
cross-examination, of each witness shall be conducted by one counsel, but 
the counsel may change with each successive witness, or, with leave of 
the court, in a prolonged examination of a single witness. When a wit- 
ness is sworn and offered, or when testimony is proposed to be elicited, 
to which objection is made by counsel of the opposing party, the counsel 
so offering shall state for what purpose the witness, or the evidence to be 
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elicited, is offered; whereupon the counsel objecting shall state his objec- 
tion and be heard in support thereof, and the counsel so offering shall be 
heard in support of the competency of the witness and of the proposed 
evidence in conclusion, and the argument shall proceed no further, 
unless by special leave of the court. 


5. Motion for Continuance. 

When a party in a civil suit moves for a continuance on account of 
absent testimony, such party shall state, in a written affidavit, the nature 
of such testimony and what he expects to prove by it, and the motion 
shall be decided without debate, unless permitted by the court. 


6. Decision of Right to Conclude Not Appealable. 

In any case where a question shall arise as to whether the counsel for 
the plaintiff or the counsel for the defendant shall have the reply and the 
conclusion of the argument the court shall decide who 1s so entitled, 
and, except in the cases mentioned in Rule 3, its decision shall be final 
and not reviewable. 

In re Will of Brown, 194—583; In re Peterson, 186—13; Cheek 
v. Watson, 90-—302. 


7. Issues. 
Issues shall be made up as provided and directed in the Con. Stats., 
sec. 584. 


8. Judgments. 
Judgments shall be docketed as provided and directed in Con. Stats., 
sec. 618 and 614. 


9. Transcript of Judgment. 

Clerks of the Superior Courts shall not make out transcripts of the 
original judgment docket to be docketed in another county, until after 
the expiration of the term of the court at which such judgments were 
rendered. 


10. Docketing Magistrate’s Judgments. 


Judgments rendered by a justice of the peace upon summons issued 
and returnable on the same day as the cases are successively reached 
and passed on, without continuance as to any, shall stand upon the same 
footing, and transcripts for docketing in the Superior Court shall be 
furnished to applicants at the same time after such rendition of judg- 
ment, and if delivered to the clerk of such court on the same day, shall 
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create liens on real estate, and have no priority or precedence the one 
over the other, if all are, or shall be, entered within ten days after such 
delivery to said clerk. 


11. Transcript to Supreme Court. 

In every case of appeal to the Supreme Court, or in which a case is 
taken to the Supreme Court by means of the writ of certiorari as a sub- 
stitute for an appeal, it shall be the duty of the clerk of the Superior 
Court, in preparing the transcript of the record for the Supreme Court, 
to set forth the proceedings in the action in the order of time in which 
they occurred, and the several processes or orders, antl they shall be 
arranged to follow each other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and there shall 
be written on the margin of each a brief statement of the subject-matter, 
opposite to the same. On the first page of the transcript of the record ° 
there shall be an index in the following or some equivalent form: 


PAGE 
SUH OTG 0 AG oaiicsd tele tele detours beacon ae eae etaed) 1 
Complaint—first cause of action... ecco 2 
Complaint—second cause of action... cece 3 
Affidavit of attachment......00..000..0.cccccccc cece cece rteeeenees 4 


and so on to the end. 


12. Transcript on Appeal—When Sent Up. 

Transcripts on appeal to the Supreme Court shall be forwarded to 
that Court in twenty days after the case agreed, or case settled by the 
judge, is filed in office of clerk of the Superior Court. Con. Stats., 
sec. 645. 


13. Reports of Clerks and Commissioners. 

Every clerk of the Superior Court, and every commissioner appointed 
by such court, who, by virtue or under color of any order, judgment, or 
decree of the court in any action or proceeding pending in it, has received 
or shall receive any money or security for money, to be kept or invested 
for the benefit of any party to such action, or of any other person, shall, 
at the term of such court held on or next after the first day of January 
in each year, report to the judge a statement of said fund, setting forth 
the title and number of the action, and the term of the court at which 
the order or orders under which the officer professes to act were made, 
the amount and character of the investment, and the security for the 
same, and his opinion as to the sufficiency of the security. In every 
report, after the first, he shall set forth any change made in the amount 
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or character of the investment since the last report, and every payment 
made to any person entitled thereto. 

The report required by the next preceding paragraph shall be made 
to the judge of the Superior Court holding the first term of the court in 
each and every year, who shall examine it, or cause it to be examined, 
and, if found correct, and so certified by him, it shall be entered by the 
clerk upon his book of accounts of guardians and other fiduciaries. 


14. Recordari. 


The Superior Court shall grant the writ of recordar: only upon the 
petition of the party applying for it, specifying particularly the grounds 
of the application for the same. The petition shall be verified and the 
writ may be granted with or without notice; if with notice, the petition 
shall be heard upon answer thereto duly verified, and upon the affidavits 
and other evidence offered by the parties, and the decision thereupon 
shall be final, subject to appeal as in other cases; if granted without 
notice, the petitioner shall first give the undertaking for costs, and for 
the writ of supersedeas, 1f prayed for as required by the Revisal, sec. 
584. In such case the writ shall be made returnable to the term of the 
Superior Court of the county in which the judgment or proceeding com- 
plained of was granted or had, and ten days notice in writing of the 
filing of the petition shall be given to the adverse party before the term 
of the court to which the writ shall be made returnable. The defendant 
in the petition, at the term of the Superior Court to which the said writ 
is returnable, may move to dismiss, or answer the same, and the answer 
shall be verified. The court shall hear the application at the return term 
thereof (unless for good cause shown the hearing shall be continued) 
upon the petition, answer, affidavits, and such evidence as the court may 
deem pertinent, and dismiss the same, or order the case to be placed on 
the trial docket according to law. 

In proper cases the court may grant the writ of certtorari in like man- 
ner, except that in case of the suggestion of a diminution of the record, 
if it shall manifestly appear that the record is imperfect, the court may 
grant the writ upon motion in the cause. 


15. Judgment—When to Require Bonds to be Filed. 


In no case shall the court make or sign any order, decree, or judgment 
directing the payment of any money or securities for money belonging 
to any infant or to any person until it shall first appear that such person 
is entitled to receive the same and has given the bonds required by Jaw in 
that respect, and such payments shall be directed only when such bonds 
as are required by law shall have been given and accepted by competent 
authority. 
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16. Next Friend—How Appointed. 


In all cases where it is proposed that infants shall sue by their next 
friend, the court shall appoint such next friend, upon the written apph- 
cation of a reputable, disinterested person closely connected with such 
infant; but if such person will not apply, then upon the like application 
of some reputable citizen; and the court shall make such appointment 
only after due inquiry as to the fitness of the person to be appointed. 


17. Guardians Ad Litem—How Appointed. 


All motions for a guardian ad litem shall be made in writing, and the 
court shall appoint such guardian only after due inquiry as to the fitness 
of the person to be appointed, and such guardian must file an answer in 
every case. 


18. Cases Put at Foot of Docket. 

All civil actions that have been at issue for two years, and that may 
be continued by consent at any term, will be placed at the end of the 
docket for the next term in their relative order upon the docket. When 
a civil action shall be continued on motion of one of the parties, the 
court may, in its discretion, order that such action be placed at the end 
of the docket, as if continued by consent. 


19. When Opinion is Certified. 

When the opinion of the Supreme Court in any cause which had been 
appealed to that Court has been certified to the Superior Court, such 
cause shall stand on the docket in its regular order at the first term after 
receipt of the opinion for judgment or trial, as the case may be, except 
in criminal actions in which the judgment has been affirmed. Con. 
Stats., sec. 4656. 


20. Calendar. 

When a calendar of civil actions shall be made under the supervision 
of the court, or by a committee of attorneys under the order of the court 
or by consent of the court, unless cause be shown to the contrary, all 
actions continued by consent, and numbered on the docket between the 
first and last numbers placed upon the calendar, will be placed at the end 
of the docket for the next term, as if continued by consent, if such 
actions have been at issue for two years. 


21. Cases Set for a Day Certain. 

Neither civil nor criminal actions will be set for trial on a day cer- 
tain, or not to be called for trial before a day certain, unless by order of 
the court; and if the other business of the term shall have been disposed 
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of before the day for which a civil action is set, the court will not be kept 
open for the trial of such action, except for some special reason apparent 
to the judge; but this rule will not apply when a calendar has been 
adopted by the court. 


22. Calendar Under Control of Court. 

The court will reserve the right to determine whether it 1s necessary 
to make a calendar, and, also, for the dispatch of business, to make 
orders as to the disposition of causes placed upon the calendar and not 
reached on the day for which they may be set. 


23. Nonjury Cases. 

When a calendar shall be made, all actions that do not require the 
intervention of a jury, together with motions for interlocutory orders, 
will be placed on the motion docket, and the judge will exercise the right 
to call the motion docket at any time after the calendar shall be taken up. 


24. Appeals from Justices of the Peace. 

Appeals from justices of the peace in civil actions will not be called 
for trial unless the returns of such appeals have been docketed ten days 
previous to the term, but appeals docketed less than ten days before the 
term may be tried by consent of parties. 


25. On Consent Continuance—Judgment for Costs. 

When civil action shall be continued by consent of parties, the court 
will, upon suggestion that the charges of witnesses and fees of officers 
have not been paid, adjudge that the parties to the action pay respect- 
ively their own costs, subject to the mght of the prevailing party to 
have such costs taxed in the final judgment. 


26. Time to File Pleadings—How Computed. 
When time to file pleadings is allowed, it shall be computed from the 
adjournment of the court. 


27. Counsel Not Sent for. 

Except for some unusual reason, connected with the business of the 
court, attorneys will not be sent for when their cases are called in their 
regular order. 


28. Criminal Dockets. 

Clerks of the courts will be required, upon the criminal dockets pre- 
pared for the court and solicitor, to state and number the criminal busi- 
ness of the court in the following order: 

First. All criminal causes at issue. 
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Second. All warrants upon which parties have been held to answer 
at that term. 

Third. All presentments made at preceding terms, undisposed of. 

Fourth. All cases wherein judgments nise have been entered at the 
preceding term against defendants and their sureties, and against de- 
faulting jurors or witnesses in behalf of the State. 


29. Civil and Criminal Dockets—-What to Contain. 

Clerks will be required, upon both civil and criminal dockets, to 
bring forward and enter in different columns of sufficient space, in each 
case: 

First. The names of the parties. 

Second. The nature of the action. 

Third. A summary history of the case, including the date of issuance 
of process, pleadings filed, and a brief note of all proceedings and orders 
therein. 

Fourth. A blank space for the entries of the term. 


30. Books, 

The clerks of the Superior Courts shall be chargeable with the care 
and preservation of the volumes of the Reports, and shall report at each 
term to the presiding judge whether any and what volumes have been 
lost or damaged since the last preceding term. 


STATUTES RELATING TO RULES OF COURT 


©. S., 1421. Power to make rules of Court. The Justices of the Supreme 
Court shall prescribe and establish from time to time rules of practice for 
that Court, and also for the Superior Courts. The clerk shall certify to the 
judges of the Superior Court the rules of practice for such court, to be entered 
on the records thereof in each county. 


(In Calvert v. Carstarphen, 183 N. C., 25, Clark, C. J., delivering the opinion of the 
Court, it was said: ‘“‘The rules of the Supreme Court are mandatory, not directory. 
Walker v. Scott, 102 N. C., 487; Wiseman v. Commissioners, 104 N. C., 330; Edwards v. 
Henderson, 109 N. C., 88. As the Constitution, Art. I, sec. 8, provides that ‘The legisla- 
tive, executive, and Supreme Judicial Powers of the Government ought to be forever 
separate and distinct from each other,’ the General Assembly can enact no rules of 
practice and procedure for this Court, which are prescribed solely by our Rules of 
Court. Herndon v. Ins. Co., Jil N. C., 384; 18 L. R. A., 547; Horton v. Green, 104 
N. C., 400; Rencher v. Anderson, $98 N. €., 105. The practice and procedure in the 
courts below the Supreme Court are prescribed by the Legislature, as authorized by 
the Constitution, Art. IV, sec. 12 (S. v. Edwards, 110 N. C., 511), except that, as to 
such lower courts, when the Legislature fails to provide the practice and procedure in 
any particular, this Court can do so. The Code, sec. 961; Barnes v. Easton, 98 N. C., 
116; Cheek v. Watson, 90 N. C., 3023.’’) 

See, also, S. v. Crowder, 195-335; Womble v. Gin Co., 194-577; Cooper v, Comrs, 184-615; 
Cox v. Lbr. Co., 177-227; Phillips v. Jr. Order, 175-133; S. v. Goodlake, 166-484; Porter v. 
Lbr. Co, 164-396. 


C. 8., 1421(a). Supreme Court to prescribe rules. Rules to conform to law. 
The Supreme Court is hereby vested with the power to prescribe from time 
to time the modes of making and filing proceedings, actions, and pleadings, 
and of entering orders and judgments and recording the same, and to pre- 
seribe and regulate the practice on appeals to the Supreme Court, and in the 
trial of actions in the Superior Court, and before referees: Provided, no rule 
or regulation so adopted shall be in conflict with this law or any of the pro- 
visions of the Consolidated Statutes of 1919. Such rules as may be adopted 
by the Supreme Court shall be printed and distributed by the Secretary of 
State as are the Reports of the Supreme Court. 


INDEX. 


ABATEMENT AND REVIVAL—Contracts surviving death see Executors and 
Administrators C b; pendency of another action may not be taken by 
demurrer see Pleadings D ¢ 1. 


“ACT OF GOD” see Negligence A f, 


ACTIONS (Laws of which state gavern transitory action brought here see 
States A a; consolidation of actions see Criminal Law I f; misjoinder 
of parties and causes see Pleadings D b; submission of controversy with- 
out, see Controversy Without Action.) 

B Forms of Action for Enforcement of Particular Rights or for Redress 
of Particular Wrongs. 
b Title or Right to Public Office or Position 
1. Where a statute creating a county highway commission authorizes 
such commission to employ a superintendent of roads and such 
subordinates as may be necessary, and thereinafter refers to such 
superintendent and subordinates as “agents or employees”: Held, 
the superintendent is an agent of the county and not an officer 
thereof, it appearing that the Legislature so contemplated him, 
and it is not necessary that the right of one claiming such office 
by appointment be tested by proceedings in the nature of a quo 
warranto, but injunetive proceedings will lie to enjoin him from 
exercising the authority of superintendent. Surry County v. 
Sparger, 400, 
¢ Malicious Prosecution and False Imprisonment 
1. An affidavit charging the prisoner with having stolen goods in his 
possession “which plaintiff is fully satisfied was stolen” is not sufii- 
cient to make out a charge of receiving stolen goods knowing them 
to have been stolen, or of any legal offense, and a warrant issued 
thereon will be construed therewith, and such warrant is void, 
and the plaintiff's remedy is for false imprisonment and not 
malicious prosecution. Young v. Hardwood Co., 310. 
d Injuries to the Person 
1. Where an action for damages is founded upon the erection of de- 
fendant’s building over his property line upon the sidewalk of a 
city street rendering the use of the sidewalk dangerous to pedes- 
trians taken in connection with a projecting water pipe partly over 
the sidewalk, the gravyamen of the action is to recover damages 
arising from a nuisance created by the defendant and not ex- 
clusively involving the negligence of the defendant. Swinson v. 
Realty Co., 276. 


ADMISSIONS see Criminal Law G f. 


ADVERSE POSSESSION. 
A Nature and Requisite of Titles by Adverse Possession. 
h Cotor of Title 
1. Where the wife for a monetary consideration has attempted to convey 
her estate by entirety to her husband, observing all the statutory 
requirements concerning a wife’s conveyance to her husband, and 
thereafter an absolute divorce hag been decreed, the wife’s deed to 
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ADVERSE POSSESSION A h—Continued. 
her husband is color of title even if it be void, and his sufficient 
adverse possession for seven years, C. S., 428, will ripen the fee- 
simple title in him, and upon conflicting evidence a question is 
raised for the determination of the jury as to the length and 
character of the possession. C. S., 997, 2515, 3824. Potts v. Payne, 
246. 
i Of Streets or Other Public Places 

1. Where the owner of land has platted and sold it by deeds referring 
to streets, parks, etc, according to a registered map, the grantees 
have an easement therein, but where he has later fenced off a part 
of the land so offered for dedication to the public and under known 
metes and bounds has exercised exclusive and adverse dominion 
over the enclosed lands, asserting absolute title, the statute of 
limitations will begin to run against the easements of the grantees 
thus acquired, which will ripen title to the enclosed lands in favor 
of the owner or his grantee under the provisions of C. S., 450, by 
twenty years adverse possession. Gault v. Lake Waccamaw, 593. 


2. The principle of law that the statute of limitations will not run 
against a muncipality as to its street by encroachment thereon or 
adverse possession by its citizens applies only to such streets as the 
mun¢cipality has acquired and not to land offered to be dedicated 
by a private citizen for use as streets when such offer of dedication 
has not been accepted by the municipality before the offer has been 
unequivocally withdrawn, and where thereafter the municipality 
attempts to assert its right, its claim may become a cloud upon the 
title of the offerer or his grantee, entitling him or them to the 
equitable remedy of injunction against the assertion by the munici- 
pality of such claim of right. C. S., 485. Jbid. 


3. In order for a municipality to establish the right to maintain a 
street on privately owned lands where an original grant from the 
owner has not been shown, it must show its exclusive and adverse 
use and control thereof for that purpose for a period of twenty 
years in order for an original grant by the owner or a dedication 
by him to be presumed, and although such adverse use may be 
inferred from the occupation itself when sufficient to permit the 
inference that the public had assumed control and was using the 
land adversely and as a matter of right, in this case evidence of 
such adverse user is held insufficient to be submitted to the jury, 
and a directed verdict in the owner’s favor was not error. Wright 
v, Lake Waccamaw, 616. 


AGRICULTURE—Right of purchaser at foreclosure sale to agricultural lien 
see Mortgages H m 1, 2. 





APPEAL AND ERROR (In criminal cases see Criminal Law L: appellate 
jurisdiction of Superior Courts see Courts A @; recordari see Justices of 
the Peace Eb). 

A Nature and Grounds of Appellate Jurisdiction of Supreme Court. (In 
habeas corpus proceedings see Habeas Corpus D.) 
d Finat Judgment and Premature Appeals 
1. Where a motion to strike out certain matters in the pleadings is 
addressed to the court as a matter of right and not as a matter of 
discretion, an order granting the motion is reviewable on appeal. 
Bank uv. Atmore, 437, 
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APPEAL AND ERROR A—Continued. 
e loot Questions 


1. The courts will not anticipate a question ‘of constitutional law in 
advance of the necessity of deciding it. Goldsboro v. Supply Co.. 
405. 


2. Where on appeal from an award of the Industrial Commission to 
the dependents of an employee of a county highway commission 
there is nothing in the record showing that the board of commis- 
sioners of the county has attempted to levy a tax, contract a debt, 
pledge its faith, or loan its credit in breach of Article VII, section 7, 
of the Constitution, an ebjection to the award on the ground that 
the Workmen’s Compensation Act is in conflict with the provisions 
of Article VII, section 7, presents an academic question, and one 
which shouid be considered only upon a full disclosure of all facts 
in a proceeding to which the board is made a party and given an 
opportunity to be heard. Hdgler v. Highway Commission, 738. 


E Record. 
a@ Necessary Parts of Record Proper 


1. Case dismissed on appeal for failure to observe Rule 19(1) governing 
appeals, the nature of the action not appearing from the record. 
Gardner v. Moose, 88, 


2, A case submitted on agreed statement of facts must be accompanied 
by necessary affidavit, and if an adversary proceeding the record 
proper must contain necessary parts, otherwise the appeal will be 
dismissed. Garris v. Hardy, 91: Lipe v. Stanly County, 92. 


fh. Questions Presented for Review 
1. Ordinarily on appeal from an order setting aside a verdict the ap- 
pellant must show error, but in this case the parties assume that 
the verdict was set aside for insufficient evidence, and the Supreme 
Court acts thereon. Godfrey v. Coach Co., 41. 


2. In an action to restrain the foreclosure of a mortgage on lands 
wherein, on the trial, it is admitted that the issue as to the amount 
of plaintiff’s indebtedness should be answered in a certain amount, 
the question as to whether the plaintiff is entitled to a credit on the 
note for usurious charges becomes academic, and will not be de- 
cided on appeal. Green v. Gladstone, 347. 


oD 


In this case held: the record containing no statement of case on 
appeal, the Supreme Court is limited to the question of whether 
there was error in the judgment, the appeal being an exception 
thereto. Parker Co. v. Bank, 441; Casualty Co. v. Green, 535. 


aa 


Where neither party makes objection to the issue submitted, the 
Supreme Court on appeal will interpret the record in the light of 
the theory prevailing in the trial court. Hdgerton v. Perkins, 650. 


Ff Exceptions and Assignments of Error and Procedure in Lower Court 
Necessary to Right to Review. 
a Necessity for Exceptions and Assignments of Error 


1. Where an appeal in a civil action is taken from the judgment of a 
county court to the Superior Court, which affirms the judgment 
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appealed from, on further appeal to the Supreme Court without 
specific exceptions and assignments of error required by Rule 
19 (3) to the proceedings in the Superior Court based on excep- 
tions duly taken and presented in the county court, only matters of 
law or legal inference will be considered in the Supreme Court, 
and where the only exception is to the judgment and error does 
not appear therein, the judgment will be affirmed; and ordinarily 
when assignments of error are not duly taken and made to appear 
of record in the Supreme Court, the appeal, on motion, will be 
dismissed. C. 8., 1608(cc). Smith v. Texas Co., 39. 


2. Matter discussed in appellant’s brief must be presented by assign- 


ment of error to be considered on appeal. Clark v. Henderson, 86. 


b Form and Requisites of Exceptions 
1. In order for a charge of the court to the jury to be considered on 


appeal the appellant’s exception must be specific in pointing out the 
supposed error and not merely a “broadside” exception, as in this 
case “defendant excepts to the charge of the court.” Roberts v. 
Davis, 424, 


d Appeal, Notice and Entry 
1. Upon defendant’s appeal from an order of the trial court striking 


out irrelevant and immaterial matters from the pleadings, another 
order in which a party to the action is made, excepted to but not 
appealed from, will not be considered. Bank v. Atmore, 487. 


2. Where a nonresident defendant has been personally served with 


summons under the provisions of C. 8. 491, and afterwards 
assigned all his rights and interests in the action, he is not a real 
party in interest in an appeal taken by his assignee in his name, 
and where the latter has taken no appeal his rights will not be 
determined therein. Casualty Co. v. Green, 535. 


J Review (Of habeas corpus proceedings see Habeas Corpus). 


b Discretion of Court 
1. The refusal of the trial court to allow a defendant to file answer 


re 


a) 


after the time is not reviewable on appeal, the matter being within 
the sound discretion of the trial court. Washington v. Hodges, 364. 


. The action of the trial judge in making necessary parties to an 


action 1s reviewable on appeal, and the making of proper parties is 
addressed to his sound discretion and not reviewable. C. 8., 456, 
460. Trust Co. v. Transit Lines, 415; Williams v. Hooks, 419. 


. Where the Superior Court judge, upon appeal from the order of the 


clerk of the court in appointing or removing executors or adminis- 
trators of an estate, has exercised his discretion in retaining the 
cause in the Superior Court instead of remanding it to the clerk, 
the exercise of this discretion is not reviewable on appeal to the 
Supreme Court. Jn re Estate of Wright, 680. 


. No appeal will lie from action of trial court in setting aside verdict 


in his discretion. fn re Beal, T54. 
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APPEAL AND ERROR J—Continued. 
e Of Findings of Fact (Of findings of Industrial Commission see Master 
and Servant F i). 
1. Where a jury trial is waived and the court finds the facts by agree- 
ment of the parties, his findings, supported by sufficient evidence, 
are conclusive on appeal. Wood wv. Trust Co,, 105; Roebuck v, 
Surety Co., 196. 


2. The findings of fact by the referee approved by the trial judge, sup- 
ported by competent evidence, cannot be reviewed in the Supreme 
Court on appeal. Wallace v. Benner, 124; Moore v. Brinkley, 457. 


3. The findings of fact by the lower court in qualifying or allowing a 
witness to testify as an expert is conclusive on appeal when sup- 
ported by evidence. Nance v. Fertilizer Co., T02. 

d Presumptions and Burden of Showing Error 

1. Upon division of opinion of the Justices on appeal, one Justice not 
sitting, the judgment of the lower court will be affirmed, in this 
case without becoming a precedent. Parsons v. Board of Education, 
88, 795; Durham v. Lloyd, 803. 


2. On appeal the presumption is against the appellant and the burden 
is on him to show clearly not only that error was committed in the 
lower court, but that it was substantial or prejudicial. Hayes v. 
Laneaster, 293; Combs v. Paul, 382. 
€ Harmless Hrror 
1. On appeal the presumption is against the appellant and the burden 
is on him to show clearly not only that error was committed in the 


lower court, but that it was substantial or prejudicial. Hayes v. 
Lancaster, 293; Combs v. Paul, 382. 


. Under the evidence in this case Held: a question asked the court by 
the jury which had received the case, and pending their delibera- 
tion, if they should consider an intersecting highway the center 
of the road leading the other way: Held, the reply of the court that 
it was for them to determine under the facts and circumstances 
of the case, if error, was not prejudicial or reversible. Jfurphy v. 
Coach Co., 92. 


. Plaintiff held not to be prejudiced by allowance of amendment toa 
answer in this case. Gholson v. Scott, 429. 


ho 


w 


4. Where in caveat proceedings separate issues as to mental capacity 
and undue influence are submitted to the jury, their verdict on the 
issue of undue influence in favor of the caveators will not be 
held to render error in the trial in regard to the issue of mental 
capacity harmless, the court having instructed them not to con- 
sider the issue of undue influence if the issue of mental capacity 
were answered in favor of propounders, and it being permissible to 
infer that the second issue was perfunctorily answered. In re 
Will of Brown, 440. 


5. Exception to admission of evidence will not be sustained where 
evidence of identical import has been admitted without objection. 
Bank v. Florida-Carolina Estates, 480; Nance v. Fertilizer Co., 
702; Indemnity Co. v. Perry, T65. 
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6. Instruction in this case held not to contain prejudicial error. Grier 
v, Woodside, T59. 


7. Refusal of court to submit issue tendered held not reversible error 
in this case. Indemnity Co. v. Perry, T6d. 
g Questions Necessary to Determination of Cause 
1. In this case the demurrer of the defendant made in the Supreme 
Court on appeal on the ground that the complaint failed to state 


a cause of action being allowed: Held, the question of venue ap- 
pealed from became immaterial. Parsons v. R. R., dA. 


2. In a suit by adjacent property owners and a city to restrain the 
erection of a gasoline filling station on the ground that it would 
violate a zoning ordinance and cause irreparable injury to the 
property of the individual owners and'on the ground that a permit 
had not been obtained from the city building inspector, the trial 
judge held the zoning ordinance of the city void, but continued the 
restraining order to the final hearing because of failure to obtain 
the building permit: Held, the plaintiffs’ exception to the holding 
that the ordinance was void preserves their rights, certainly to the 
final hearing, and the trial court, in view of the reasons assigned 
for continuing the injunction, was not required to pass upon the 
validity of the zoning ordinance, and his judgment therein will be 
disregarded for the time being. Goldsboro v. Supply Co., 405. 


K Determination and Disposition of Cause, 
a Remand for Necessary Parties 
1. Where an appeal presents the question of the priority of deeds, 
mortgages and deeds of trust, but it appears that all parties hay- 
ing an interest in the subject-matter are not before the court, the 
cause will be remanded in order that they may be made parties to 
the action, and the judgment of the court below will be vacated 
without prejudice. Cooper v. Trust Co., 724. 
e Questions Open to Adjudication After Determination of Cause 
1, Where an insolvent corporation has executed to a bank its promis- 
sory note with endorsers thereon, and has submitted to a confession 
of judgment on the note for the purpose of releasing itself and its 
endorsers, but which did not have the effect of releasing the latter, 
if the endorsers have any remedy against the bank by accounting 
they may be presented through a referee appointed by the court 
to pass upon all claims that may be asserted against the corpora- 
tion maker of the note. Trust Co. v. Lewis, 286. 


2. Where it has been finally adjudicated, in an action involving the 
question, that a city may not pledge its faith and credit by execut- 
ing a note for the purchase of hospital equipment, but may purchase 
such equipment out of available funds in its treasury, and later 
the city claims to have done so out of available funds: Held, an 
order reinstating the case and making the bank which had for- 
merly accepted the note, which had been canceled, and the seller 
of the equipment parties, is error, the judgment entered on the 
former appeal being final and not subject to be revived, the only 
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APPEAL AND ERROR KW c—Continued. 
question remaining being whether the city had the available funds 
for the purpose. in which the new parties were not interested. 
Nash v. Monroe, 729. 


ad Modification and Affirmance 
1. The agreement of both parties to a modification of the judgment as 
to the amount of the recovery is upheld on appeal. Wood v. Trust 
Co., 105. 


APPEARANCE, . 
A General Appearance. 
bh Appearance Constituting Waiver of Service of Summons 
1. Where the summons against the owners of land has been returned 
“not to be found” in a proceeding to foreclose tax sale certificates 
against the land, and the owners have thereafter appeared and 
submitted themselves to the jurisdiction of the court by answering 
or otherwise, they are bound by the decree of foreclosure and by 
the final adjudication regularly arrived at in the course of the pro- 
cedure under the provisions of the statute. Orange County v. 
Jenkins, 202. 


2. Where the shareholders in an insolvent bank appear in reply to a 
motion to show cause why a preliminary assessment of their statu- 
tory liability should not be made against them, and by motion, 
challenge the validity of the order making the assessments, and 
not solely for the purpose of challenging the jurisdiction of the 
court, their motion is a general appearance, though upon its face it 
is called a special appearance. Corporation Commission v. Bank, 
42°, 


ARBITRATION AND AWARD. 
C Arbitrators and Proceedings. 
a Selection and Qualification of Arbitrators 

1. Where a contract of fire insurance provides that in case of loss 
where the insurer and insured cannot agree upon the amount 
that they should appoint a disinterested person, and that the two 
thus selected should appoint a third, the general qualifications of 
the persons thus selected are that they should not be interested, 
biased, or prejudiced, and evidence that the person appointed by 
the insurer was frequently employed by the insurer who paid him 
a fee is not conclusive that such appointee is not qualified, but is 
evidence to go to the jury as to his qualification. AHill v. Insur- 
ance Ce., 302. 

E Attacking Validity of Award and Award as Defense to Action. 
c Setting Aside Award for Fraud or Irregularity 

1. Where an arbitration stipulation in a policy of fire insurance requires 
that in case of loss the insurer and insured should each select a 
competent and disinterested person to act for them, and the persons 
thus selected should select a third to act in case they could not 
agree, and there is evidence that the insurer had selected one of 
its experienced adjusters who induced the arbitrator selected by 
the insured, inexperienced in such matters, to sign an award under 
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ARBITRATION AND AWARD FE c—Continued. 
the misrepresentation that the third arbitrator would have to pass 
upon the amount of the loss, and with this understanding the award 
was signed, and that the award was grossly inadequate: Held, 
sutticient to be submitted to the jury upon the issue of the action- 
able fraud of the insurer vitiating the award. Hill v. Insurance 
C'o., 302, 
d Effect of Void Award and Trial of Issues 

1. Where a policy of fire insurance contains an agreement to arbitrate 
the amount of loss thereunder in case of disagreement between the 
insurer and insured, each to select a disinterested person and the 
two thus selected to select a third to act in case they did hot agree, 
and the evidence is suilicient to go to the jury on the question that 
the award was conditionally signed and there was evidence of fraud 
vitiating this feature of the policy, parol evidence as to the amount 
of the loss sustained by fire under the terms of the policy is com- 
petent to show the luss actually sustained by the insured, not in 
contradiction of the written instrument, for upon the establish- 
ment of the fraud the relevant portion of the policy is disregarded. 
Hill v. dnsurance Co., 502. 


ARREST—Bail see Bail. 


ASSAULT AND BATTERY. 
A Civil Actions. 
w Definition of Assault and Battery 

J. An assault is an offer to show violence to another without striking 
him, and a battery is the carrying of the threat into effect by the 
infliction of the blow, it being without the consent of the person on 
whom the offer of violence was made or who actually received the 
blow, the combination of the two being denominated assault and 
battery in law. Hayes v. Lancaster, 295. 


ec Defense of Property as Defense to Action for Assault and Battery 

1. Where the evidence in an action to recover damages for an assault 

| is to the effect that during a dispute as to credits upon a check of 
plaintiffs held by the defendant the latter produced the check which 
the former seized and attempted to take away with him, where- 
upon the defendant seized him and struck him, or scuffled with him 
for its possession, an instruction is erroneous that only permitted 
the defendant to use such force to retain his property as would 
not amount to a breach of the peace, he having the right to use 
such increasing force as was necessary under the circumstances 
for the protection of his property, the question of excessive force 
being for the jury. Curlee v. Scales, 612. , 


2. The possessor of personal property for himself or as the agent or 
employee of another has the right to defend and protect it against 
aggression, and in so doing he may use such force as is reasonably 
necessary subject to the qualifications that, in the absence of 
felonious use of force on the part of the aggressor, human life 
must not be endangered or great bodily harm inflicted. Jbid. 
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ASSAULT AND BATTERY—Continued. 
B Criminal Prosecution (Assault with intent to kill see Homicide D). 
e Assault with Deadly Weapon 

1. As to whether a pair of handcuffs will be considered as a deadly 
weapon ordinarily depends upon their size, the material of which 
made, the relative strength and weakness of the assailant and 
assailed, and is usually a question for the jury, and under an in- 
dictment for a felonious killing, evidence that the assailant struck 
the deceased with a pair of handcuffs with other evidence tending 
to show that other causes resulted in the death of the deceased, an 
instruction ‘“‘that an assault, when made with an instrument such 
as a pair of handcuffs would constitute in law an assault with a 
deadly weapon” is error, the question being for the determination 
of the jury. S. v. Watkins, 692. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 
A Nature and Operation. 
a Rights and Duties of Assignee 
1. Duties of receiver of insolvent corporation are not substantially the 
same as those of assignee for benefit of creditors. Vanderwal v. 
Dairy Co., 314. 


e Transfer of Bulk of Property 
1. A chattel mortgage of an insolvent corporation, executed and regis- 
tered before the appointment of a receiver for it, will not be con- 
strued under the provisions of C. 8S., 1609, as in effect an assignment 
for the benefit of creditors in the absence of the fact that the 
property covered by the mortgage constitutes practically all of the 
property of the insolvent. Vanderwal v, Dairy Co., 314. 


2. Transfer of bulk of corporate property to another corporation is 
not binding on creditors not agreeing thereto. Bank v. Furniture 
Co., 871. 


5. Vendors of a shoe shop soled their business under a written agree- 
ment that they, the vendors, would pay the outstanding obligations 
of the business. One of the creditors of the business at the time 
of the transfer sued to recoyer from the purchaser the amount of 
the indebtedness, and offered evidence tending to centradict the 
writing and holding the purchaser liable: Held, the parol evidence 
is inadmissible, and the question of whether the bulk-sales statute 
had been complied with was immaterial, C. S., 1013, since under 
the provisions of the statute the creditor, at most, would be en- 
titled to have the transfer set aside, but not to hold the purchaser 
personally liable. Goldman & Co. v. Crank, 384. 


ATTACHMENT —for purpose of obtaining jurisdiction see Process B e. 


ATTORNEY AND CLIENT (Knowledge of attorney not imputed to client 
see Mortgages H p 2; excusable neglect see Judgments K b). 
IS Disbarment. 
b Proceedings 
1. The courts have inherent as well as statutory power to strike from 
their rolls hames of attorneys who are found by reason of their 
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ATTORNEY AND CLIENT E b—Continued. 
conduct unfit and unworthy, and where the court proceeds under 
its inherent power only to the extent of appointing a committee of 
investigation without record of further proceedings or conclusions, 
and the statutory method has also been pursued, the statutes 
should be strictly followed. C. 8., 208, et seg. Committee of Griev- 
ances of Bar Asso, v. Strickland, 630. 


2. The statutory proceedings to disbar an attorney for improper con- 
duct, C. S., 208, ef seg., requires that the prosecution be instituted 
only by the written accusation of the Committee on Grievances of 
the North Carolina State Bar Association, accompanied by writ- 
ten affidavit of the person making a charge specified in the act, 
the accusation to be submitted to the solicitor who shall draw it 
up citing the accused to appear, and where the solicitor does so 
upon the written accusation of the Grievance Committee he may 
not add thereto other charges of misconduct, and where the accused 
is acquitted by a jury of the accusation of the Grievance Commit- 
tee he may not be convicted of charges added by the solicitor, 
and is entitled to his discharge as to all counts. Jbid. 


AUTOMOBILES—Law of highway and negligence thereon see Highways B; 
master’s liability for negligent driving of servant see Master and Servant 
Da 2; parent's liability for negligent driving of child see Parent and 
Child A a; city’s liability for accident from defective condition of street 
see Municipal Corporations E ¢ 2, 8, 4. 


BAIL. 
B In Criminal Actions. 
c Liabilities on Bail Bonds 

1. Where a bail or appearance bond in a criminal action provides that 
the defendant would appear for trial at a certain term of court, 
and “not depart the court without leave,” the force of the bond 
continues until the case is finally disposed of, and where the trial 
court after conviction of the defendant permits him to go at large 
under the security of the bond so given, without the knowledge of 
the absent surety, and the defendant leaves the jurisdiction of the 
court before judgment is pronounced, and so remains at large, the 
surety is liable on the bond according to its tenor and import. S. v. 
Staley, 385. 


3ANKRUPTCY. 
(’ Administration, Management, and Collection of Estate. 
c Transfers and Preferences by Bankrupt 

1. A payment upon a debt owed by an insolvent within the four months 
period specified in the Bankruptey Act will not be declared void 
by the courts unless the creditor receiving the payment had actual 
knowledge of the insolvency at the time, or knowledge of such 
facts as would have put a reasonable man under the circumstances 
upon inquiry leading to such knowledge of insolvency, and the fact 
that the bankrupt sent out notices of his insolvency to other credi- 
ters generally will not affect the validity of the payment if the one 
receiving the payment was in ignorance thereof. Burns v. Trust 
Co., 260. 
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. The offset by a bank of the deposit of a bankrupt against his note 


is not a prohibited preference within the meaning of: the Bank- 
rupt Act. Ibid. 


. In order for a payment made within four months of bankruptcy to 


be an invalid preference under the provisions of the Bankrupt Act, 
the debt must be a preéxisting one and not for a present valuable 
consideration. Bridgers v. Hart, 685. 


. Where under a request and promise to repay expenses an officer of a 


corporation advances his own money to finance a trip for himself 
and others taken in the interest of the corporation which results to 
the advantage of the corporation, and takes several days in its 
accomplishment, and these expenses are refunded by the corpora- 
tion seyeral days afterward, the question is for the jury under the 
evidence and correct instructions from the court as to whether the 
taking of the trip and the refund of the expenses constituted one 
transaction, and if found by the jury in the affirmative it will not 
constitute an unlawful preference within the meaning of the Bank- 
rupt Act. Jbid. 


d Filing and Proof of Claim 
1. Where the maker of a note and the administratrix of a deceased 


) 


endorser are sued by the payee, and the administratrix has paid 
the note and seeks to recover from the maker, and the maker sets 
up that he had been discharged in bankruptey from liability on 
the claim, although he had failed to list the claim in the schedule 
of his liabilities, and introduces evidence tending to show without 
contradiction that the payee and the administratrix had actual 
notice of the bankruptcy proceedings in ample time to have filed 
the claim within six months after the adjudication of bankruptcy: 
Held, sufficient to support an instruction that if the jury believed 
the evidence, they should answer the issue in defendant’s favor as 
to whether the claim was barred, and an instruction in effect direct- 
ing a verdict for the administratrix if she had no notice or oppor- 
tunity to attend the first creditor’s meeting, is reversible error. 
Johnson v. Fountain, 388. 


Under the provisions of the Bankrupt Act a person securing the 


debt of.a bankrupt by individual undertaking may prove the claim 
against the bankrupt in the creditor’s name, or if he discharges the 
claim in whole or in part he is subrogated to the rights of the 
creditor, and failure to prove a claim provable under this pro- 
vision results in the claim being barred by the bankrupt’s discharge. 
Lbid. 


BANKS AND BANKING (Right of bank to offset bankrupt’s deposit against 
note see Bankruptey C ¢ 2). 
© Functions and Dealings. 
b Representation by Officers and Agents (Receiver estopped to deny 


president's authority to execute contract see Estoppel C b 4). 


1. The vice-president, cashier, or other head official of a bank has no 


implied authority by virtue of his office to release the endorsers or 
sureties on a note upon the confession of judgment by the principal. 
Trust Co. v. Lewis, 286. 
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H Insolvency and Receivership of Banks (Right of receiver to execute 
power of sale in deed of trust wherein bank is trustee see Mortgages 
Hh 1, 2. 38; receiver estopped to deny president's authority to exe- 
cute contract see Jistoppel C b 4). 


a Statutory Liability of Stockhotders 


1. Prior to the enactment of chapter 113, Public Laws of 1927, the pro- 
cedure, under the statutory provisions for the enforcement of the 
statutory liability of shareholders of an insolvent bank in a re- 
ceiver’s hands, was by order of court based upon the report of 
receiver to the shareholders to show cause why the assessment made 
against them should not be enforced, the original assessments not 
being final or conclusive, but only preliminary to the order that 
the shareholders be made parties to the action, giving them the 
right to set up any defense in law or fact, and where this pro- 
eedure has been followed and stockholders appear and answer to 
the merits the position is not available to them that they were not 
parties to the action at the time the assessment was made. Cor- 
poration Commission v. Bank, 422. 


BILLS AND NOTES. 
D Construction and Operation. 
b Liabilities of Parties 
1. A parol agreement between an official of a bank that the bank would 
release the endorsers or sureties on a note upon the maker con- 
fessing jndgment thereon is not enforceable, the agreement being 


in derogation of the written terms of the instrument. C. S., 3104. 
Trust Co. v. Lewts, 286. 


G Payment and Discharge. 
b Discharge by Judgment 


1. A confessed judgment by the maker of a note merges the note in the 
judgment and operates as a discharge of the note as between the 
maker and the payee, but does not operate as a discharge of the 
endorsers or sureties on the note unless they are parties to the 
judgment. Trust Co. v. Lewis, 286. 


6 Payment to Collecting Agent 


1. Where the plaintiff bank, the purchaser of a draft, brings action 
against the acceptor thereof, and the acceptor pleads payment to 
the drawer as the duly authorized collecting agent of the bank, 
evidence that the bank and the drawer had entered into an agree- 
ment providing that the bank would purchase, from time to time, 
drafts of the drawer accepted by its customers, and that the drawer 
would collect the money from its customers and account to the 
bank therefor, js held competent as tending to establish the fact 
of agency relied on by the defendant. Bank v. Howell, 687. 


2. Where the plaintiff bank, the purchaser of a draft, brings action 
thereon against the acceptor thereof, and the acceptor pleads pay- 
ment to the drawer as the authorized collecting agent of the bank. 
evidence that pursuant to an agreement between them the drawer 
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BILLS ANT) NOTES G c—Continued. 
had for many years regularly collected money from its customers 
on drafts accepted by them and purchased by the plaintiff, and 
had accounted to the bank therefor, is held competent as tending 
to establish the fact of agency, and that the agency was in force 
at the time of the payment by the defendant to the drawer. Jbid. 


3. A bank purchased an accepted draft from a dealer in automobiles 
given in part payment of the purchase price of an automobile by 
its customer, and in an action by the bank thereon there was evi- 
dence that an employee of the bank, after ascertaining from the 
drawer that the acceptor had paid him, told the acceptor that the 
bank would look to the drawer for payment: Held, entries on the 
books of the bank subject to inspection by its officers and directors 
showing that all payments on the draft after the date of the state- 
ment by the employee were paid by the drawer, and after that date 
the bank made no more demands upon the acceptor until the insol- 
vency of the drawer, are competent as tending to show ratification 
by the bank of the statement of its employee. Jbid. 


H Actions on Notes (Burden of proving fraud as defense to action on 
note see Fraud Cd 1). 


b Pleadings 


1. The maker of a note may not set up defenses he may have against 
the payee of the note in.an action by a holder in due course, but 
where the holder is not a holder.in due course without notice, the 
maker may set up all defenses which he may have as against the 
payee, and where the answer after the plaintiff's motion to strike 
irrevelant and immaterial matter therefrom had been granted, 
sufficiently alleges that the holder was not a holder in due course 
for value without notice, the order allowing the motion to strike 
out will not be held for error, ali defenses which the defendant may 
have being presentable under the pleadings. C. S., 3009, 3083, 3038, 
3040. Bank v. Atmore, 437. 


BOUNDARIES see Deeds and Conveyances D. 


BROKERS AND COMMISSIONMEN. 
ID Compensation. 
a Under Terms of Contract 


1. Where a contract provides for the payment by a manufacturing cor- 
peration of commissions to a selling agent upon “net sales” in a 
given territory, the manufacturer reserving the right of cancella- 
tion of orders obtained by the selling agent, and the parties, while 
peacefully living thereunder in its performance, have practically 
interpreted the words “net sales’ to mean sales completed by de- 
livery of goods: Held, the selling agent is entitled to commissions 
only on orders completed by actual delivery, and a subsequent sup- 
plemental agreement relating to “acceptance of orders” will be 
construed with reference to its object of relating orders to capacity 
output, and not to the payment of commissions, and it does not 
vary the original terms in regard to commissions, the original terms 
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BROKERS AND COMMISSIONMEN D a—Continued. 
in this regard being expressly preserved in the supplemental agree- 
ment, and the submission of the contract to the jury in this case is 
held for error. Cole v. Fibre Co., 484. 


CARRIERS. 
B Carriage of Goods. 
b Rates and Contracts Relating Thereto 

1. Where a railroad company lawfully agrees to transport freight to a 
certain point on its line for the defendant at a certain rate, the 
railroad company has given up a legal right which is sufficient to 
support the agreement of the shipper to exclusively use its line, 
although thereafter the rate would be available to all shippers in 
the same circumstances, and the railroad company may recover 
damages from the shipper for breach of performance on his part. 
R. R, v. Ziegler Brothers, 396. 


D Passengers. 
b Fares, Tickets and Charges 

1. Where in an action against a railroad company the complaint alleges 
that the plaintiff, informed of the amount of fare for a proposed trip 
by the company’s agent in another state, reckoned that she had suffi- 
cient money for the trip, and went to the ticket agent at the point 
of departure, and was misinformed by him of the amount of the 
fare, and that she voluntarily paid him the erroneous amount 
named by him, which was in excess of the correct amount, and 
started on the trip, and that as a result she was without sufficient 
money for food, hotels, ete, en route, is held: insufficient to war- 
rant a recovery against the railroad for the inconvenience caused 
by the lack of money, and a demurrer ore tenus on the ground 
that the complaint failed to state a cause of action, made in the 
Supreme Court, will be sustained. Parsons v. R. R.. 54. 


CHARITIES (Exemption of property of charities from taxation see Taxa- 
tion Bd 1). 
A Creation and Validity of Gifts to Charity. 
e Definiteness of Purpose and Designation of Beneficiaries 
1. A charity in its legal sense is a gift to be applied consistently with 
existing laws for the benefit of an indefinite number of persons, 
and it is the policy of this State, as indicated by our statutes, not 
to declare such gift void because created for the benefit of an 
indefinite class, and if the founder describes the general nature of 
the charitable trust he may leave details of its administration to 
duly appointed trustees. N. C. Code of 1927, secs, 4033-4085. Whit- 
sett v. Clapp, 647. 


CHATTEL MORTGAGES (Receiver takes property subject to registered, see 
Corporations H b 1). 
A Requisites and Validity. 
a Nature and Essentials of Chattel Mortgages in General 
1. Where the written agreement between the parties is in legal effect a 
chattel mortgage it will be so construed though upon its face it 
purports to be a lease contract. Berry v. Ellis, 283. 
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CLERKS OF COURT (Surety not necessary party in action to separate per- 
sonal and official funds see Parties B b 2). 
C Jurisdiction. 
a In General 
1. The equitable jurisdiction of the Superior Courts does not extend to 
the clerks of court unless expressly given by statute, and C. &.,, 
4023 et seq. giving clerks of court a limited power to appoint 
trustees in certain instances will not be extended to give them 
jurisdiction of any proceeding unless clearly within the provisions 
of the statutes. In re Estate of Smith, 272. 
b Estates of Lunatics 
1. The clerk of the Superior Court has only such powers as are con- 
ferred on him by statute, and his statutory powers to appoint a 
guardian for one who has been adjudged a lunatic, C. 8., 2285, and 
the provision requiring such guardian to account to him in the ad- 
ministration of the estate, C. S., 2183-2188, and the power of the 
clerk to order the guardian to expend such sums as may be 
found by him necessary for the support of the lunatic and the 
members of his family dependent on him, does not give the clerk 
authority to order the guardian to pay debts of the lunatic con- 
tracted prior to the adjudication of lunacy. Read v. Turner, (73. 
c Estates of Decedents 
1. Clerk of court has power to remove executor or administrator for 
cause. In re Estate of Wright, 620. 


CITIES AND TOWNS see Municipal Corporations. 
COMMON LAW—Presumed to be in force in another state see States A a 7. 


CONCEALED WEAPONS. 
A Elements of Crime of Carrying Concealed Weapon. 
a Concealment of Weapon 
1. The possession of a pistol by one on the premises of another is not 
alone sufficient to convict of carrying a concealed weapon in viola- 
tion of C. 8., 4410, although the statute makes such possession 


prima facie evidence of the concealment thereof. S. v. Vander- 
burg, 718. 


CONFESSIONS see Criminal Law G 1. 
CONFLICT OF LAWS see States A a. 


CONSOLIDATED STATUTES (For convenience in annotating). 
(Construction and operation of statutes see Statutes.) 
SEc. 
1, 31, 4189. Clerk of court has power to remove executor for cause. 
In re Estate of Wright, 620. 


10, 157, 2522. Where wife of insured is named beneficiary and insured 
kills wife and then himself the proceeds descend to heirs of wife. 
Parker v. Potter, 348. 


160. Action against individual defendant held barred, he not being party 
to prior action nonsuited. Davis v. R. R., 345. 
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CONSOLIDATED STATUTES—Continaued., 
SEC. 


208. Where statutory procedure for disbarment is followed the statute 
must be strictly complied with, and solicitor may not add charges 
to those of Grievance Committee. Committee on Grievances of 
Bar Association v. Strickland, 6380. 


389, Surety company is held to same liability as individual surety. Roe- 
buck vw. Surety Co., 196. 


411i. Action in this case held not barred by ten-year statute, the defend- 
ant being out of State part of time. Miller v. Miller. 458. 


428. Deed of wife to husband held to be color of title. Potts v. Payne, 246. 


430. Title to streets may be acquired by twenty years adverse possession 
as against rights of grantee of deeds giving easements therein. 
Gault vc, Lake Waccameaury, 593. 


435. Where offer of dedication has. not been accepted, title to streets as 
against town may be acquired by twenty years adverse possession. 
Gault v. Lake Waccamaw, 5938. 


441. Right of action on warranty held to have accrued at time when at- 
tempts to remedy defect were abandoned. Heath v. Furnace Co., 
OTT. 

442 (2), 2306. Where action is bronght on note the defense of usury is not 
barred by lapse of two years. Pugh v. Scarboro, 59. 


443, 407. Mental disability resulting from assault is defense to plea of 
statute of limitations. Hayes v. Lancaster, 293. 


456. Principal’s liability need not be determined before bringing action 
against surety, and surety is proper party. Watson v. King, 8. 


475. Where joinder of new defendant constitutes new action. time will be 
computed from date of service on him. Jones v. Vanstory, 582. 

460. Motion for joinder of proper party is addressed to discretion of court, 
and refusal of motion is not error. Trust Co. wv Transit Lines, 
415; Williams v. Hooks, 419. 


483. Personal service on directors of corporation as trustees is not service 
on corporation. Jones v. Vanstory, 582. 


484, Statutory provisions for service by publication held substantially 
complied with in this case. Bethell v. Lee, 755. Affidavit is not 
necessary in proceedings to foreclose tax sale certificate. Ordnge 
County v. Jenkins, 202. 


491. Personal service on nonresident held not to be void for failure of 
aftidavit as to residence of defendant. Casualty Co. v. Green, 585. 

509. Does not affect right of Superior Court judge to extend time for 
filing answer. Washington v. Hodges, 364. 


510. Remedy from judgment upon appeal from order of clerk in refusing 
to strike out answer as sham and frivolous is by exception and 
appeal and not motion in original cause. Wellons v. Lassiter, 474. 


521. Definition of counterclaim. Jusurance Co. v. Griffin, 251. 
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SEC. 


m Og? 
wed > 


DOT, 


1608 


510. Superior Court has authority to hear appeal from order of clerk 
striking out defendant’s answer as sham and frivolous. Wellons 
aw. Lassiter, 474. 

547. Plaintiff held not prejudiced by allowance of amendment to 
answer in this case. Gholson v. Scott, 429. 


, 912. Notice of motion to amend after time for filing answer has ex- 


pired must be given defendant, but right to object thereto held 
waived in this case. Discount Corp. v. Butler, TO9. 


. Slight inaccuracies in charge held not prejudicial. S. v. Sterling, 1S. 


Upon motion of nonsuit all evidence is to be considered in light most’ 
favorable to plaintiff. Smithacick v. Pine Co., 519; Nance v. Fer- 
titizer Co., T02; Madrin v. R. R., T84. Motion must be renewed at 
close of defendant’s evidence in order to present question of suffi- 
ciency on appeal. Lee v. Penland, 340. After refusing motion 
eourt may not set aside verdict for insufficiency of evidence. Lee 
a, Penland, 340. Plaintiff may not take voluntary nonsuit over 
defendant's objection where answer sets up counterclaim. IJnsur- 
ance Co. v. Griffin, 251. 


Court may order compulsory reference. Cotton Mills v. Maslin, 328. 


, o79. Court may affirm, modify, set aside, or disaffirm report of referee. 


Wallace v. Benner, 124. 


. Order setting aside judgment under this section is affirmed in this 


case. Cagle v. Williamson, 127. Does not apply to pleadings. 
Washington v. Hodges, 364. 


. It is necessary to submission of controversy that the subject-matter 


could be basis for civil suit. Hicks v. Greene County, 73. 


. Upon appeal from order of clerk removing executor Superior Court 


obtains jurisdiction of entire matter. In re Estate of Wright, 620. 


. 966, 564. Refusal of requested instruction held not error, charge being 


in substantial compliance with C. 8., 564. 


. Industrial Commissioner may punish witness for contempt. J/n re 


Hayes, 134. 


. Purchaser of bulk of insolvent’s property is not Hable for insolvent’s 


debts, remedy being merely to set aside conveyance. Goldman & 
Co. v. Crank, 384. 


Judgment against corporation on contract is not given priority under 
this section. Manufacturing Co. v. Cotton Mills, 10. 


1210. Execution of power of sale by receiver of trustee held valid 
under facts of this case. Trust Co, v. Hudson, 688. 


Authorizes county to levy special taxes in excess of constitutional 
limitation for maintenance of county home. &. &. v. Lenoir County, 
494. 

(ec). On appeal from county court exceptions should be made in 
Superior Court to present questions for review wpon appeal to 
Supreme Court. Smith v. Texas Co., 39. 
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SEC. 


1609. Does not apply where property transferred does not constitute bulk 
of insolvent’s property. Vanderwal v. Dairy Co., 314. 


1696. Damages may not be recovered for slight change in highway resulting 
in mere inconvenience. Crowell v. Power Co., 208. 


1734. Conveyance to A. and heirs of her body begotten by her husband T. 
conveys estate tail special conyerted into fee by this section. 
Morehead v. Montague, 497. 


1744. Life tenant may maintain action for sale of interests for reinvestment. 
Stepp v. Stepp, 287. 


1749. Where laws of another state are material they may be proven by its 
authorized statutes and reports, and when properly in evidence 
they must be interpreted by the court. Howard v. Howard, 574. 


2161, 2162. Surety on bond of bank acting as guardian is liable for loss 
occasioned by bank intermingling funds. Roebuck v. Surety Co., 
196. 


2188-2188. Clerk of court has no jurisdiction to order guardian of lunatic 
to pay debt contracted prior to adjudication of lunacy. Read v. 
Turner, 73. 


2306. Plaintiff in action to recover usurious interest is entitled to recover 
twice amount of usurious interest actually paid. Bundy v. Credit 
Co., 512. Plaintiff held entitled to have restraining order con- 
tinued to final hearing in order to have amount of debt ascertained, 
usury being alleged. Wilson v. Trust Co., T88. 


2436. Before amendment of 1929 one hauling lumber to mill under contract 
held not entitled to lien. Graves v. Dockery, 317. 


2445. Where surety takes over construction and purchases directly from 
materialmen section does not apply; East Carolina Teachers Col- 
lege is not body corporate within meaning of section. Mfg. Co. v. 
Hudson, 542. 


2522, Applies where it is admitted that husband feloniously killed wife. 
Parker v. Potter, 348. 


2591. Deed of purchaser at foreclosure sale will not be declared void for 
failure of clerk to order trustee to make deed. Cheek v. Squires, 
661. 


2594(5). Has no application to mortgages given prior to passage. Rober- 
son v. Matthews, 241. 


2594 (a) (b). Deed of purchaser at foreclosure sale will not be declared 
void for trustee’s failure to make entry on margin of record or 
for his failure to file statement. Cheek v. Squires, 661. 


2621(a) (c). Evidence of defendant’s violation of section in parking on 
highway held sufficient to be submitted to jury. Smithwick v. 
Pine Co., 519. 


2631(59) (a). Failure to give statutory signals when stopping or turning 
off highway is negligence. Murphy v. Coach Co., 98. 
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2796, 2987. City is authorized to issue bonds for publie hospital with ap- 
proval of voters. Burleson v. Board of Aldermen, 30. 


2971 (185). Failure to list personalty for taxation will not bar action to 
recover for its negligent destruction. Nance v. Fertikizer Co., 702. 


3009, 3083, 8038, 3040, Motion to strike out properly allowed, the defendant 
having a right to present all defenses to action on note after 
allowance of motion. Bank v. Atmore, 487. 


3104. Parol agreement to discharge enudorsers held unenforceable. Trust 
Co. v. Lewis, 286. 


3311. Does not apply to equitable subrogation to first lien by party advanc- 
ing funds for payment of first mortgage. Wallace v. Benner, 124. 


8846(j). City is not relieved of liability for defect in street by fact that 
Highway Commission had taken over construction. Pickett v. 
R. R., T50. 


38893. Amount to be paid expert witness is within discretion of trial court 
and need not be determined before witness is forced to testify. 
in re Hayes, 1838. 


4028. Clerks of court have no equitable jurisdiction unless plainly con- 
ferred by statute. Jn re Estate of Smith, 272. 


4038, 4035. Charity will not be declared void for indefiniteness because for 
benefit of indefinite class if its purposes are sufficiently defined. 
Whitsett v. Clapp, 64T. 


42153. Elements of offense held not sufficiently explained to jury in charge. 
S. uv. Vanderburg, 718. 


4162. Devise will be construed to be in fee unless intent is expressed to 
convey an estate of less dignity. Bell v. Gillam, 411; Henderson 
a, Power Co., 448. 


4200. Evidence that crime was murder in first degree held sufficient. 8S. v. 
Sterling, 18. 


4410. Possession of pistol on premises of another is not alone sufficient for 
conviction. S. v. Vanderburg, 718. 


4622, Motion for consolidation of action is addressed to discretion of court. 
S. v. Combs, 671. 


46438. Upon motion to nonsuit evidence must be considered in light most 
favorable to the State. S. v. Marion, 715. 


4650, 4651. Statutory requirements for appeal in forma pauperis must be 
strictly complied with or appeal will be dismissed, but in this case 
defect in affidavit held cured. S. v. Marion, 715, 


5458. Upon appeal from removal of committeemen judgment holding 
act of board of education invalid and dismissing action for want of 
jurisdiction is inconsistent. Board of Education v. Anderson, 57. 


5538. Mandamus will not lie to compel county superintendent to approve 
election of teacher. Cody v. Barrett, 48. 
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CONSOLIDATED STATUTES—Contiinued. 
SEC, 


5960, ef seq. Jurat of absentee voters is only prima facie evidence that 
voters had sworn thereto. Bouldin v. Davis, 24. 


6136, 6157. One appointed by county forest warden to assist in fighting 
forest fire is employee within meaning of Compensation Act. J/oore 
v. State, 300. 


6214. Where asylum patient has been discharged as cured under section 
there is no presumption of mental incapacity from fact of commit- 
ment. Jn re Will of Crabtree, 4. 


6464. Creditors may not claim that change of beneficiary was fraudulent as 
to them. Teague v. Insurance Co., 450. 


GS21, 6825, 6864, GS889. Private in National Guard held entitled to compen- 
sation under Workmen’s Compensation Act. Baker v. State, 232. 


T7075. Authorizes county to levy special tax in excess of constitutional limita- 
tion for preservation of public health. R. R. v. Lenoir County, 494. 


7971 (56). Under facts of this case injunctive relief against collection of 
tax levied under this section would lie. Barter v. Benson, 683. 


7979. In this case remedy to test validity of ordinance imposing license tax 
was by payment and action to recover, and not by injunction. 
Loose-Wiles Biscuit Co. v. Sanford, 467. Injunctive relief on 
equitable grounds would lie in this case. Barber v. Benson, 683. 


S006, 1220, 8008, 2815. Lien for taxes attaches to realty on statutory date, 
but does not attach to personalty until levy thereon, and creditor 
failing to point out personalty is not entitled to have taxes paid 
therefrom. Shale Products Co. v. Cement Co., 226. 


8037. Statutory notice of foreclosure of tax sale certificate held constitu- 
tional. Orange County v. Jenkins, 202. Where county enforces 
lien under this section the limitations therein prescribed apply. 
Shale Products Co. v. Cement Co., 226. 


CONSTITUTION (For convenience in annotating). 
ART. 

I, sec. 17. Statutory procedure for foreclosure of tax sale certificates 
does not violate constitutional rights. Orange County v. Jenkins, 202. 
Statutory provision that Highway Commission may take land 
before assessing compensation does not violate constitutional rights. 
Highway Commission v. Young, 6O4. 

I, sec. 19. Trial by jury is not constitutional right under Workmen's 


mrp 


Compensation Act. Hagler v. Highway Commission, 733. 


IV, secs. 1 and 20. Superior Courts are given jurisdiction of suits formerly 
within jurisdiction of courts of equity. Jn re Estate of Smiti, 
Oro) , ; 


V, sec. 1. County may not levy tax which is in fact a poll tax in excess 
of two dollars. Dixon v. Commissioners of Pitt, 215, 


¥, sees. 3, 5. Property held in trust for sale and distribution of part of 
proceeds to religious organizations held not exempt from taxation. 
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ART, | 
Latta v. Jenkins, 255. Property lawfully owned by city is exempt 
from taxation regardless of county in which property is situated. 
Andreus vu. Clay County, 280. 


V, sec. 6. Legislative authority to levy special taxes may be given by 
special or general act. Burleson v. Board of Education, 30; R. Rk, 
v, Lenoir County, 494. 


VII, sec. 7: Art. V, sec. 6 Right of cities to issue bonds. Burleson v. Board 
of Education, 30. 


XII, sec. 2. Private in National Guard held entitled to compensation under 
Workmen's Compensation Act. Baker v. State, 282. 


CONSTITUTIONAL LAW (Constitutional requirements and restrictions on 
taxation see Taxation A; courts will not anticipate questions of, see 
Appeal and Error A e; right to trial by jury see Jury C). 

A Governmental Powers and Departments. 
a Legislative (Power to tax see Taxation A). 
1. It will be presumed that Legislature has not exceeded its powers, 
and a statute will not be declared unconstitutional unless clearly 
so. Chimney Rock Co. v. Lake Lure, 171. 
E Obligations of Contract. 
a Nature and Extent of Mandate 
1. The provisions of Article I, section 10, of the Federal Constitution 
apply to obligations of a contract and not to other vested rights, 
and in this case held: the Federal provision has no application to 
the amendment of 1921 to Art. V, see. 1, of the State Constitution 
relating to the limitation upon poll taxes, the amendment not 
affecting obligations of a contract prohibited by the Federal Con- 
stitution. Dizon v. Commissioners of Pitt, 215. 
I Due Process of Law: Law of the Land. 
b What Constitutes Due Process 
1. The State may proceed directly or by authorization to others to sell 
ands for taxes upon proceedings to enforce a lien for the taxes 
thereon, and a publication of notice to all interested in the lands 
to appear and defend their rights is due process of law within the 
meaning of the Fourteenth Amendment to the Federal Constitu- 
tion, and is not a taking of property inhibited by Art. I, sec. 17, of 
the Constitution of North Carolina. Orange County v. Jenkins, 202. 
2, Provision that State Highway may take lands before assessing com- 
pensation does not violate constitutional rights. Aighweay Commis- 
sion v. Young, 608. 


CONTEMPT OF COURT. 
A Acts constituting Contempt and Essentials of the Offense. 
ec Contempt of Courts, Quasi-Judicial Bodies or Boards 
1. The Industrial Commission proceeding under the Workmen’s Com- 
pensation Act, being expressly given the authority to subpcena wit- 
nesses and have them give evidence at the hearing, acts in a judicial 
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CONTEMPT OF COURT A c—Continued. 
capacity in adjudging in contempt a witness who refuses to give 
material evidence and in imposing a sentence or a fine or imprison- 
ment under the provisions of C. 8., 981. Jn re Hayes, 133. 


C Power to Punish for Contempt. 
a Nature and Extent of Power 

1. The attending physician of a claimant under the Workmen’s Com- 
pensation Act who has been duly subpcenaed to attend and give 
evidence at a hearing by a member of the Industrial Commission, 
after having been duly sworn and examined and cross-examined 
may not refuse to give his testimony concerning a vital matter 
involved on the ground that he first be qualified as an expert and 
his fees as such fixed, and in persistently refusing to obey the 
order of the chairman may be punished by fine or imprisonment, 
the right to so punish being inherent in the Commission and neces- 
sary for the performance of its duties, and it is not required that 
the power be expressly given by statute. Chapter 120, Public 
Laws of 1929. In re Hayes, 135. 


CONTINUANCE see Trial A b. 


CONTRACTS (Insurance contracts see Insurance; contracts to devise see 
Wills B; indemnity contracts see Indemnity; indemnity bonds see Prin- 
cipal and Surety; conflict of laws and determination of laws of which 
state govern contracts see States A a; contracts surviving death see 
Inxecutors and Administrators C b). 


A Requisites and Validity. 
d Consideration 
1. The giving up of a legal right to the promisor’s detriment is a suffi- 
cient consideration to support a contract. R. R. v. Ziegler Brothers, 
396. 


B- Construction and Operation. 
a General Rules of Construction 

1. The parties to a contract will be presumed to know its intent and 
meaning better than strangers thereto, and where they have prac- 
tically interpreted the contract while living under it in its peaceful 
performance the courts will ordinarily give it that construction 
which they themselves have given it before differences arose there- 
under. Cole v. Fibre Co., 484. 


2. In construing a contract words employed therein will be construed 
with reference to the subject-matter of the contract, the context, 
and the object sought to be accomplished by the parties, and this 
rule is in consonance with the rule forbidding parol evidence vary- 
ing, adding to, or contradicting the terms of a written instrument. 
bid. 


. Construction given contract by parties thereto challenges serious 
eonsideration. Bank v. Courtway, 522. 


cy 


4, The general laws of the State in force at the time of the execution of 
a contract enter into and become as much a part of the contract as 
if they were expressly incorporated in its terms. Trust Co. v. 
Hudson, 688. 
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CONTRACTS—Continued. 
E Performance or Breach. 
a Breach or Performance in Generat 


1. Where the purchaser of trucks under conditional sales contract pays 
the seller the amount of the insurance premium under an agreement 
that the seller would insure the trucks against loss by fire, and the 
seller procures the insurance and so notifies the purchaser, dis- 
closing the terms and conditions of the policy, but failing to dis- 
close the name of the insurer, and after the death of the purchaser 
his administrator advises the seller that it had sold one truck to the 
purchaser’s son, taking a mortgage for the balance of the purchase 
price, and asks that the seller “fix” the insurance policy to pro- 
tect its interest, and in reply thereto the seller advises that in case 
of loss the estate of the purchaser would be paid all surplus after 
payment of the seller’s lien: Held, upon the trucks being damaged 
by fire, evidence that the seller, knowing the terms and conditions 
of the policy, had failed to fix the policy as requested by the ad- 
ministrator and had failed to disclose the name of the insurer in 
time for proper proof of loss to be made, rendering the policy void 
because of violations of stipulations therein, is sufficient evidence 
to be submitted to the jury on the question of the seller’s liability, 
and the seller’s motion as of nonsuit should have been denied. 
Truck Corp. v. Trust Co., 157. 

F Actions for Breach. 
a Parties 

1. Where the purchaser of trucks under a conditional sales contract 
pays the seller the amount of the insurance premium under an 
agreement that the seller have the trucks insured against fire for 
the protection of them both, and the seller procures the policy, and 
the purchaser delivers one of the trucks, and after his death, his 
administrator delivers the other to the purchaser’s son, and there- 
after the trucks are damaged by fire: Held, the purchaser’s son, 
not being a party to the contract of sale nor a beneficiary in the 
insurance policy, has no centractual relationship with either the 
seller or the insurer, and in an action for the possession of the 
trucks he may not set up a cross-action against the seller for 
failure to provide enforceable insurance protection or against the 
insurer for liability on the policy. Truck Corp. v. Trust Co., 157. 


e Evidence and Burden of Proof 
1. Where the defendant in an action for breach of a written contract 
has introduced parol evidence modifying its terms, and the court 
has permitted an amendment to the pleadings to be made in con- 
formity therewith, the burden is upon the defendant to establish 
the fact that the contract as written has been modified. Russell 
v. Hardwood Co., 210. 


CONTROVERSY WITHOUT ACTION. 
A Jurisdiction and Proceedings. 
b Affidavits 
1. An appeal from a judgment in a controversy without action on an 
agreed statement of facts when the necessary affidavit has not been 
filed will be dismissed. Garris v. Hardy, 91; Lipe v. Stanly 
County, 92. 
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CONTROVERSY WITHOUT ACTION—Continued. 
B Requisites and Right to Submit Controversy. 
a Subject-Matter and Real Controversy 
1. The object or purpose of C. 8S., 626, is to determine upon a state of 
facts agreed by the parties, without the necessity of a formal action, 
questions in difference between them which might be the subject of 
a civil action, and where the questions arising upon the facts 
agreed to and submitted involve the validity of municipal bonds 
proposed to be issued, and the purchasers thereof are not made 
parties and will not be bound by the judgment, there is no matter 
involved that may be the subject-matter of a civil action, and an 
appeal from a judgment thereon of the Superior Court will be dis- 
missed. Hicks v. Greene County, 73. 


CONVERSION—Does not apply to exempt property from taxation see Taxa- 
tion Bd 2. 


CORPORATIONS. 
© Directors. 
ce Liabilities 
1. Signature of secretary in official capacity to minutes of board is 
not. sufficient as signature of directors, and they are not personally 
liable on contract of indemnity thus signed. Bank v. Courtway, 
522. 
G Corporate Powers and Liabilities (Plea of ultra vires may not be taken 
by demurrer see Pleadings De 1). 
e Representation of Corporation by Officers and Agents 
1. Where an officer and director of one corporation deals with another 
corporation of which he is also an officer and director, knowledge 
of fraud committed by him in the interests of the former corpora- 
tion will not be imputed to the latter corporation. Cheek v. Squires, 


661. 
H Insolvency (Right of receiver to execute power of sale see Mortgages 
H hl, 2) 


a Appointment, Duties and Powers of Receivers 
1. The duties of one appointed as receiver in a creditors’ bill for an 
insolvent corporation are not substantially like those of an assignee 
under a general assignment for the benefit of creditors. Vanderwal 
y. Dairy Co., 314. 


b Assets and Choses in Action 
1. A receiver of an insolvent corporation acquires and holds its prop- 
erty subject to the liens of mortgages executed by the corporation 
when insolvent that have been duly registered prior to the time 
of his appointment, and such mortgages are enforceable against 
him, Vanderwal v. Datry Co,, 314. 


e Claims Against Receiver 
1. Where a claim for damages has been filed with the receivers of a 
transit bus line for damages for a breach of coutract as lessee of a 
union bus station in a city which was disallowed on the grounds 
that the lease was invalid, approved by the Superior Court judge, 
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CORPORATIONS H ¢—Continued. 
but reversed by the Supreme Court on appeal, holding the lease 
was valid and remanding the case for definite findings as to 
whether the lease had been breached: Held, on the second appeal 
upon the further findings that the lease had been broken by the 
insolvent corporation the claim is provable aS an unsecured debt. 
Trust Co. v. Transit Lines, 415. 


2. A cause of action for damages for the breach of a lease contract 
accrues from the date of the breach, and where a claim against a 
receiver, for breach of a lease contract by the insolvent corpora- 
tion or the receiver is not filed until after the alleged breach, the 
receiver may not maintain that the Gaim was premature. Jbdid. 

e Liens, Taxes, Preferred Claims and Priorities 

1. Where a city and county advertise and sell the property of a cor- 
poration for taxes and buy in the certificates of sale, and thereafter 
the corporation is put in a receiver’s hands, In an action in the 
nature of a creditor’s bill, the original plaintiff therein pointing 
out, after the tax sale and the issuance of tax certificates, person- 
alty in the hands of the receiver and asking that the taxes against 
the corporation be satisfied therefrom: Held, the sovereign is not 
a party to the action, and the real property, burdened by mort- 
gages and tax liens, not being assets of the corporation, and the 
creditor haying failed to point out the personalty of the corporation 
out of which the taxes could have been paid until after the tax 
sale and the issuance of the tax certificates, C. 8., 8006, he is not 
entitled to have the taxes paid out of the personalty in the hands 
of the receiver as against the other creditors of the corporation, 
and the municipalities may foreclose the tax certificates as pre- 
scribed by statute. C. &., 8087. Shale Products Co. v. Cement 
Co., 226, 


2. Judgments against a corporation for its obligations arising on a 
contract are not superior to the lien of a prior registered deed of 
trust given to secure bondholders when the judgments were not 
in actions to recover for labor and clerical services performed or 
to recover damages for a tort committed by the defendant resulting 
in injury or death or for injuries to property within the meaning 
of C. 8., 1140. Mfg. Co. v. Cotton Mills, 10. 


I Reincorporation or Reorganization. 
@ Formation of New Corporation to Take Over Assets and Assume In- 
debtedness 

1. A deed of an insolvent corporation of practically all its assets to 
another corporation, formed to take over its business, under an 
agreement that the purchasing corporation should satisfy the credi- 
tors of the selling corporation by issuing shares of stock or paying 
a percentage of their claims, is not binding on creditors of the 
selling corporation who did not agree thereto and who refuse to 
settle upon such basis, and who have not waived their rights, and 
they may have the deed to the purchasing corporation set aside. 

Bank v. Furniture Co., 371. 


2. Where two insolvent corporations have conveyed by deeds their 
entire assets to a corporation formed for the purpose of merging 
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them, and which continued to operate the property thus acquired, 
incurring further indebtedness, and subsequently placed in the 
hands of a receiver by order of court, the creditors of each of the 
selling corporations are entitled to a priority over the creditors of 
the merged corporation out of the assets derived from their debtor 
corporation respectively when they have not by their actious or 
conduct waived their right. Jbdid. 


COUNTERCLAIM see Pleadings C. 


COUNTIES (Highways see Highways C; power to tax see Taxation). 
B Officers, Agents and Employees. 


a County Commissioners, Proceedings and Minutes 
1. An erroneous entry in the minutes of the board of county commis- 
sioners as to the amount assessed on the one hundred dollars yalua- 
tion of property is subject to correction by the board so as to 
make the record speak the truth and show it was not in violation 
of constitutional limitations. R&R. ?. v. Cherokee County, 494. 


2, The entries of record of the board of county commissioners relating 
to a correction of an erroneous entry te make it speak the truth, 
showing its proceedings of several sessions in that respect, is the 
best evidence thereof, and where matters are submitted to the 
judge to find the facts, and the proceedings are sufficient, his find- 
ing upholding the validity of the correction is conclusive. Jbid. 


COURTS (Supreme Court see Appeal and Error; clerks of court see Clerks 


f Court; contempt of see Contempt; application of Federal Employer’s 
Liability Aet see Master and Servant E; removal of causes see Removal 
of Causes; upon appeal from Superior Court judgment affirming county 
court judgment only exceptions in Superior Court will be considered sce 
Appeal and Error F a 1; power of one Superior Court judge to pass upen 
judgment of another see Judges A a). 


A Superior Courts. 


6 Jurisdiction Upon Appeal from Orders of Clerk 

1. The Superior Court has the power and authority to determine on 
appeal the order of the clerk of the court in refusing a motion 
under C. 8., 510, to strike out the defendant’s answer on the ground 
that it was sham and frivolous. C. $8, 5386. Wellons v. Lassiter, 
474. 

2. Upon appeal from order removing administrators and appointing 
others, Superior Court may retain cause in its discretion. Jn re 
Estate of Wright, 680. 


d Equity Jurisdiction 

1. Our Constitution provided one form of action for the enforcement or 
protection of private rights or the redress of private wrongs (Art. 
IV, sec. 1), and such suits theretofore pending were transferred to 
the courts acquiring jurisdiction without prejudice (Art. IV, 
sec, 20), and hence the Superior Courts have equitable jurisdiction 
of all equitable powers when not restrained by statute. In re 
Estate of Smith, 272. 
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2. The Superior Courts in their equity jurisdiction have the power to 
order debts contracted by a lunatic before his adjudication of 
lunacy to be paid out of the funds in the hands of the guardian 
when there are funds available after provision has been made out 
of the estate for the maintenance of the lunatic and the dependents 
of his family. Read v. Turner, T7838. 


COVENANTS—Restrictive covenants see Deeds and Conveyances © g; condi- 
tions and covenants see Deeds and Conveyances C f). 


CRIMINAL LAW (indictment see Indictment). 
C Parties and Offenses. 
a Principals 

1. One who is present and by his presence and conduct aids, abets or 
encourages another in committing a crime is a principal in the 
second degree and is equally guilty with the perpetrator, there 
being no practical difference between principals in the first and 
second degree, and the law relating to accessories before and after 
the fact has no application. S. v. Allison, 190. 


2. Evidence that the defendant drove the perpetrator of the erime in 
his car passed the deceased with whom they had both quarreled, 
and that the perpetrator shot and killed the deceased, and that 
the defendant and the perpetrator had acted in concert and that 
both were armed with pistols, and that defendant, as they left the 
scene of the homicide was heard to remark ‘‘we killed a man and 
must get away from here”: is held sufficient to sustain a convic- 
tion of the defendant as a principal in the second degree. Jbid. 


F Former Jeopardy. 
a When Plea Must be Alade 
1. Where the trial judge has in the exercise of his sound discretion 
withdrawn a juror and ordered a mistrial in a criminal action. 
charging robbery and conspiracy, after allowing the motion of the 
solicitor to cure an error in the indictment by giving the true 
name of a defendant, this defendant is not placed in jeopardy a 
second time for the same offense when she has made the appropriate 
motion without having excepted to the order of mistrial before the 
jury had been empaneled to try the action under the second or 
corrected indictment, and her motion is properly disallowed. S. wv. 
Ellis, 7. 
G Evidence (In prosecutions for particular crimes see Particular Titles 
of Crimes; evidence before grand jury see Indictment C ¢). 
c Character Evidence 
1. A character witness may not be asked on cross-examination whether 
he would commit the offense charged against the defendant. WS. v. 
Nelson, 69. 
f Admissions 
1. Where the defendant charged with an assault with a deadly weapon 
has stated to the officer arresting him that he was at his home the 


night the offense was committed, and his wife, then in his presence 
and hearing, states to the officer that he was away from home that 
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night until a much later hour, the statement of the wife was under 
circumstances calling for his denial, and his failure to do so was 
competent evidence of his admission for the jury to consider, its 
weight and credibility being for them to determine. WN. v. Portee, 
142. 


2. Testimony by a witness of a conversation between the two prisoners 


charged with murder is competent against the one whose conversa- 
tion admitted certain facts tending to implicate him in the com- 
mission of the crime as being of an admission by him. WN. v. 
Herring, 306. 


3. Where the prisoner is on trial for murder alleged to have been com- 


mitted by him and another, testimony of a conversation between 
them in which he consistently denied the accusations of the other 
as to the commission of the crime, and containing no admission of 
any fact tending to implicate him therein, is incompetent, the con- 
versation not containing any material admission by the defendant. 
S. v. Herring, 308. 


§ Bxepert and Opinion Testimony 
1. It is competent for a physician who has qualified as an expert, and 


who has attended the prosecuting witness in a prosecution for 
assault and battery, to testify from his own observation as to the 
mental incapacity of the prosecuting witness to have his evidence 
taken by deposition at one time and later when the depositions 
were taken that the witness’ mind was sufficiently clear. &. v. 
Burno, 267. 


2. The qualification of a witness to testify as an expert in finger prints 


D 


5 


ps 


is a preliminary matter for the court, and his finding that a wituess 
is an expert is not reviewable on appeal when there is evidence to 
support his finding. WS. v. Combs, 671. 


. It is competent for a witness who has qualified as an expert in finger 


prints to testify that finger prints found on a bottle at the place of 
the crime were identical with the finger prints taken of the defend- 
ant, the probative force of such testimony being for the jury. 
Ibid. 


. Where the identity of the defendant is at issue on a trial for murder 


as the one who entered a store and shot and killed the deceased 
while attempting to rob a cash drawer, evidence of the State’s 
witness that she saw him shoot the fatal shot and that he had a 
beard of several days growth, who later hesitated in again identi- 
fying him upon seeing him shaved, and of another witness, the 
officer who made the arrest an hour or so later, that he then ap- 
peared as one who had hastily shaved with cold water, is compe- 
tent as a short-hand statement of a collective fact, and not objec- 
tionable as inexpert opinion evidence. S. v. Sterling, 18. 


L Confessions 
1, When the confession of one accused of murder is sought to be intro- 


duced upon the trial the question as to whether the alleged confes- 
Sion wag entirely voluntary and given without inducement by fear 
or favor should be submitted to the trial court upon a voir dire 
for the purpose of determining its admissibility. S. v. AfcRae, 149. 
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2. Where it is shown on voir dire that the confession of the defendant 
was made without fear or favor and was yoluntary, the confession 
is properly admitted in evidence and where material facts related 
in a confession are substantiated and corroborated by other testi- 
mony, the confession is admissible as evidence to be considered by 
the jury. Jbid. 


3. The fact that a confession of the defendant is incompetent because 
not voluntarily given does not render certain incriminating evi- 
dence discovered by reasen of the confession incompetent, and such 
evidence is admissible when otherwise competent. S. v. Herring, 
306. 

m Weight and Sufficiency 

1. Evidence only that defendant was on friendly terms with a young 
woman in whose possession stolen property was found is insufii- 
cient to convict him of housebreaking, larceny, or receiving stolen 
goods of which he is charged in the bill of indictment, and nonsuit 
should have been entered. S. v. Fain, 87. 


2, Where there is positive evidence that the defendant under indict- 
ment for an assault actually committed the offense it is not indis- 
pensable to a conviction that motive be shown. S. v. Burno. 267. 

q Privileged Communications and Testimony by Husband or Wife 

1. Where the unanswered statement of the wife tending to show the 
guilt of the husband of a criminal offense is competent as evidence 
against him, the statute excluding testimony of communications 
between husband and wife has no application. WN. v. Portee, 142. 


2. The fact that the wife in the presence of her husband related to the 
officers having him in charge certain matters tending to fix him 
with the crime of murder with which he was charged, leading him 
to confess his guilt, does not fall within that class of evidence 
against him which the statute forbids a wife from giving. S. v. 
AfeRae, 149. 


r Impeaching, Contradicting, or Corroborating Witness, and Character 
Evidence for Purpose of Substantiating Testimony 
1. While cross-examination of a witness is very broad in its scope it 
will not be allowed to call for the opinion of a character witness 
upon the matter included in the determination of a controversy, 
as in this prosecution for false pretense, after the witness had 
only testified to the general character of the defendant charged 
with procuring a second note for the company for which he was an 
officer for the same debt and wrongfully using them both, a ques- 
tion being asked on cross-examination if the witness would do the 
same thing is not for the purpose of impeaching him. but to place 
before the jury the witnesses’ opinion upon the charge against the 
defendant Jaid in the indictment. S. v. Nelson, 69. 


2. A character witness must be first qualified by an affirmative answer 
to the question as to whether he knows the general reputation of 
the witness concerning whose character he is called upon to testify. 
and then he may of his own volition and without suggestion from 
the counsel offering him, amplify his testimony by saying his char- 
acter was good for certain virtues or bad for certain vices. S. v. 
Hicks, 539. 
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I Trial of Criminal Actions (Particular crimes see Particular Titles of 
Crimes). 

f Consolidation. of Actions 
1. When not subject to legal objection, a motion by the solicitor to 
consolidate two criminal actions for trial is addressed to the dis- 
eretion of the trial judge, and where prosecutions for housebreak- 
ing and larceny on two occasions during the same night against 
two defendants are consolidated without objection, and the charges 
are so connected in time and place that evidence of guilt in one 
action is competent in the other, the order of the trial judge con- 
solidating the actions will not be held for error on appeal. C. &., 

4622, S. v. Combs, 671. 


g Instructions 

1. Where evidence of the unlawful possession of intoxicating liquor by 
the defendant on trial for violating our prohibition law is uncon- 
tradicted and sufficient for conviction, and the defendant offers no 
evidence, a charge of the judge to the jury to convict the defendant 
if they found the defendant guilty beyond a reasonable doubt is 
correct, and in the instant case the refusal to comply with the 
unwritten request to charge upon the presumption of innocence, 
made at the conelusion of the charge, and the refusal to state de- 
fendant’s contention, is held not to be prejudicial error entitling 
the defendant to a new trial, C. 8., 565, 566, the charge being in 
substantial compliance with C. S., 564. 8S. v. Rose, 342. 


2. The failure of the trial court in his charge to the jury to define the 
term “satisfied beyond a reasonable doubt,” and to charge as to 
the presumption of innocence will be considered as a failure to 
charge as to subordinate elaboration, and will not be held for re- 
versible error, in the absence of a special request by the defendant. 
S. v. Steadman, 768. 

j Nonsuit in Criminal Cases 

1. Upon motion as of nonsuit in a criminal action the evidence is to be 
considered in the light most favorable to the State, and if there is 
any evidence tending to prove the fact of guilt or which reasonably 
conduces to its conclusion as a fairly logical and legitimate deduc- 
tion, and not such as merely raises a suspicion or conjecture of 
guilt, it is for the jury to say whether they are convinced beyond 
a reasonable doubt of the fact of guilt. C. S., 4648. S. wv. Marion, 
715. 

J Arrest of Judgment, New Trial and Motions. 
c Power of Court to Order Mistrial in Discretion 

1. On trial for felony not a capital offense the trial court may with- 
draw a juror and order a mistrial in his discretion. S&. v. Ellis, T7. 

L Appeal in Criminal Cases. 
b Appeals in Forma Pauperis 

1. In order that the Supreme Court may have jurisdiction of an appeal 
in. forma pauperis in a criminal action it is required that the ap- 
plication for leave to appeal be supported by an affidavit of the 
appellant showing that he is wholly unable to give the security 
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required by C. 8., 4650; that he is advised by counsel that he has 
reasonable cause for appeal, and that the application is made in 
good faith, and where any of these three statutory requirements 
have not been complied with the appeal will be dismissed. C. &., 
4651. 8S. v. Marion, 715. 


2. Where it appears from the record on appeal in a criminal case that 
the affidavit of the appellant supporting his application to the trial 
judge for leave to appeal in forma pauperis failed to allege that 
the application was made in good faith, but it is made to appear 
that the defect has been cured by amendment, the Supreme Court 
acquires jurisdiction to hear and determine the appeal. Jbid. 


ad Record 
1. The record on appeal will control as to whether the proper exception 
has been duly taken on the question of the plea of former jeopardy 
relied on in this case. S. uv. Ellis, TT. 
e Review (Motions for new trial in trial court see Criminal Law J ec) 
1. Slight inaccuracies in the statement of the evidence in the instruc- 
tions of the court to the jury will not be held for reversible error 


when not called to the attention of the judge at the time and the 
charge substantially complies with C. S., 564. S. wv. Sterling, 18. 


2. The weight and credibility of conflicting evidence is for the jury, and 
where in a criminal action the exclusion of certain testimony of a 
character witness is error and prejudicial to the defendant, the 
Supreme Court on appeal will not say that its exclusion was 
harmless for the reason that the evidence of defendant’s guilt was 
overwhelming, and the appealing defendant is entitled to a new 
trial. S. v. Hicks, 539. 


3. Inadvertence in empaneling jury held not to constitute prejudicial 
error. WS, v. Combs, 671. 


Ho 


. Finding that witness is expert is conclusive when there is evidence 
supporting such finding. Jbid. 


5. Where the identity of the defendant in a criminal action as the one 
who committed the offense is in question, and a witness has testified 
to the identity of the defendant to the best of his knowledge, and 
the State has introduced an affidavit of the witness positively 
identifying the defendant, and the judge instructs the jury not to 
regard the affidavit as substantive evidence, but merely corrobora- 
tive evidence if they found that it was corroborative: Held, the 
admission of the affidavit in evidence, if error, was not prejudicial. 
S. v. Steadman, T68. 


CROPS-—-Right of purchaser at foreclosure sale to, see Mortgages H m 1, 2. 
CUSTOMS AND USAGES see Master and Servant E b 6. 


DAMAGES (For breach of lease contract see Landlord and Tenant G b). 
F Measure of Damages (In action for damages for pollution of stream 
see Municipal Corporations E 4 2, 5, 6). 
e Injuries to Person or Property 
1. In this action to recover damages caused by the pollution of a 
stream by the defendant the action of the trial court in refusing 
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defendant’s request to limit the recovery to nominal damages is 
held in accord with the decision in Finger v. Spinning Co., 190 
N. C., 74, and cases cited. Little v. Furniture Co.. 731. 


DEADLY WEAPON—Assault with, see Assault and Battery B ¢: presump- 
tion from use of see Homicide G b. 


DEATH. 
B Actions for Wrongful Death. 
a Limitation 
1. Action against individual defendant held barred by lapse of one 


year, the individual not being a party to prior action nonsuited. 
Davis v. R.R., 345. 


DEDICATION. 

A Nature and Requisites. 

b Offer and Acceptance 
1. Where the owner of land has platted and sold it by deeds referring 
to streets, parks, ete., according to a registered map, the grantees 
therein and the public have the right to the use of the same, and it 
is in effect an offer of dedication to the public, which, in order to 
make it binding upon the offerer, requires acceptance in some 
recognized legal manner by the municipality before the offer to so 
dedicate has been withdrawn. Gault v. Lake Waccamaw, 593; 

Wright v. Lake Waccamaw, 616. 


DEEDS AND CONVEYANCES (Estoppel by deed see Estoppel <A). 
C Construction and Operation. 
ec Estates and Interests Created 

1. A conveyance of land to the trustees of a church organization and 
their successors, with habendum to have and hold to the use of the 
said church provided and upon condition that the church or con- 
gregation continue in communion with the national organization 
and remain subject to its authority and general control of its 
general assembly, it appearing that the local organization and its 
successors had continued in the required communion with the 
national organization, ete.: Held, the provisions in the habendum 
will not ordinarily be construed as qualifying the fee or as a condi- 
tion subsequent that would defeat the fee, there being no provision 
giving the grantors the right to reénter upon condition broken, nor 
any language showing an intent that the property should revert to 
the grantor. Church v. Refining Co., 469. 


2. A deed to lands by a husband to his wife during her lifetime and at 
her death to the heirs of her body begotten by him, and in the 
event no heirs are born to them the Jand to revert to the grantor: 
Held, upon the birth of a child to them the limitation over is de- 
feated, and the estate vests in the wife in fee tail special, which is 
converted into a fee simple by C. S8., 1734. Morehead v. Montague, 
497, 
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8. Where a husband conveys his lands to his wife for life and to her 
bodily heirs begotten by him, the estate conveyed is an estate tail 
special under the rule in Shelley’s case, converted into a fee simple 
absolute by our statute. C. 8., 1784. Ibid. 


f Conditions and Covenants 


1. Clauses in a conveyance of real property providing for the support 
and maintenance of a person are usually determined as to their 
effect by a construction of the entire instrument, one clause may 
be construed as a personal covenant, another a charge on rents 
and profits of the land, or another a lien or charge on the land 
itself. Marsh v. Marsh, 746. 


2. A husband and wife conveyed their lands to their son to effect a 
family agreement, the deed providing for the support of the 
grantors and the payment of a certain sum of money to the gran- 
tee’s sister as part of the consideration, all parties in interest 
signed the deed, and it was duly registered. the son failed to com- 
ply with the conditions therein imposed on him, and by a suhbse- 
quently registered mortgage obtained a loan for his separate and 
personal use: Held, the provisions for the support of the parents 
and sister amounting to an equitable lien on the lands prior to that 
of the mortgage, the mortgagee taking with notice thereof by 
reason of the prior registration of the deed. Jbid. 


g Restrictive Covenants 


1. Restrictive covenants in deeds against the use of property for other 
than residential purposes will not be strictly enforced when the 
character of the surrounding land has been so substantially changed 
by the growth of the city as to make the enforcement of the re- 
strictions inequitable and unjust, but in this case held: the facts 
found do not show such substantial change in the character of the 
neighborhood as to call for the operation of this equitable rule, 
and the restrictions are enforceable, and the fact that a few of 
the owners of lots near the plaintiff’s property had released their 
rights to insist upon the observance of the restrictions and that 
the development was divided into separate subdivisions is insuffi- 
cient to change this result. MecLeskey v. Heinlein, 290. 


D Boundaries. 
e Conflicting Evidence, Issues and Verdict 


1. Where in an action to recover damages for breach of warranty of 
seizin in a deed and fraud in the sale of lands the case is submitted 
on the issue as to whether defendant agreed to deliver the land 
within certain boundaries beyond those set out in the deed, and as 
to whether the description in the deed was due to mutual mistake, 
an affirmative answer to the first issue and a negative answer to 
the second are conflicting and do not establish facts sufficient for 
the court to proceed to judgment, and on appeal by defendant from 
judgment in plaintiff's favor awarding damages, a new trial will 
be ordered. Plotkin v. Bond Co., 590. 
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DESCENT AND DISTRIBUTION, 
B Persons Entitled to Distribution and Their Respective Shares. 
é€ Husband or Wife 

J. The provisions of C. S., 2522, denying to the husband or wife “con- 
victed” of the killing of the other the right in the personal prop- 
erty of the other does not require a conviction of the offense where 
it is admitted that the homicide had been committed. Parker v. 
Potter, 348. 


DIVORCE—Effect of on estate by entirety see Husband and Wife G a 1. 


ELECTIONS. 
EF Absentee Voters. 

a Jurats 

1. In an action in the nature of guo warranto proceedings to test the 

right of the defendant to hold a municipal oftice of a city on the 

ground that ballots of absentee voters were cast for the eneumbent 

that should have been excluded for the reason that contrary to the 

jurat on the ballots the voters thereof had not in fact been sworn, 

the jurat is but prima facie evidence that the ballots had been 

sworn to by the respective voters, which may be rebutted by 

parol evidence, in this case by the testimony of those who had cast 

them, C. S., 5960, ef seg. Bouldin v. Davis, 24. 


ELECTRICITY (Damages for change of highway by hydro-electric company 

see Highways D d). 

A Duties and Liabilities of Power Companies. 
a@ Care Required in Regard to Electricity in General 
1. The degree of care required of a person in any instance varies 

according to the facts and circumstances under the uniform rule 
of that degree of care which an ordinarily prudent man would 
exercise under like conditions, and the degree of care required of 
those furnishing electricity for hire is that degree of care which 
is commensurate with the dangerous quality of the force, and comes 
within the rule of that care which reasonably should be exercised 
by an ordinarily prudent man. Small v. Utilities Co., 719. 

c Repair, Inspection and Maintenance 

1. In this action damages were sought of an electrical power company 

furnishing electricity for hire, the evidence tended to show that, 
in temporarily disconnecting plaintiffi’s service at his request, the 
power company was negligent in leaving the wires after removing 
the meter, which resulted in the destruction of plaintiff’s house by 
fire, and also evidence in behalf of the defendant that it was not 
negligent: Held, the issue was properly submitted to the jury. 
Small v. Utilities Co., 719. 

EMINENT DOMAIN (Change of highway by power company see Highways 
D d; depreciation resulting from sewer system is taking to extent of 
damage see Municipal Corperations Ed 1. 

A Nature and Extent of Power. 
a@ Public Use 


1. The question of whether the purpose for which private property is 
taken is a public one is judicial, but the question of necessity and 
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EMINENT DOMAIN A a—Continued. 
proper extent of the taking is legislative and subject to determina- 
tion by such agency and in such way as the Legislature may 
designate. Highway Commission v. Young, 608. 


C Compensation. 
a Necessity and Sufficiency in General 

1. The statute, authorizing the State Highway Commission to enter 
upon and take possession of lands before bringing condemnation 
proceedings and before making compensation, is not an infraction 
of the due-process clause of the Federal Constitution and does not 
deprive an owner of notice and opportunity to be heard, and where 
the Commission has instituted a suit to enjoin the maintenance of 
an obstruction on the right of way of a State highway the owner 
may not set up therein that the lands had not been condemned 
and compensation paid, there being nothing in the record indicat- 
ing a purpose to deprive the owner of notice with respect to assess- 
ment of damages. Highway Commission v. Young, 608. 


D Proceedings to Take Property and Assess Compensation (Charter pro- 
visions limiting time for bringing action for compensation see Munici- 
pal Corporations J b 1). 
a Pleadings, Jurisdiction and Procedure in General 

1. In order for a municipality to establish a street or highway by con- 
demnation it is required that condemnation proceedings be insti- 
tuted by the properly constituted authorities in a proceeding regu- 
larly instituted before the proper tribunal, and an official map 
adopted showing ‘streets, parks and commons” platted thereon 

is not sufficient. Wright v. Lake Waccamaw, 616. 


EMPLOYER AND EMPLOYEE see Master and Servant. 


EQUITY—Eguitable estoppel see Estoppel C; equitable jurisdiction of Supe- 
rior Courts see Courts B a: trusts see Trusts; equitable conversion does 
not apply to exempt property from taxation see Taxation B d 2. 


ESTATES—Life estates see Life Estates; estates created by will see Wills E; 
created by deeds see Deeds and Conveyances C b;: by entirety see Hus- 
band and Wife G a. 


ESTOPPEL (By judgment see Judgments L). 
A By Deed. 
a Creation and Operation in General 
1, Where under a devise of lands the first taker acquires a fee simple 
subject to be defeated upon the happening of a certain event, a 
quit-claim deed from the ulterior remaindermen to him, although 
the deed may not contain technical covenants of title, will estop the 
grantors from denying that the grantee became seized of the estate 
the deed purported to convey. Williams v. R. R., T71. 
C Equitable Estoppel. 
b Acts and Conduct Operating to Estop Party 
1. Where the seller has accepted a chattel mortgage or conditional sales 
agreement he may not maintain that the sale was void for the 
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D 


failure of the purchaser to comply with the original terms of the 
contract providing for a cash payment on delivery. Vanderwal v. 
Dairy Co., 314. 


2. Where in an action to enforce a resulting trust the heirs of the first 


wife of the trustee claim adversely to the interest of the second 
wife who has loaned her husband money, and there is no evidence 
tending to show that the second wife loaned the money by virtue 
of any representations as to the ownership of the land sought to 
be impressed with the trust: Held, the plea of estoppel as against 
the heirs not participating in the wrongful act rests exclusively on 
the theory that they stood by in silence, and evidence of estoppel 
in this case is insufficient to warrant a submission of the issue to 
the jury. filler v. Miller, 458. 


8. Where a husband, in possession of stock in a corporation as adminis- 


trator of his deceased wife, transfers the stock to the corporation 
as consideration for a deed to lands from the corporation, and his 
son, an heir of the deceased wife and an officer of the corporation, 
signs the deed as such officer and acquiesces in the enjoyment of 
the property by the husband: Held, in an action by the heirs of 
the deceased wife to impress the property with a resulting trust 
in their favor, the son is estopped from setting up his interest, he 
having actually participated in the breach of trust by the husband. 
Ibid. 


4, A bank having knowingly received and retained before its insolvency 


the adequate consideration of a contract made by its president in 
its behalf, is estopped to deny the authority of the president to 
bind it thereto, and where the contract obligates the bank to return 
certain notes upon which the plaintiff is either maker or endorser, 
and the consideration remains a part of the assets of the bank in 
the hands of the Corporation Commission or its successor, the Cor- 
poration Commission or itS successor is also estopped to deny the 
terms of the contract and are bound thereby, and must return the 
notes in accordance therewith. Arbogast v. Corporation Commis- 
sion, 798. 


Actions. 
b Pleadings 
1. As a general rule waiver of estoppel must be pleaded, but in this 


case held: the pleadings were not too indefinite to warrant a sub- 
mission of the issue to the jury. Laughinghouse v. Insurance Co., 
434, 


EVIDENCE (Reception of evidence see Trial B; evidence in criminal cases 


see Criminal Law G; in prosecutions for homicide see Homicide G; in 
actions against master see Master and Servant C; against railroads see 
Railroads D; in caveat proceedings see Wills D h; evidence admissible in 
particular actions see Particular Titles of Actions). 


A Judicial Notice. 


b Laws of Another State 
1. Judicial notice will not be taken of the laws of another State. 


Howard v. Howard, 574. 
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C Burden of Proof (In caveat proceedings see Wills D ec; in action to set 
aside conveyances see Fraudulent Conveyances C d; of proving 
fraud see Fraud C d 1; of proving modification of contract see Con- 
tracts F ¢ 1; of proving mental incapacity to sign release see Torts 
C26 Ts 


a General Rules 
1. Where in an action against a father for the negligent driving of his 

automobile by his minor son the court charges the jury that where 
the plaintiff has introduced evidence that the son habitually and 
customarily used the car with his father’s consent, that the burden 
was upon the father to show that on the particular occasion in 
suit the son was driving without his consent, is not error, the 
instruction in effect placing the burden of going forward with the 
evidence on the defendant after the plaintiff, upon whom was the 
burden of proof, had made out a prima facie case. Grier v. Wood- 
side, 759, 

b Defenses 


1. The burden of proving contributory negligence is on the defendant. 
Murphy v. Coach Co., 92. 


dé Counterclaims 
1. In an action upon a purchase-money note a counterclaim based upon 
damages for breach of warranty of the thing sold is a eross-action 
with the burden of proof on the defendant setting it up. Gin Co. 
v. Wise, 409. 
D Relevancy, Materiality and Competency in General. 
b Transactions or Communications with Decedent er Lunatic 
1. An administrator of a deceased person “opens the door” to the plain- 
tiff in an action against the estate to introduce evidence of per- 


sonal transactions and communications by eliciting such evidence 
beforehand on the trial. Lewis v. Mitchell, 652. 


2. Testimony of declarations of a decedent as to certain of his desires 
in regard to the distribution of his property, relevant to the issue, 
is competent when testified to by witnesses not interested in the 
result of the trial when such testimony is otherwise competent. 
Ibid. 

c Facts in Issue and Relevant to Issues 

1. Where a discharge in bankruptcy is a bar to the liability of a maker 
of a note, parol evidence offered as an estoppel to the plea of dis- 
charge is incompetent when the pleadings do not raise the issue of 
such estoppel. Johnson v. Fountain, 389. 

f Impeaching, Contradicting or Corroborating Witness 

1. Where a wife seeking to engraft a resulting trust on certain lands 
has competently testified that the purchase price was paid by her 
out of her separate estate, testimony of a disinterested witness to 
this effect is competent in corroboration of her testimony. Wise v. 
Raynor, 567, 


2. Where upon a direct examination of a witness questions are asked 
tending to impeach the defendant for neglect of her husband, ques- 
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tions asked on cross-examination to show that the defendant per- 
formed her duty to him are competent or at least not harmful. 
Ibid. 

8. Corroborative evidence must be of evidence already introduced at 
the trial to be admissible on that ground. Indemnity Co. v. Perry, 
765, 

h Similar Facts or Transactions 

1. In an action to recover damages caused by an accident at a dangerous 
place in a city street where the street was under construction it is 
competent to show that other accidents had occurred at the same 


place, the record disclosing that the conditions had remained un- 
changed. Pickett v. R. R., T50. 


4 Acts and Declarations of Codefendants and Joint Tort-feasors 


1. In an action to recover damages against joint tort-feasors for an 
injury alleged to have resulted from the acts of each forming a 
connected continuous sequence proximately resulting in the injury 
in suit, evidence as to the acts of each are competent against the 
other. Hamilton v. R. R., 5A8. 


2. Where two railroad companies employ a mechanic to repair “bad 
order cars” on a connecting track maintained by them jointly under 
a contract fixing a joint liability for negligent injuries to em- 
ployees working thereon and paid by them both, and both are sued 
as joint tort-feasors for an injury to an employee while repairing 
a car thereon, the admission in evidence of the contract is at least 
harmless with other evidence tending to show that the injury was 
the result of their joint negligence as proximate causes of the 
injury in suit. Jbid. 


j Photographs, Plots, Maps and Other Papers for Illustration of Testi- 
mony (X-ray photograpbs see hereunder K b 2). 

1. In an action for damages for an injury alleged to haye been caused 
by defective dinky cars furnished by the defendant, photographs 
of the cars taken several months after the injury, but testified to 
be substantially in the same condition as those causing the injury, 
are properly admitted in evidence for the purpose of the witnesses 
illustrating their testimony. Aelly v. Granite Co., 826. 


I Documentary Evidence. 

a Statutes and Decisions of Another State 
1. The law of another State may be proven in transitory actions 
brought in the courts of this State by witnesses learned in the law 
of such other State, and by its authorized statutes and reports of 
decisions of its courts of last resort, and when properly offered in 
evidence they must be interpreted by our courts as matters of law. 

C. 8., 1749. Howard v. Howard, 574. 


b Accounts, Records, Ledgers, and Private Writings 


1. In ani action by the administrator of the deceased father against the 
son for the accounting by the latter of an advancement alleged to 
have been made, a bank ledger sheet identified as the original and 
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testified by the cashier as to a relevant entry made in the ordinary 
course of business of the bank and produced from the bank files at 
the trial, is competent. KHdgerton v. Perkins, 650. 


J Parol or Extrinsic Evidence Affecting Writings (Affecting liabilities on 
note see Bills and Notes D b). 
a Admissibility in General 
1. One who claims under a written contract, though not a party thereto, 
is bound by its terms, and may not introduce parol evidence con- 
tradicting the provisions of the written instrument. Goldman & 
Co. v. Crank, 384. 


UG Admissibility to Establish Resulting Trust 


1. Parol evidence tending to establish resulting trust is admissible in 
evidence. Wise v. Raynor, 567. 


ec Admissibility to Establish Usury 
1. Parol evidence is admissible to show usury although note on its 
face purports to carry only legal rate. Pugh v. Scarboro, 59. 


K Expert and Opinion Evidence (In criminal cases see Criminal Law 
G i). 
a Conclusions and Opinions of Hxaperts in General 

1. Where injury is shown by the purchaser of a bottled beverage caused 

by harmful substances found within the bottled drink, the opinion 

of a witness that foreign substances could not have escaped into 

the bottles on account of the character of the machinery used is 

objectionable as invading the province of the jury. Broom v. 
Bottling Co., 55. 


2. Expert testimony that claimant's disease would not result in total 
disability held not conclusive. Bullock v. Insurance Co., 642. 


8. Where evidence supports finding that witness is expert the finding is 
conclusive on appeal. Nance v. Fertilizer Co., T02. 


b Subjects of Expert Testimony 

1. In an action to recover damages in a negligent personal injury case 
wherein the plaintiff signed a release and the controlling question 
is whether he at the time of his signing had sufficient mental 
capacity to be bound thereby, witnesses from their own observation 
may testify as to the plaintiff’s mental condition both before and 
after the time of his signing, as evidence of his mental incapacity 
when he signed the release in question. Mangum v. Brown, 296. 


2. Held, under the facts of this case against two joint tort-feasors to 
recover damages for an aileged personal injury negligently inflicted, 
the admission in evidence of an X-ray photograph for the purpose 
of corroborating a witness, if error, was not prejudicial. Hamilton 
uw R. R., 548. 

L Evidence and Records of Former Trial or in Other Proceedings. 
a Competency in General 
1. In an action to recover the purchase price of a shingle mill alleged 


to have been sold and delivered to the defendant who assumed an 
existing mortgage thereon as a part of its purchase price, defendant 
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denied liability on the ground of plaintiff’s breach of a condition 
precedent. The jury having found against the defendant, it is 
held: the exclusion from the evidence of a judgment against the 
plaintiff for the amount of the mortgage debt was not erroneous, 
the defendant having admitted the amount of the debt in the event 
of an adverse verdict. Sparrow v. Folley, 212. 


N Weight and Sufficiency (Evidence on nonsuit see Trial D a; sufficiency 


in criminal actions see Criminal Law G m). 
b Sufficiency in General 
1. Where there is more than a scintilla of evidence to support the plain- 


tiff's allegations the case must be submitted to the jury and de- 
fendant’s motion as of nonsuit will be denied, the effect of the 
motion being that of a motion to dismiss. Wangum v. Brown, 296. 


EXECUTION. 
E Stay, Quashing, Vacating, and Relief Against Wrongful Execution. 


a Right to Stay Proceedings 
1. The Superior Court rendering a judgment will not grant the remedy 


of withdrawing or staying its execution issued thereunder against 
an innocent purchaser at the execution sale or one who is not a 
party to the proceedings. Scott Register Co. v. Holton, 478. 


b Procedure to Stay Proceedings 
1. Where execution against the property of a defendant is issued under 


a judgment, the court issuing the execution may, in proper in- 
stances, withdraw the process itself, or stay it by granting a 
supersedeas, and where the defendant has not applied for this 
remedy, but seeks to enjoin the execution issued to another county 
against his property therein, on motion made by special appearance, 
the proceedings in the county other than that in which the judg- 
ment was rendered will be dismissed. Scott Register Co. v. 
Holton, 478. 


EXECUTORS AND ADMINISTRATORS (Resulting trust created by wrong- 


A 


ful appropriation by administrator see Trusts A b 1; wills see Wills; 
contracts to devise see Wills C). . 
Appointment, Qualification and Tenure. 
e Removal of Executors and Administrators and Appointment of Suc- 
Cessors . 
1. The clerk of the Superior Court in proper instances has statutory 


jurisdiction over the administration of the estate of decedents, and 
has the power to appoint administrators or administrators, ¢. t. @., 
Cc. 8., 1, 4189, and to remove executors and administrators for 
cause, C. S., 31, which powers are reviewable on appeal to the 
judge of the Superior Court of the county. Jn re Estate of Wright, 
620. 


2. The Constitutional Convention of 1875 omitting the provisions of 


section 17, Article IV, of the Constitution of 1868, to the effect that 
the clerks of the Superior Courts shall have jurisdiction as probate 
judges, relieved e clerks of their exclusive jurisdiction, and 
upon appeal from an order of the clerk removing certain executors 
and administrators, ¢ t. @., and appointing others in their place, 
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the Superior Court judge may, in the exercise of his discretional 
powers, retain the cause, reverse the order of the clerk and appoint 
other administrators or a receiver to administrate the estate sub- 
ject to the orders of the court, the entire matter being before the 
Superior Court on appeal. C. 8., 637. Ibid. 
C Control and Management of Estate. 
a Supervision and Control by Courts 

1. Where the personal representatives of the deceased have disagreed 
as to the administration of the estate and have brought action for 
advice as to the proper management of the estate which has been 
consolidated with proceedings involving the removal of certain 
executors and administrators, c. t. a., the latter may be regarded 
as if a motion in the civil action, and the exercise of the discre- 
tionary power of the judge of the Superior Court acquiring juris- 
diction by appeal in appointing a receiver and retaining the entire 
matter for further orders is not held for error. Jn re Estate of 
Wright, 620. 

b Contracts of Deceased 

1. An entire and indivisible contract providing for the employment of 
the plaintiff as a clerk in a warehouse for a stated period of time 
at an agreed price is not terminated by the death of the employer, 
and the employer’s estate is liable to the employee for salary aceru- 
ing thereunder after the employer’s death. Hall v. Trust Co., 754. 


2, An employee under a contract of employment with the deceased brought 
action against the estate of the deceased and his personal repre- 
sentatives individually to recover that part of his salary accruing 
after the death of the deceased: Held, evidence of a contract of 
employment between the personal representatives in their indi- 
vidual capacity and the employee is insufficient to be submitted to 
the jury, it appearing from the evidence that the personal repre- 
sentatives dealt with the employee in their representative capacity 
only and that the employee considered that his agreement for the 
continuance of the work after the death of the employer was made 
with them as administrators. Jbid. 


EXPERT TESTIMONY see Evidence KK; Criminal Law G i. 


FACTORS see Brokers; distinction between factor and servant see Master 
and Servant D a 2. 


FALSE IMPRISONMENT—Distinction between remedies of false imprison- 
ment and malicious prosecution see Actions B ec. 


“FAMILY CAR” DOCTRINE see Parent and Child A a. 
FEDERAL EMPLOYERS LIABILITY ACT see Master and Servant E. 
FINGER PRINTS see Criminal Law G i 2, 3. 


FOOD. 
A Liability of Manufacturer or Seller for Injury to Consumer. 
a Foreign and Deleterious Substances 


1. In an action to recover damages from a bottling company for 
injury caused by harmful substances in a bottle of its beverage, 
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evidence tending to show that the company had not been told by its 
vendees or drivers that deleterious substances had been formerly 
found in the bottled drinks is properly excluded. Broom v. Bottling 
Co., 55. 


FORMER JEOPARDY see Criminal Law F., 


FRAUD (As ground for setting aside foreclosure see Mortgages H p). 
C Actions for Fraud. 
b Pleadings 

1. Where a material furnisher brings action against the owner of a 
building, the contractor and another material furnisher for dam- 
ages caused by the procurement of a waiver by the plaintiff mate- 
rial furnisher of his right of lien, the plaintiff alleging that the 
defendants conspired together to obtain the waiver by fraud: Held, 
the action is not to enforce a lien or to establish the right of the 
plaintiff to participate in any funds in the hands of the owner, 
but is an action for damages based upon allegations of fraud and 
conspiracy in procuring the waiver, and issues thereon tendered 
by the defendants were proper and should have been submitted to 
the jury, and the plaintiff would be entitled to recover thereon pro- 
vided that competent evidence was offered on such issues. Home 
Building v. Nash, 480. 


c Hvidence 

1. In an action by a material furnisher against the owner of a building, 
the contractor and another material furnisher, to recover damages 
for fraud and conspiracy in obtaining from the plaintiff a waiver 
of his right of lien, the fact that the owner and the contractor 
agreed that the contractor should pay out of the contract price a 
preéxisting debt owed to the defendant material furnisher, a cor- 
poration in which the owner was interested, is not evidence of 
fraud in obtaining the waiver, the plaintiff having no right in the 
contract price until notice to the owner, nor is the fact that, some 
time after the plaintiff signed the waiver, the contractor failed to 
disclose the agreement evidence of fraud as to him in obtaining the 
waiver and therefore is not evidence of such as against his alleged 
coconspirators. Home Building v. Nash, 480. 


d Burden of Proof 
1. Where the maker of a note admits her signature thereto and resists 
payment thereof on the ground of fraud in the procurement of her 
signature, she is required to establish the alleged fraud by. the 
preponderance of the evidence. Mewborn v. Smith, 582. 


FRAUDS, STATUTE OF. 
E Application of Statute in General. 
a Signature of Party to be Bound 
1. The minutes of a meting of the board of directors of a corporation 
voting in favor of indemnifying its secretary against loss in 
assuming a corporate indebtedness, signed only by the secretary in 
his official capacity is not a sufficient writing to prevent the 
operation of the statute of frauds, it being necessary that the 
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writing be signed by the party to be bound or by his authorized 
agent, and the payee of the note evidencing the indebtedness can- 
not hold them personally liable. Bank v. Courtway, 522. 


FRAUDULENT CONVEYANCES (Assignment for benefit of creditors see 
Assignment for Benefit of Creditors; change of beneficiary is not fraudu- 
lent as to creditors see Insurance N a 3, 4). 

(* Actions to Set Aside Conveyance. 
d Burden of Proof 
i. The burden of proof is upon the plaintiff in his action to set aside as 
void against creditors a deed made by the wife to the husband or a 
judgment confessed by her in his favor, and a judgment in plain- 
tiff’s favor upon the pleadings is erroneous. Bank v, McCullers, 
o9l. 


GRAND JURY—Evidence before, see Indictment C «. 


GUARDIAN AND WARD. 
C Custody and Care of Ward’s Estate. 
b Control and Management 
1. Where a bank is authorized by its charter to act as guardian it owes 
the same duty to its ward as an individual would owe to keep the 
ward’s funds separate from other funds of the guardian, and to 
invest the same as the law applicable to investment requires, and 
where funds of the ward are accepted by the bank in its banking 
department and commingled by it with its general deposit funds 
it violates its fiduciary duties as guardian and is liable to the ward 
for loss occasioned thereby. Roebuck v. Surety Co., 196. 
H Liabilities on Bonds. 
ain General 
1. A surety corporation allowed by statute to give guardian bonds, 
C. 8., 839, is held to the same liability on a bond given by it as an 
individual would be, and is responsible to the ward when the 
guardian’s failure to properly perform his duties causes loss to the 
walrd’s estate. /?oebuck v. Surety Co., 196. 


lb For Mismanagement or Breach of Duty by Guardian 


1, A bank authorized by its charter to also act as guardian breaches 
its duty when it commingles its ward’s funds with those of its 
general depositors, and, where after such wrongful act the bank 
fails, the surety on the guardian's bond is liable for the loss occa- 
sioned thereby to the ward’s estate. C. S., 2161, 2162. Roebuck v. 
Surety Co., 195. 


HABEAS CORPUS. 
D leview of Proceedings. 
a Right to Review, Procedure, and Jurisdiction 


1. Review of habeas corpus proceedings is by certiorari, and upon 
granting of petition therefor Supreme Court has jurisdiction to 
review judgment for errors of law. Jn re Hayes, 188. 


894 INDEX. 
HIGHWAYS. 
A State Highway Commission (Bonds of contractors constructing State 


highway see Principal and Surety B b 1: cit¥ not released from lia- 
bility for defect in street being constructed by Highway Commission 
see Municipal Corporations E e 5). 
a Power in Regard to Width of Highway, Surface, Maintenance and 
signs 
1. The State Highway Commission, under the authority of statute, 


may establish the width of the State’s highways as extending thirty 
feet each way from the center of the road, and where it has posted 
signs along a highway at intervals approximating two miles pre- 
seribing such right of way, private owners of land along the route. 
though the State may not have acquired by condemnation or other- 
wise the full width so established, may not upon such unacquired 
lands included in the width of the sixty-foot highway create or 
maintain obstructions that would be a menace to public travel. 
Highway Commission v. Young, 608. 


2. It will be presumed that the diseretionary power of the State High- 


way Commission to allow an encroachment upon the right of way of 
a highway in proper instances, where its written permission is ob- 
tained, will be justly exercised, and unless manifest abuse of this 
discretionary power is shown, the courts will not interfere or de- 
clare its ordinance in regard thereto void as giving the Commission 
power to unjustly discriminate. J/bid. 


B- Use of Highway and Law of the Road. 


a Right Side of Road and Law in Passing Vehicles 
1. The failure to give or observe the signals required by the statute to 


be given upon the highway by drivers of automobiles desiring to 
pass other automobiles going in the same direction upon the high- 
way and other requirements for the safety of travel thereon is neg- 
ligence, and actionable when the proximate cause of injury. J/ur- 
phy v. Coach Co., 92. 


b Intersections and Speed at Intersections 
1. Where the driver of a motor vehicle in going to his destination must 


eross a public highway at its intersection with another road, it is 
required of him that he may cross over with due regard to the 
safety of others using the highway. Murphy v. Coach Co., 92. 


ad Stopping, Starting or Turning 
1. One driving an automobile upon a public highway is required by the 


common law to use care for the safety of pedestrians and the 
other drivers of automobiles and vehicles thereon, and by pro- 
vision of statute to give specific signals before stopping or turning 
thereon, Michie Code, 2631(59) (a), and the failure of one so 
driving to give the signal required by statute is negligence. and 
when the proximate cause of injury damages may be recovered 
therefor by the one injured. Murphy v. Coach Co., 92. 


. The driver of an automobile upon the public highways of the State, 


before starting or stopping or turning from a direct line is re- 
quired to first see that such movement can be safely made, and 
give the statutory signals clearly visible to those who may be 
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affected thereby, and when a driver of an automobile fails to 
observe these statutory regulations in coming to a near stop and 
such failure is the proximate cause of an injury to another en- 
deavoring to pass, it constitutes actionable negligence. Jbid. 


3. Where there is evidence tending to show that the defendant’s auto- 
truck was forced to attempt to cross a bridge over a highway with 
defendant’s passenger bus going in the same direction and that in 
so doing the plaintiff’s truck struck the defendant’s bus: Held, 
under the facts of this case an instruction was correct that the 
defendant’s driver of the bus would not be negligent in swerving the 
bus to one side if such were necessary for his protection and the 
protection of his passengers. Ibid. 


e¢ Parking and Lights 

1. Where there is evidence tending to show that the defendant had 
parked his truck upon the hard surface of a highway in violation 
of section 2621 (a) Michie’s Code of 1927, resulting in injury to 
the plaintiff, and the defendant claims that under the facts it came 
within the exception, section 2621(c): Held, under the statute and 
the facts disclosed by the record the matter should have been sub- 
mitted to the jury under proper instructions, and the granting of 
defendant's motion as of nonsuit was error. Smithwick v. Pine 
Co., 519. 


j Sufficiency of Evidence and Nonsuit in Actions for Negligence on High- 
way 
1, Where there is evidence that the plaintiff entered the car of the 
defendant knowing bim to have been drinking, and after he had 
stated his intention to drive to a nearby city at an excessive rate 
of speed, and that the defendant attempted to take a curve on a 
dangerous road at a speed of about seventy miles an hour over the 
protest of plaintiff, and as a result overturned the car and injured 
the plaintiff riding therein, there is evidence of wilful and wanton 
negligence on the part of the defendant, and the evidence is prop- 
erly submitted to the jury on the issue of negligence, contributory 
negligence and damages. Nettles v. Rea, 44. 


z. In an action to recover damages for the alleged negligence of the 
defendant driving a passenger bus upon a public highway in stop- 
ping, or nearly so, and not heeding plaintiff’s signal to pass, forcing 
the plaintiff in so doing onto a side of the road near a bridge across 
a stream, so that to avoid the stream the plaintiff was forced upon 
the bridge running alongside of the defendant’s bus, which by its 
negligent driving forced the plaintiff's car through the railing of the 
bridge into the stream causing the injury complained of, with 
evidence to the contrary that it was the negligence of the plaintiff 
in not observing the rules of the road that caused said injury: 
Held, the issues were raised for the determination of the jury as 
to the defendant's negligence, or the plaintiff’s contributory negli- 
gence as the proximate cause of the injury, and defendant’s motion 
as of nonsuit made under the provisions of the statute was properly 
denied. C€. S., 567. Murphy v. Coach Co., 92. 
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k Guests and Passengers 

1. Although a mere guest in an automobile driven by its owner is not 
ordinarily responsible for the negligence of the owner, he is re- 
quired to take due care for his own safety, but in a position of 
sudden peril he is not required to exercise that degree of care 
required of him in ordinary circumstances, and the circumstances 
may be considered by the jury in determining his right to recover. 
Smith v. R. R., 17T. 


2. The invitee of the owner and driver of an automobile met his death 
as the result of a collision of the automobile in which he was riding, 
with a train at a grade crossing, and upon the trial of the action 
by his administrator to recover damages for his wrongful death 
against the railroad company there was evidence to show that the 
accident resulted from the concurring negligence of the driver and 
the defendant’s employees, and that the intestate saw the danger, 
but did not warn the driver, the driver perceiving the danger at 
the same time and doing all that he could under the circumstances 
to avoid the collision, upon this and other evidence per contra: 
Held, it was for the jury to determine whether the plaintiff's intes- 
tate used due care for his own safety upon the question as to 
whether the intestate was guilty of contributory negligence barring 
right of his administrator to recover, the burden of showing con- 
tributory negligence being on the defendant. J/bid. 

lL Loading, Defects and Condition of Vehicles 

1. Where the evidence discloses that the plaintiff, while attempting to 
pass an unlighted log truck and trailer standing upon the highway 
at night, collided with a log extending about four feet from the 
side of the trailer in a cross-wise position, and that the agents 
and employees of the defendant assisted in loading the truck with 
knowledge that it was to be operated over a populous highway and 
that the projections would present imminent menace to travelers: 
Held, the evidence should have been submitted to the jury, although 
there was no evidence of the relation between the defendant and 
the driver of the truck. Brewer v. Moye, 589. 

© County Highways. 
a County Highway Officers and Their Powers 

1. In construing chapter 235, Publie-Local Laws of 1919, chapter 141, 
Public-Local Laws of 1925, and chapter 167, Public-Local Laws of 
1927, it is held: the county purchasing agent of Surry County is 
not authorized to employ a road superintendent upon his sole au- 
thority. Surry County v. Sparger, 400. 


D Obstructing or Changing Highway. 
d Damage 


1. Where under the provisions of C. 8S., 1696, a hydro-electric power 
company has appropriated a section of a public highway and built 
another section in lieu thereof, the provisions of the statute that 
the company pay all damages assessed as provided by law does not 
entitle the plaintiff to recover damages for the slight change in the 
road causing inconvenience to him in hauling wood, ete., to and 
from his market town. Crowell v. Power Co., 208. 
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HOMICIDE (Right of husband to proceeds of policy after felonious killing 
of wife see Insurance N a 1, 2; Descent and Distribution B e). 
B Murder. 
a Murder in the First Degree 
1. Evidence tending to show that the prisoner with another entered a 
store with intent to rob its cash drawer, and shot and killed the 
deceased is of an attempt to commit a felony and sufficient to sus- 
tain a verdict of murder in the first degree, C. S., 4200, under 
proper instructions from the court thereon upon conflicting evidence. 
S. vu. Sterling, 18. 


D Assault with Intent to Kill (Assault with deadly weapon see Assault 
and Battery B ec). 
a Elements of the Crime 
1. In this prosecution for an assault in a secret manner with intent to 
kill in violation of C. S., 4218: Held, the trial court failed to sufti- 
ciently explain to the jury the several elements of the offense, and 
defendant is entitled to a new trial. S. v. Vanderburg, 713. 
b Evidence 
1. Testimony of the prosecuting witness that the defendant was one of 
several who had beat him, with testimony of an expert witness that 
the prosecuting witness had sufficient mental capacity, after he bad 
been beaten, to identify his assailants, is held sufficient to be sub- 
mitted to the jury in a prosecution for assault with intent to kill. 
S. vw Burno, 267. 
E Justifiable or Excusable Homicide, 
a Self-Defense 
1. While ordinarily a homicide is not justifiable upon the plea of self- 
defense if the accused has reasonable opportunity under the cir- 
cumstalices to retreat and avoid the killing, where the evidence in 
a prosecution for a homicide tends to show that the deceased had 
threatened to kill the accused and his wife, and called at their 
home about midnight, kicked open the door and renewed his threats, 
and was killed by the accused firing from his home, an instruction 
applying the ordinary rule is reversible error. S. v. Bryson, 50. 


G Evidence. 
a Weight and Sufficiency 
1. While evidence of motive and an opportunity alone may not be suffi- 
cient to convict the defendant on trial for a bomicide, the question 
of his guilt should be submitted to the jury where motive and 
opportunity are shown and his own testimony and declarations are 
contradictory of the natural evidence appearing at the time and 
piace of the crime, and reasonably bears out the inference that he 
was endeavoring to fix the crime on some one else, not identified, 
in order to exculpate himself, and that he was the only person 
present at the time of its commission. S. v. Marion, 715. 
& Presumptions and Burden of Proof 
1. Where there is evidence sufficient to convict the prisoner of the crime 


of manslaughter as an aider and abettor of the actual perpetrator, 
and there is evidence that the killing was done with a deadly 
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weapon: Held, an instruction is not erroneous which places the 
burden of proof on the State to show guilt beyond a reasonable 
doubt and on the defendant to satisfy them with his evidence of 
matters in mitigation or excuse. NS. v. Allison, 190. 


HOMESTEAD. 
A Nature, Allotment, and Extent. 
e Value and Appraisal 

1. A homestead exemption may be laid off in an equity of redemption.. 
but when so done it is subject to the lien of the mortgage registered 
prior to the docketing of the judgment under which the execution 
is issued, and the mortgage debt should not be taken into consid- 
eration in appraising the value of the land for the homestead right. 
Chemical Corp. v. Stuart, 490. 


HOSPITALS—Power of city to issue bonds for, see Municipal Corporations 
K a 2. 


HUSBAND AND WIFE (Right of husband to proceeds of policy after felo- 
niously killing wife see Insurance N a 1, 2; Descent and Distribution 
Be; right of husband to sue wife in tort in cause arising in another 
State see States A a 6, 7, 10, 11; privileged communications see Criminal 
Law G q; wife’s deed as color of title see Adverse Possession <A h; crea- 
tion of resulting trust from purchase of land with wife’s estate see 
Trusts A b). 


G Property. 
a EHstates by Entirety 
1. The effect of an absolute divorce is to sever the title to lands held 


by the husband and wife in entirety, and they will hold the title 
as tenants in common. Potts v. Payne, 246. 


INDEMNITY (Indemnity bonds see Principal and Surety). 
A Contracts to Indemnify in General. 
a Persons Secured Thereby 

1. Where the directors of a corporation vote for and pass a resolution 
each pledging his individual liability in proportion to the amount 
of stock he holds in the corporation as security for its secretary in 
obtaining a loan on his individual note for the benefit of the cor- 
poration, the payee of the note cannot enforce the individual lia- 
bility of the directors upon the ground that he was the beneficiary 
of the transaction when it appears from the resolution itself and 
from the interpretation placed thereon by the parties that only 
the maker of the note was the beneficiary of the resolution in ex- 
clusion of the payee. Bank v. Courtway, 522. 


INDEPENDENT CONTRACTORS see Master and Servant D a. 


INDICTMENT. 
C} Motion to Quash or Dismiss. 
c For Insufficient, Incompetent or Illegal Evidence 
1. Where in a prosecution of a criminal action the defendant moves to 


quash the bill of indictment or offers a plea in abatement on the 
ground that incompetent evidence was considered and that there 
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was no competent evidence heard by the grand jury, in that the 
finding of a true bill was based exclusively on hearsay evidence of 
two witnesses: Held, the action of the trial judge in refusing to 
hear the testimony of the witnesses before the grand jury that their 
testimony before it was hearsay, is not error, the distinction be- 
tween incompetent evidence and testimony of disqualified witnesses 
pointed out by Apams, J. 8S. v. Levy, 586. 


INDUSTRIAL COMMISSION see Master and Servant F. 


INJUNCTIONS (Availability of remedy to test right to public position see 
Actions B b 1; to test validity of zoning ordinance see Municipal Cor- 
porations H e; to test validity of tax ordinances see Taxation E b;: right 
to enjoin foreclosure see Mortgages H b) 

D Preliminary and Interlocutory Injunctions. 
b Continuing, Modifying or Dissolving 
1. Upon a showing of a basis for injunctive relief equity will ordinarily 
continue a temporary order to the final hearing where great harm 
might result from its dissolution and no harm can result from its 
continuance. Parker Co. v. Bank, 442. 


INSANE PERSONS (Jurisdiction of clerk over estate of, see Clerks of 
Court C b; of Superior Courts see Courts A d 2; commitment to asylum 
raises no presumption of mental incapacity where patient has been dis- 
charged see Wills D h 2; insanity as affecting running of statute of 
limitations see Limitation of Actions C d 1). 

D Control and Management of Estate. 
b Debts of Estate 

1, Where a creditor has obtained judgment against his debtor before 
the latter’s adjudication as a lunatic, and seeks by action in the 
Superior Court against the guardian to subject moneys available 
for the payment of such claims to the payment of his judgment, 
and the guardian makes it to appear that there are other like 
creditors of the lunatic, and that the funds are insufficient to pay 
all claims: Held, a refusal by the court of the guardian’s motion 
to make other like creditors of the lunatie parties to the suit, is 
error and the case will be remanded, the Judgment creditors being 
entitled only to prorate in the funds available unless there are 
priorities by liens or mortgages. Read v. Turner, 778. 


2. Where judgment creditors of a lunatic seek to subject the funds of 
the estate in the hands of the guardian to the payment of their 
debts contracted before the adjudication of lunacy, their remedy 
is by civil action in the Superior Court and not by petition, and a 
petition brought by them for this purpose is properly dismissed. 
In re Turner, T79. 

INSURANCE (Surety bonds see Principal and Surety; breach of contract to 
insure see Contracts Hal). 
A Control and Regulation of Insurance Companies. 
d Dissolution 
1. Ah incorporated association of lodges doing business in North Caro- 


lina providing for payment of death benefits not exceeding five 
hundred dollars to any one person is not subject to proceedings in 
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dissolution under the provisions of C. S., 6524, and a judgment 
accordingly entered is according to the express provisions of C. S., 
6518, and will be upheld on appeal. Boney v. Odd Fellows, 331. 


EH The Contract in General (Arbitration of amount of loss under the 


provision of policy see Arbitration and Award). 


b Construction and Operation in General 
1. Where the language of a policy of insurance is ambiguous or suscepti- 


ble of more than one construction, it should be given that con- 
struction favorable to the insured, but where the insurer’s ability 
is limited by unambiguous language, the policy, as a rule, should 
not be construed to enlarge the liability beyond the plain meaning 
of its terms. Johnston v. Casualty Co., 768. 


¢ Reformation and Rescission 
1. An insurance policy of a fraternal order is subject to reformation by 


iw) 


pa 


the courts in equity when it is alleged and proved that it failed to 
express the real agreement of the parties because of mistake com- 
mon to both parties or mistake of one party induced by the fraud 
of the other. Welsh v. Brotherhood of R. R. Trainmen, 184. 


. Rescission rather than reformation of a policy of insurance of a 


benevolent or fraternal order will be decreed in proper instances 
when the result of reformation will result in unjust discrimination 
among its members. Jbid. 


}. Where in an action for reformation of an insurance policy of a fra- 


ternal order there is evidence that an officer of the order made a 
misstatement to a member of the order as to the risks covered by 
the policy, but there is no evidence that the statement was made 
as an inducement to the member to take out the policy or that the 
statement was relied on by the member, with further evidence that 
the member could have read the policy and was given an oppor- 
tunity to do so, is held: insufficient for the reformation of the policy 
to cover a risk it did not assume to cover, Jbid. 


H Cancellation and Surrender of Policy. 
d Amount Due Upon Cancellation or Surrender of Policy 
1. The holder of a life insurance policy who has borrowed money 


thereon, upon giving notice to the insurer to cancel the policy, is 
entitled only to receive the difference between the cash surrender 
value of the policy and the outstanding policy loan. and it is error 
for the trial judge to direct a verdict in a larger sum. Batchelor v, 
Insurance Co., 346. 


J Forfeiture of Policy for Breach of Covenants and Conditions, 


ain General 
1. In construing a contract of life insurance the law will avoid a for- 


feiture for nonpayment of premiums when this can be done by 
reasonable construction, but a forfeiture will be enforced if plainly 
incurred by the terms of the policy unless there is an express or 
implied waiver by the insurer, Hill v. Insurance Co., 115. 


2. Where the deceased purchaser of two trucks under a conditional sales 


contract and his administrator had knowledge of the terms and 
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conditions of a policy of fire insurance thereon procured by the 
seller, and the evidence discloses several breaches of stipulations 
in the policy by the administrator which, under its terms, would 
forfeit the policy, and there is no evidence of a waiver of such 
violations by the insurer: Held, in an action by the seller to recover 
the balance of the purchase price, the cross-action of the adminis- 
trator against the codefendant insurer for loss sustained by fire 
is properly nonsuited. Truck Corp. v. Trust Co., 157. 


¢ Eneumbrancing Property 


1. A seller of an automobile retaining title to secure a note given for 
the balance of the purchase price assigned the note it secured to 
another who received from the purchaser a renewal note in a 
smualler amount extending the time of payment and retaining the 
original papers as collateral: Held, the transaction did not increase 
the risk of the insurer of the automobile or release it from liability 
upon the destruction of the automobile by fire, and defendant’s 
motion as of nonsuit upon the eyidence of the plaintiff was im- 
providently allowed. Laughinghouse v. Insurance Co., 484. 


KX Estoppel, Waiver, or Agreements Affecting Right to Avoid or Forfeit 
Policy, 


a Knowledge of Vielation of, or Agreements Affecting Policy 


1. Where the insured in a life insurance policy has obtained from the 
general insurance agent, having the authority express or implied, an 
extension of time for the payment of his premiums as stipulated 
in his policy, by a cash payment and two renewal notes, one of 
which he pays when due, and the insurer has received in cash an 
amount sufficient to pay the pro rata part of the premium until 
insured’s death, which occurs after the due date of the second 
premium note, and the beneficiary has theretofore agreed with the 
general agent upon an extension of time for the payment of the 
second premium note to a date which had not been reached when 
the insured died: Held, the courts will not decree a forfeiture for 
the default in the payment of the second extension note. Hill v. 
Insurance Co., 115. 


2. In the absence of fraud and collusion between the insured and the 
local agent of the insurer, knowledge of the local agent will be 
imputed to the insurer, and where the insurer seeks to escape lia- 
bility for a fire loss covered by the policy on the ground that other 
insurance, taken out on the subject-matter of the policy, was in 
effect and that the policy sued on provided that the insurer would 
not be Hable if the property insured was covered by other insur- 
ance, evidence that the agent of the insurer had examined the 
other policy of insurance and declared that it was void, and had 
issued the policy sued on with this understanding, is sufficient evi- 
dence of waiver of the provision of the policy relating thereto, and 
the issue as to whether the other insurance was in effect and 
whether if in effect the insurer had waived the provision in its 
policy relating thereto, should be submitted to the jury. Laughing- 
house v. Insurance Co., 434. 
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N Persons Entitled to Proceeds. 


k 


a Upon Death of Insured in Life Policy 
1. Where a husband has taken out a poliey of life insurance on his own 


life with his wife as beneficiary and has feloniously killed his wife 
and then himself, his heirs may not claim under him the proceeds 
of the policy since the law will not allow a man or those claiming 
under him to benefit by his own wrong, and the proceeds of the 
policy are descendible to the next of kin of the wife and not to his 
heirs at law. C. S., 10, 2522, 187. Parker v. Potter, 348. 


2, Where a policy of life insurance by its express terms fixes the bene- 


ficiary as the mother of the insured in the event of the prior death 
of the insured’s wife, and the insured feloniously kills his wife 
and then himself, the proceeds of the policy are payable to the 
insured’s mother under the express provisions of the policy cou- 
tract itself. bid. 


3. A beneficiary in a policy of life insurance has only a contingent 


interest therein, and where the insured retains the right te change 
the beneficiary by the terms of the policy. he may do so, and where 
upon the death of the beneficiary the insured changes the bene- 
ficiary, in accordance with the terms of the policy, to a trustee for 
the use of certain creditors and heirs at law of the insured, the 
other creditors may not claim that the change in the beneficiary 
was void as being fraudulent as to them. C. S., 6464. Teague v. 
Insurance Co., 450. 


4. Where by the terms of a life insurance policy the insured retains 


the right to change the beneficiary therein by giving written notice 
to the company and surrendering the policy to it for endorsement, 
the provision for endorsement by the company is for the benefit of 
the company and may be waived by it, and where the insured has 
notified the local agents of the company in writing to change the 
beneficiary, there remaining only the endorsement by the com- 
pany to effect the change, but the notification is not received by 
the company until after the death of the insured: Held, the insured 
has substantially complied with the provisions of the policy relat- 
ing to the matter, and the change in beneficiary will be given effect. 
Ibid. 


Accident and Health Insurance. 
a Accidental Injuries to Insured 
1. Where a policy of insurance provides for the payment of a certain 


sum to the beneficiary named therein in case the insured dies from 
accidental bodily injuries resulting from “the wrecking or disable- 
ment of any . . . private automobile of the pleasure-car type.” 
the language is unambiguous and parol evidence is not admissible 
to explain the meaning of the words used, and the policy does not 
cover death from injuries resulting from a wreck of a truck used 
principally in hauling milk, the word “type” used in the policy 
implying classification, and the distinetion between automobiles 
and trucks being recognized by’ the motor vehicle statute of the 
State, and where the facts are admitted the question of whether 
death resulted from a risk covered by the policy becomes a proposi- 
tion of law. Lloyd v. Insurance Co., T22. 
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ce Disability Clauses 
1. Where a section of the insurance feature of a benevolent associa- 
tion provides that any holder of its certificate who shall suffer the 
amputation of one or both hands, one or both feet, or the loss of 
sight in one or both eyes, or who shall reach the age of seventy 
shall be considered totally and permanently disabled and be en- 
titled to disability benefits thereunder: Held, there is no ambiguity 
in the language of the section leaving room for construction, and a 
holder of a certificate may not recover thereunder for disability 
arising from injury to his spine. Welsh v,. Brotherhood of R. R. 
Trainmen, 184. 


2. Where the terms of a policy of insurance issued by a fraternal asso- 
ciation obligates to pay a certain amount upon the insured being 
permanently disabled if injury resulted in certain particular in- 
stances; and as to permanent injury otherwise resulting, payment 
was left to the “benevolence” of its specified committee, the policy 
specifying that in the event that the application for disability bene- 
fits under this section be disallowed by the committee that their 
action would be final and that no appeal should lie therefrom, and 
that in case of action at law the section could be pleaded in bar 
of recovery: Held, upon the committee disallowing an application 
under the section the claimant may not recover in an action at law 
on the ground that the action of the committee was arbitrary and 
unreasonable. Jbid. 


3. In order for an insured to recover upon a disability clause in a 
policy of life insurance requiring that the insured be rendered in- 
capable of following ‘‘a gainful occupation” in order to be entitled 
to payments thereunder, the insured must show more than inability 
to follow his usual avoeation, and must show incapacity to follow 
any calling for which he is physically and mentally qualified, but 
ability to do odd jobs of comparatively trifling nature will not pre- 
clude recovery, and the question of whether the insured has suf- 
fered such total disability is for the jury. Bullock vu. Imsurnnce 
Co., 642, 


4, Testimony of experts in an action to recover upon a disability clause 
in a life insurance policy that the disease with which the plaintiff 
was suffering would not result in total disability is not conclusive 
on the question of whether the plaintiff was able to follow a gainful 
occupation, and where there is evidence in behalf of the plaintif¢ 
that he was totally and permanently rendered incapable of en- 
gaging in gainful, occupation the conflicting evidence is properly 
submitted to the jury under correct instructions from the court. 
Tbid., 

d Liability and Property Dumage Insurance 

1. The provisions of an automobile liability insurance policy with an 
“omnibus coverage clause” extending its coverage to employees of 
the insured while using the cars of the insured and engaged in the 
performance of its business, does not extend to the use of such cars 
by an employee for purposes unrelated to or independent of the 
business of the insured, as in this case the use of the car by the 
employee after business hours for purposes exclusively his own. 
Johnston v. Casualty Co., 768. 
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INTOXICATING LIQUOR. 
B Possession. 
a Actual and Constructive Possession and Presumptions Therefrom 

1. Where the officers arresting the accused for violation of the prohi- 
bition law find at the time of the arrest whiskey in sufficient quan- 
tities hid under a loose board in his store, the whiskey is in his 
constructive possession, and the fact is sufficient to raise the pre- 
sumption that he bad it for the purpose of sale. NS, v. lose, 542. 


JUDGES. 
A Rights, Powers and Duties. 
a In General 

1. A judge of the Superior Court has no authority to review upon mat- 
ters of law a judgment rendered by another Superior Court judge, 
the procedure being by exception and appeal to the Supreme Court, 
and a judgment by one judge of the Superior Court in attempting 
to review the judgment of another judge will be treated as a nullity, 
and the former judgment from which no appeal is taken will remain 
effective. Wellons v. Lassiter, 474. 


JUDGMENTS (Execution on see Execution: rights should be set up before 
judgment see Mortgages H m 3; priority of mortgages and judgments 
against corporation see Corporations G h), 

F On Trial of Issues. 
b Form and Requisites 

1. Where the county board of education orders the removal of school 
committeemen, C. S.. 5458, who appeal under the provisions of 
C. S., 5427, the judgment of the Superior Court judge holding the 
act of the board of education in removing the committeemen invalid 
and dismissing the appeal for want of jurisdiction is inconsistent 
and erroneous. Board of Education v. Anderson, 57. 


e Conformity to Verdict or Pleadings 

1. When according to the verdict of the jury the plaintiff is entitled to 
recover damages in a negligent injury case, and the trial court 
refuses to sign judgment according to the verdict on the ground 
that as a matter of law the evidence failed to establish the defend- 
ant’s negligence as a proximate cause of the plaintiff’s injury, and 
signs judgment for the defendant without disturbing the verdict: 
Held, there being a conflict between the verdict and judgment, the 
judgment will be vacated, the verdict set aside and a new trial 
ordered on appeal. JAforgan v. Owen, 34. 


d Non Obstante Veredicto 
1. A motion for judgment non obstante veredicto is. in effect, a belated 
motion for judgment on the pleadings, and the defendant’s motion 
was properly overruled upon the authority of Iron Works v. Bea- 
man, 199 N. C., 5387, and cases cited. Little v. Furniture Co., 751. 


e Conditional or Alternative Judgments 
1. An order of continuance of the trial of an action providing that 
upon the performance of certain conditions the action should re- 
main upon the civil issue docket for trial, otherwise the judgment 
of the clerk appealed from to be affirmed, is not self-executing, and 
will be declared void. Flinchum v. Doughton, T70. 
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JUDGMENTS—Continucd. 
KX Attack and Setting Aside. 
b Surprise, Ercusable Neglect, ctc. 

1. Where the trial court finds that the attorneys for the plaintiff and 
defendant agreed upon a compromise judgment, and that while on 
his way to effect the agreement on the date counsel had agreed 
among themselves the case would be called, the attorney for the 
defendant was delayed by a closed highway, and that when he 
arrived at the courthouse he found that on the previous day judg- 
ment against his client had been taken by default in a much larger 
sum than the compromise agreed upon: Held, the action of the 
trial court in setting aside the judgment for surprise and excusable 
neglect, ete., and placing the parties in statu quo, will be upheld on 
appeal, C. S., 600, the reeord disclosing that the answer of the 
defendant set up a meritorious defense. Cagle v. Williamson, 727. 


f Procedure 


1. The action of the judge of the Superior Court in passing upon the 
judgment of the clerk of the court in refusing to strike out the 
defendant’s answer as sham and frivolous, C. S8.,. 510, is upon a 
matter of law requiring exception thereto and an appeal to the 
Supreme Court, and does not come within the rules of practice and 
procedure regulating the remedy from irregular Judgments or those 
contrary to the course and practice of the courts, and C. S&., 600, 
relating to mistake, surprise, or excusable neglect does not apply. 
Wellons v. Lassiter, 474, 


2. Where the clerk of the court, after time for filing answer has ex- 
pired. has allowed the plaintiff to amend his complaint to allege 
fraud so that an execution against the person of the defendant might 
be issued in the event of judgment in plaintiff's favor, and the 
required notice of the motion to be allowed to amend has not 
been given the defendant, but the amended complaint has been 
served on the defendant, his failure to file answer or to object to 
the irregularity until four months after judgment when execution 
against his person had been issued, is a waiver of the irregularity 
in the proceedings, and his motion to set aside the judgment as a 
matter of law will be denied. Discount Corp. v. Butler, 709. 


L Operation of Judgment as Bar to Subsequent Action. 
a Judgments of Nonsuit 

1. The plea of estoppel by a former judgment of nonsuit in an action 
between the same parties will not be sustained if the pleadings 
and evidence therein are not substantially identical, and on appeal 
it is not required that the trial judge in denying the plea to set 
forth the facts showing the difference, it heing discretionary with 
him. Ail w Insurance Co., 115. 


2. Where an action for wrongful death is brought against a corporate 
and an individual defendant more than one year after the date of 
the death, but within one year from the date of a voluntary non- 
suit in an action brought within the year against the corporate 
defendant alone, the action is properly nonsuited as to the indi- 
vidual defendant, he not being a party to the first suit nor affected 
by the nonsuit therein rendered. C. 8., 160, 415. Davis v. R. R.,, 
345, 
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ICUDGMENTS L—Continued. 


6b Matters Concluded or Embraced in Pleadings 
1. Decree for partition will not bar action relating to title te lands 


partitioned. Henderson v. Power Co,, 445. 


c Foreign Judgments 
1. The existence of a workmen’s compensation act in another state 


where a citizen of North Carolina has been injured while engaged 
there, does not exclude him from maintaining in the courts of this 
State an action for damages for the personal injury resulting from 
his employer’s actionable negligence, it appearing that the cause 
was never finally adjudicated in the other state. Lee v. Construc- 
tion Co., 819. 


M =Conclusiveness of Adjudication (Of decision of Supreme Court see 


Appeal and Error K ¢c; claims not set up before judgment are barre: 


4 


see Mortgages H m 3). 
a Matters Concluded 
1. A final decree for partition of lands operates to sever the unity of 


possession but it does not convey title, and where the devisees 
under a will have been parties to a special proceeding for partition 
in which a final decree has been rendered, they are not estopped 
thereby from maintaining an action against the grantee of one of 
the devisees to recover the land conveyed. Henderson v. Power 
Co., 448. 


b Persons Concluded 
1. Where lands have been devised upon certain limitations, some of 


£ 


which are affected with contingent interest, and the judgment of 
the court recites all parties and interest were before it, it will be 
conclusive of any interest embraced by the judgment. Bell v. Gil 
lam, 411. 


JURY (Inadvertence in empaneling jury held harmless see Criminal Law 


Le 3). 


C Right to Trial by Jury. 


a Preservation and Enforcement of Right 
1. Where a party to a civil action has preserved his right to a trial by 


jury by excepting to an order of reference he may waive this right 
by failing to file exceptions to particular findings of fact by the 
referee or by failing to tender appropriate issues on the exceptions 
so made embraced in the pleadings, and by failing to demand a jury 
trial as to each of these issues. Cotton Alills v. Maslin, 328. 


b Voluntary Waiver of Right 
1. Where claims against an insolvent corporation are filed with its 


receiver, and the parties waive their right to a trial by jury, and 
on appeal the cause is remanded for further findings of fact, the 
receiver, having waived its right, may not successfully insist upon 
a trial by jury on the second hearing. Trust Co. v. Transit Lines, 
415. 


ce In Particular Proceedings 
1. Trial by jury is not constitutional right under Workmen’s Compensa- 


tion Act. Hagler v. Highway Commission, 733. 
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JUSTICES OF THE PEACE. 
E Review of Proceedings. 
b Reco,dari 
i. Where the appellant from the judgment of a justice of the peace has 
given notice of appeal and paid the justice's fee, together with the 
clerk's fee for docketing the appeal, but no appeal has been docketed 
in the Superior Court and no fee received by the clerk nor notice 
of appeal given him, and application for a writ of recordari after 
the lapse of ten terms of the Superior Court is properly denied. 
Teel v. Knott, 521. 


LABORERS’ AND MATERIALMEN’S LIENS (Liens of employees of lum- 
ber company see Logs and Logging B ¢). 
E Waiver of Lien (Fraud in procuring, see Fraud C b 1, C ¢ 1). 

a Effect and Operation 

1. The legal effect of a valid waiver of lien, under the circumstances 

disclosed by the present record, is to remit the plaintiff to his right 

to participate in any fund in the hands of the owner. Home Build- 
ing v. Nash, 480. 


LANDLORD AND TENANT. 
B Leases in General (Liabilities of lessor and lessee for injuries to third 
persons from irrepair see Negligence A c). 
a Requisites and Validity 
i. Where a church leases a part of its property by a lease contract 
wherein it warrants that it has the indefeasible fee to the property, 
and the lessee refuses to accept the instrument on the ground that 
the title of the church was defeasible in that its deed coutained a 
provision in the habendum that the property should remain to its 
use provided and on condition that it remain in communion with 
the national organization: Held, if the provision in the khabendum 
be construed as qualifying the fee or as a condition subsequent, the 
possibility of the breach by the church is so remote that the condi- 
tion should be disregarded, and the lease will be upheld, the lessee 
being protected therein by covenants if the fee of the church should 
be terminated to the damage of the lessee. Church v. Refining Co., 
469. 
I>) Terms for Years. 
»b Assignment or Subletting 
i. Where a lease of real property expressly provides that the lessee, his 
heirs and assigns might not transfer the leased premises to another 
without the consent of the lessor, the restrictions do not solely 
apply to the original lessee, and where there are several and suc- 
cessive assignments of the lease, the consent of the lessor to one of 
these does not waive his right to withhold his consent to subse- 
quent assignments, the respective lessee taking with notice of the 
express terms of the lease, and where after a series of such trans- 
fers the lessor notifies a lessee that the latter could not transfer 
the lease to another but upon condition that he remain liable for 
the rent according to the terms of the original lease, the condition 
under which the lessee may lease the premises is enforceable by 
the lessor. Childs v. Theaters, Inc., 383. 
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LANDLORD AND TENANT—Continued. 
G Breach of Lease Contract. 
bd Jfeasure of Damages for Breach 
1. In this case held: measure of damages for breach of a lease contract 
were correctly assessed in accordance with JZonger v. Lutterloh. 
195 N. C., 274, and appellant’s contention that the damages assessed 
were excessive eannot be sustained. Trust Co. v. Transit Lines, 
415. 
H Rents (Lien on crops for rent after foreclosure see Mortgages H m 1, 2). 
b Rights and Liabilities 
1. Where a church, acting through its duly appointed trustees, executes 
a valid lease of part of its lands the lessee is not required to see 
to the proper application of the money it pays as rent under the 
terms of the lease. Church v. Refining Co., 469, 


LARCENY, 

A Offenses and Responsibility (Sufficiency of evidence of see Criminal 

Law Gm 1). 

b Degrees of Crime 

1. Under the provisions of chapter 285, Public Laws of 1895, as amended 
by chapter 118, Public Laws of 1918, the punishment for larceny 
of goods of less value than twenty dollars is for a misdemeanor, 
and over that and under certain circumstances is punishable as a 
felony, the burden being upon the defendant to show a diminution 
of the sentence, and where he has introduced no evidence and the 
State’s evidence is conflicting, he is entitled to have the value fixed 
by the verdict of the jury: and Held, where this has not been done, 
a sentence for the commission of a felony is reversible error. 8S. v. 

Talley, 46. 


LAW OF THE FORUM see States A a. 
LEASES see Landlord and Tenant. 
LEX LOCI CONTRACTU see States A a. 


LIBEL AND SLANDER. 
B Privileged Communications. 
b Qualified Privilege 


1. The question of whether slanderous words are privileged is a ques- 
tion of law for the court. Hartsfield v. Hines, 356. 


2. Where the slanderous words spoken of the plaintiff by the defendant 
are absolutely privileged, falsity and malice are irrebuttably nega- 
tived, but where the words are qualifiedly privileged the plaintiff 
must prove that they were falsely and maliciously uttered. Jbid. 

9 


3. Where the president of a corporation, after making investigation of 
reports of certain alleged misappropriations of its treasurer, sum- 
mons him to his presence and inferentially charges him therewith 
in the presence. of other officers or employees of the corporation 
having the duty of keeping the company’s records, the accusations 
of the president are qualiftedly privileged, the president, officers 
and employees haying an interest therein, and the treasurer in his 


7 
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LIBEL AND SLANDER B b—Continued. 
action to recover damages for the utterance of the alleged slander 
must show that the words. were spoken falsely and maliciously. 
Ibid. 


4. In an action for slander uttered by the defendant as president of a 
corporation, inferentially charging its treasurer, the plaintiff, with 
misappropriating the company’s property, evidence that the presi- 
dent and the plaintiff had always theretofore been on friendly 
terms; that the words were spoken in good faith and that the 
president appeared to be distressed at the time, is sufficient to 
support the finding of the court that the words spoken were spoken 
without malice. Jbid. 


®. Where a police officer has arrested an employee of a corporation havy- 
ing in his possession goods of the corporation that had been misap- 
propriated, words spoken to the officer by the president of the 
corporation charging that another employee of the corporation had 
also misappropriated goods of the corporation are qualifiedly priy- 
ileged, the president of the corporation and the officer having an 
interest in the matter, it being the duty of the officer to detect 
criminals. Jbid, 


6. In an action to recover damages for slander justification and mitiga- 
tion are comprehended in the defendant’s answer alleging truth 
and privilege, especially when the facts from which the privilege 
springs are set up by the defendant and appear to be sufficient. 
CG. 8., 542. hid, 


LIENS see Mortgages, Chattel Mortgages, Deeds, Taxation, Logs and Logging. 


LIFE ESTATES. 
C Sale of Estate for Reinvestment. 
a Right to Relief and Procedure 


1. Under the amendment to C. S.,, 1744, the right of those having a con- 
tingent remainder in lands to have the lands sold for reinvestment 
is extended to the life tenant, who may do so without the joinder 
of the vested remaindermen (chapter 124, Public Laws of 1927), 
and held: where the complaint of a life tenant alleges that the land 
is unproductive and income therefrom is insufficient to pay the 
taxes and reasonable upkeep, and prays that the land be sold, the 
demurrer of the vested remaindermen is improperly sustained, 
although the life tenant is not entitled to the specific relief prayed 
for, the complaint alleging at least one good cause of action. Stepp 
wv. Stepp, 237. 

LIMITATION OF ACTIONS (Adverse possession see Adverse Possession; 
charter provisions limiting time for bringing action see Municipal Cor- 
porations J b; limitation of action for wrongful death see Death B a; 
for foreclosure of tax sale certificate see Taxation H b 4). 


A Statute of Limitations in General. 
f Applicability to Defenses 


1. Where action is brought on note the defense of usury is not barred 
by lapse of two years. Pugh v. Scarboro, 59. 
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LIMITATION OF ACTIONS—Continued. 


B 


Computation of Period of Limitation. 
a Accrual of Right of Action 
1. Where a warranty is prospective as to a contract, as in this case, a 


written guarantee that a heating plant to be installed in a build- 
ing according to plans and specifications would be free from de- 
fects and flaws and capable of heating the building to a tempera- 
ture of 70 degrees with an external temperature of 10 degrees below 
zero, the statute of limitations does not begin to run in favor of 
the contractor from the date of the contract. C. S., 441, as the cause 
of action will not be deemed to have accrued at that time, and 
where the evidence is to the effect that the fault had repeatedly 
been called to the contractor’s attention with the latter’s ineffectual 
attempts to remedy it, upon which the owner relied until it was 
demonstrated that the plant was inadequate and could not be put 
in shape to comply with the warranty: Held, a motion as of non- 
suit under the defendant’s plea of the statute barring the action in 
three years from the time of making the contract is properly denied. 
Heath v. Furnace Co., 377. 


2, Where a husband uses the funds of his deceased wife to purchase 


land, creating a resulting trust in favor of her heirs, the right of 
action of the heirs accrues at the date of the execution of the 
deed to the husband purporting to put title in him in his own 
right, and the heirs of the wife will be barred from bringing action 
after ten years from the execution of the deed unless the statute 
is prevented from running by absence or disability. Miller v. 
Miller, 457. 


b Demand, Notice, Ignorance, Fraud or Mistake 
1. When the wife is in possession of the lands to which title has been 


conveyed to her and her husband and in which she may establish a 
resulting trust in her favor, she being the cestut que trust in pos- 
session, neither the three- nor ten-year statute of limitations will 
bar her right, there haying been no act of disclaimer or act of the 
husband which would set the statute in motion against her. Wise 
v, Raynor, 567%. 


d Disability 
1. An action is commenced upon the issuance of a summons, C. §., 404, 


and an action for assault and battery is barred upon the plea of the 
statute, C. S., 448, if not commenced within one year, but if the 
plaintiff alleges and shows that he could not sooner have brought 
the action because of his mental condition or insanity occasioned 
by the blow the defendant inflicted upon him, the time of such dis- 
ability will be deducted from the running of the statute. C. 8., 407. 
Hayes v. Lancaster, 293. 


e Absence from State 
1. Where a cause of action to enforce a resulting trust has existed for 


more than ten years, but subtracting the length of time the trustee 
thereof had been out of the State, the elapsed time is less than ten 
years, the cause of action is not barred by the ten-year statute. 
CC. 8., 411. Miller v. Miller, 458. 
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LIMITATION OF ACTIONS B—Continued. 
g Institution of Action 

1. Where certain named individuals, directors of a corporation, are 
served with summons as trustees, and as to them the plaintiff takes 
a voluntary nonsuit and moves that the corporation be made the 
defendant in the action, and the complaint amended, the effect of 
the motion is to commence a new action against the corporation, 
and not to amend the original complaint, and the statute of limita- 
tions as to the corporate defendant will be computed as to the 
date of service on it. C.S., 475. Jones v. Vanstory, 582. 


LOGS AND LOGGING (Application of Federal Employers’ Liability Act to 
logging roads see Master and Servant E a). 
B Duties and Liabilities of Lumber Companies to Employees. 
c Liens for Labor 
1. Under the provision of C. 8., 2486, prior to the amendment of 1929, 
persons who cut and log timber to a mill under a contract to do so 
at a fixed price are not entitled to a lien for such services in an 
action wherein it appears that the logs were seized on the premises 
of a railroad company, this interpretation of C. S., 2436, being 
strengthened by the fact that the amendment of 1929 included 
within the meaning of the statute those who were engaged in 
logging to the mill. Graves v. Dockery, 317. 


LUNATICS see Insane Persons. 


MALICIOUS PROSECUTION. 
A Night of Action and Defenses (Distinction between remedies of malicious 
prosecution and false imprisonment see Actions B ¢). 
b Legal Process 
1. Malicious prosecution is one founded upon valid legal process, main- 
tained maliciously and without probable cause, and where the 
plaintiff in his civil action for damages has been arrested under an 
invalid warrant he may not maintain an action for malicious prose- 
cution, his remedy being an action for false imprisonment. Young 
uv. Hardwood Co., 310. 
c Probable Cause 
1. In an action for damages for malicious prosecution the fact that the 
plaintiff was arrested upon the defendant’s affidavit before a justice 
of the peace, bound over to the Superior Court where a true bill 
was found, establishes probable cause prima facie, subjeet to re- 
buttal, and where he introduces no evidence in rebuttal at the trial, 
a judgment as of nonsuit is properly entered. Young v. Hardwood 
Co., 310. 


MANDAMUS—Does not lie to cempel superintendent to approve election of 
teacher see Schools and School Districts G a 1. 


MASTER AND SERVANT. 
A The Relation (Contract of employment not terminated by death see 
Executors and Administrators C b). 
a Creation and Existence in General 
1. The relation of master and servant arises out of contract and con- 
templates the master’s right to prescribe the end and to direct the 
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MASTER AND SERVANT A a—Continucd. 


means and method of doing the work, while in the case of a factor 
the agent is given possession of goods with authority to sell in his 
own name without disclosing the name of the principal er the fact 
of agency. Holleman v. Taylor, 618. 


© Master’s Liability for Injuries to Servant (Release from liability see 


Torts C). 
b Tools, Machinery and Appliances and Safe Place to Work 
1, Evidence tending to show that the plaintiff employed in the construe- 


tion of a highway was dissatisfied with a particular kind of plow 
point and was told by his superior employee to make one himself 
out of certain material left on the highway, and that the plaintiff 
employee selected an improper piece of material and was injured 
by a flying particle of steel as he was beating it into shape on an 
anvil with a sledge hammer, using his own selection of implements, 
is hetd insufficient to go to the jury on the issue of defendant's 
actionable negligence, and a judgment as of nonsuit is properly 
entered. Austin v. Paving Co., 218. 


2. Tpon evidence tending to show that the plaintiff's injury was caused 


by the bulging over of defendant's dinky cars, testimony that the 
defendant's superintendent knew of such condition for several 
months prior to the injury is competent on the question of the 
employer’s notice of the defect. Kelly v. Granite Co., 326. 


f Assumption of Risk 
1. An employee has the right to assume that another employee will not 


suddenly increase the risks of a dangerous employment, and he 
will not be held to assume such extra risk, and the question of the 
assumption of risks is ordinarily for the determination of the jury. 
Kelly v. Granite Co., 326. 


g Contributory Negligence of Servant. 


D 


1. Evidence tending to show that the plaintiff was employed by the de- 


fendant to level the bottom of a long deep ditch in laying sewer and 
water mains where he was directed by his foreman to work, and 
upon the calling of the warning to “look out’ suddenly given. he 
ran straight ahead towards the place where the ditch was caving in 
and received the injury in suit, and there is testimony that behind 
him the way was impeded by the crossing of the sewer and water 
mains within the open ditch which he was afraid to get over or go 
under: Held, sufficient to apply the rule that in case of sudden peril 
and emergency an employee is not held to the same degree of care 
for his own safety as under ordinary circumstances, and the case 
should be submitted to the jury. Harper v. Construction Co., 47. 


Master’s Liability for Injury to Third Person. 
a Independent Contractors 
1. Under a contract to cellect accounts upon a percentage basis where 


the collecting agent is to use its own methods independently of and 
free from control by the employer, the relation of employer and 
independent contractor is created, and where the collector in col- 
lecting a debt has the debtor wrongfully and unlawfully arrested 
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MASTER AND SERVANT D a—Continued. 
upon a criminal charge, the employer under the terms of the con- 
tract is not liable in damages resulting to the debtor therefrom. 
inscoe v. Jewelry Co., 580. 


2, Where, in an action against the owner of goods to recover for negli- 
gent injury inflicted by an alleged employee while distributing the 
goods to purchasers by automobile, there is evidence that the 
owner had consigned the goods to the one inflicting the injury, 
and did not have any control of or interest in the means of travel 
used by him, and was not Hable for his negligent act: Held, an 
instruction failing to sufficiently charge the jury as to the dis- 
tinction between master and servant and principal and agent or 
factor, entitles the owner to a new trial. Holleman v. Taytor, 619. 


E Federal Employers’ Liability Act. 
a To What Cases the Act Applies 


1. The Federal Employers’ Liability Act applies to steam logging roads 
in this State. McLean v. Hardwood Co., 312. 


2. In an action against two railroad companies who together employed 
a mechanic to repair “bad order cars” on a connecting track used 
and maintained by them both jointly, when the employee is injured 
while at work on a car in interstate commerce, the Federal Em- 
ployers’ Liability Act applies and the Federal decisions thereunder 
and the applicable principles of the common law as declared by the 
Federal courts control in an action brought in the State Court under 
the provisions of the act. Hamilton v. R. R., 545. 


b Nature and Extent of Liability Thereunder 

1. The rule that in an action by an employee of a logging road the Fed- 
eral Employers’ Liability Act applies and that contributory negli- 
gence will be considered by the jury only in mitigation of damages 
will not warrant a recovery where the employee was the alter ego 
of his principal and was under duty to see proper conditions sur- 
rounded the doing of the work, and his negligence in the discharge 
of this duty was the sole proximate cause of the injury to himself. 
McLean v. Hardwood Co., 312. 


2. Where the plaintiff’s intestate, employed by the defendant as flagman 
at a crossing, is killed while flagging the defendant’s crossing with 
a lantern furnished by the defendant, and there is evidence that 
the lantern was sufficient to warn those crossing in automobiles 
and others, and that the intestate was struck by a fast moving au- 
tomobile, the driver and owner unknown, which struck the intes- 
tate and threw him beneath the defendant's train to his death: 
Held, the conduct of the driver of the automobile was an inde- 
pendent and sole proximate cause of the intestate’s death, and a 
judgment as of nonsuit was properly entered, the case of two causes 
proximately causing the injury in suit not being applicable to the 
facts of this case. Boyd v. R. f., 824. 


8. The Federal Employers’ Liability Act is a humane and remedial 
statute, and to effectuate its purposes the courts will liberally con- 
strue it, and evidence of liability thereunder may be either direct 
or circumstantial. Hamilton v. R. R., 548. 
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MASTER AND SERVANT E b—Continued. 


4, Where two railroad companies operate a connecting track between 


their respective tracks which is used for repairing “bad order cars,” 
and both employ or pay a mechanic to repair “bad order cars” 
thereon, and under an agreement between them a “bad order car” 
is placed upon the track for temporary repair by one railroad cotn- 
pany which negligently notifies the other that the car was ready to 
be moved, and an employee of both is injured while making the 
necessary repair by the negligence of the latter company in moving 
the car without taking proper precautions: Held, the evidence that 
the injury was proximately caused by the concurrent and continu- 
ing negligence of both under the provisions of the Federal Employ- 
ers’ Liability Act as amended is sufficient, and a recovery for the 
resultant injury may be had against both as joint tort-feasors. 
loid, 


5. Evidence tending to show that an employee of a railroad company 


while repairing a brake on a “bad order car’ in the course of his 
employment in interstate commerce, was injured by the defendant's 
train suddenly and without warning and with unusual foree 
coupling the car without making the customary inspection to see 
that the car was ready to be moved, is held sufficient to take the 
ease to the jury upon the issue of the defendant's actionable negli- 
gence under the provisions of the Federal JIimployers’ Liability 
Act, as amended. Jbid. 


6. Where there is evidence that repair work on cars was done on the 


defendant’s tracks in a certain locality without placing blue flags 
to show that such work was being done, the failure of a repairman 
to place such flags on the track while making repairs will not be 
held to constitute contributory negligence as a matter of law under 
the Federal Employers’ Liability Act, the issues of contributory 
negligence and assumption of risks thereunder being ordinarily for 
the determination of the jury. Jbid. 


7. Where issues of negligence, contributory negligence and assumption 


of risks arise upon the trial of an action under the Federal Em- 
ployers’ Liability Act, the burden of proof is upon the plaintiff upon 
the issue of negligence, and he must establish the defendant's negli- 
gence as the proximate cause of his injury, and the burden is on the 
defendant to prove contributory negligence and assumption of 
risks when relied on by him. Jbid. 


F North Carolina Workmen's Compensation Act. 


a Nature, Construction and Applicability 
1. The legislative intent should be ascertained and given effect in con- 


struing the Workmen’s Compensation Act, and its benefits should 
not be denied upon technical, narrow or strict construction. Martin 
v, Sanatorium, 221; Baker v. State, 232. 


2. The North Carolina Workmen’s Act is to be liberally construed to 


effectuate its purpose to provide compensation for employees injured 
in accidents arising out of and in the course of their employment, 
and the evidence in a proceeding thereunder is to be considered in 
the light most favorable to the claimant and he is entitled to every 
reasonable intendment thereof and every reasonable inference 
therefrom. Bellamy v. Mfg. Co., 676. 
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8. Whether one is an employee within the meaning of the Workmen’s 
Compensation Act does not solely rest upon the existence of the 
technical relation of master and servant, but a person is an em- 
ployee thereunder if he is engaged in employment under any ap- 
pointment or contract of hire or apprenticeship, express or implied, 
oral or written, and includes all employees of the State or its 
political subdivisions except such as are elected by the people or 
the General Assembly or appointed by the Governor. Baker v, 
State, 232; Moore v. State, 300. 


4, By statute the State has provided for payment in a certain manner 
to privates who have enlisted in the North Carolina National 
Guard, and a private therein who has taken the preseribed oath is 
an employee of the State within the meaning of the Workmen’s 
Compensation Act, and where he has sustained an injury arising 
out of and in the course of the performance of his duties as an 
enlisted man he is entitled to the compensation prescribed by the 
statute. N.C. Const., Art. XII, sec. 2; C. 8., 6821, 6823, 6864, 6889. 
Baker v. State, 282. 


5. A forest warden of a county is given statutory authority to appoint 
persons between certain ages to assist him in fighting forest fires 
with pain of penalty upon refusal, C. 8., 6186, 6157, and a person 
so appointed is entitled to receive a small hourly compensation for 
the services so rendered, and one so appointed is an employee of 
the State within the meaning of the Workmen’s Compensation Act, 
and is entitled to compensation thereunder for an injury received 
in the course of and arising out of his duties imposed by such ap- 
pointment. Moore v. State, 300. 


vb Injuries Compensable Thereunder 

1. Where the employee of a dairy company used his own automobile in 
the employer’s service, the gasoline furnished by the employer 
under an agreement that the employee was thus to be transported to 
and from his work, evidence that the employee received an injury 
while going to his work in the automobile according to the agree- 
ment is sufficient to sustain a finding of the Industrial Commission 
that the injury arose out of and in the course of the employment 
under the provisions of the Workmen’s Compensation Act. De- 
pendents of Phifer v. Dairy, 609. 


2. The words “out of and in the course of employment” as used in the 
Workmen’s Compensation Act refer to injuries which follow as a 
natural incident of the work within the employee’s duties and 
which may reasonably be contemplated as a result of the exposure 
occasioned by the nature of the employment, and extends to such 
as may arise while the employee is going to and from his work by 
being transported under the circumstances as a part of the employ- 
ment contract. Ibid. 


3. Evidence tending to show that an employee of a mill using water 
power had the duty of keeping the race at the dam on the employ- 
er’s premises clear of obstructions for the continued or proper 
running of the machinery of the mill, and that he came to his death 
in assisting the removal of an automobile from the water during his 
working hours by being drowned in the fast flowing waters in the 
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race, is sufficient evidence to sustain a finding of the Industrial 
Commission that his death was caused by an accident arising out of 
and in the course of his employment and awarding recovery to the 
claimant under the provisions of the statute. Southern v. Cotton 
Mitls Co., 165. 


4, The course of employment within the meaning of the Workmen’s Com- 
pensation Act refers to the time, place and circumstances under 
which an accident causing the injury takes place, and an accident 
is received in the course of employment if the employee is engaged 
in a duty he is employed and paid to perform, or which is reason- 
ably incident thereto, and an aecident arises “out of the employ- 
ment” when there exists a causal connection between the two, or 
the accident could be reasonably contemplated as risk incident to 
or involved in the employment. Davis v. Veneer Corp., 263. 


5. Where a mill owner permits an employee to sleep in the mill at night, 
and there is evidence that the employee voluntarily and without 
orders assumed to go for the superintendent at his home at night 
after his duties has ceased, and was struck and killed by an auto- 
mobile: Heid, the injury was not received through an accident in 
the course of the employment within the meaning of the Workmen's 
Compensation Act, and the fact that he punched the time clock 
before attempting his errand does not vary the result. Jbtd. 


6. In order to bring extraneous acts of an employee within the course 
of his employment, as contemplated in the Workmen’s Compensa- 
tion Act, by habit or custom, the character of proof must be clear 
and convincing as to the antiquity of the custom or use, and also 
of its duration and universality in the location where it is claimed 
to exist. Ibid. 


7. Evidence in this case that the loss of appellant’s vision occasioned by 
gonorrhea ophthalmia resulted naturally and unavoidably from the 
dropping of gasoline into his eve as a result of an accident arising 
out of and in the course of his employment, is held sufficient to 
sustain the award of the Industrial Commission to that effect under 
the provisions of the act that a compensable injury shall not include 
a disease in any form except where it results naturally and un- 
avoidably from the accident. Williams v. Thompson, 468. 


8. Where, in a hearing under the Workmen’s Compensation Act, the 
evidence tends to show that the employee was a salesman and col- 
lector, and was furnished an automobile by the employer, that there 
were no prescribed hours of work, and that after supper the em- 
ployee left his home to meet a business appointment, and that in 
order to buy some cigars, chewing tobacco, ete. he regarded as 
expedient to the purpose of his business visit, he deviated some 
3,500 feet to a drug store, and was injured in a collision while 
going from the drug store to the place of business of the customer, 
is held sufficient to sustain the finding of the Industrial Commission 
that the accident arose out of and in the course of the employment. 
Parrish v. Armour & Co., 664. 


9. Where the evidence tends to show that the employees in the defend- 
ant’s spinning department were required to remain in the mill for 
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a half hour after work therein had stopped, and that one of the 
employees therein was injured during this time in an accident 
while riding in an eleyator to another floor’ with a friend for the 
purpose of seeing about getting her friend a job in the mill, and 
that it was the custom of the employees to use the elevator: Held, 
under a liberal construction of the Workmen’s Compensation Act, 
the accident was in the course of the employment and the employee 
was entitled to compensation. Bellamy v. Jifg. Co., O76. 
ad Proceedings . 

1. The express provision of the statute conferring upon the Industrial 
Commission the power to subpcena witness for a hearing before it 
or one of its members designated for that purpose is not impaired 
or diminished by the provisions of the act empowering the Superior 
Court in proper instances to aid the Commission in procuring the 
attendance of witnesses at its hearings, or before any member or 
deputy thereof. In re Hayes, 133. 


2, The State has waived its sovereignty as to the claim of an injured 
employee under the Workmen’s Compensation Act, and under the 
act trial by jury is not a constitutional right, and an objection to 
an award of the Industrial Commission to the dependents of a 
county employee on the ground that the act deprives the defendant 
of its right to trial by jury is without merit. Const., Art. I, sec. 19. 
Hagler v. Highway Commission, T33. 

g Persons Entitled to payment 

1. Construing section 2, subsection (0) of the Workmen's Compensation 
Act defining a widower entitled to the benefits as one who had 
lived with the wife at the time of her death and ‘“‘was dependent 
upon her for support” in connection with section 39 defining de- 
pendents, it is held: to fully support the beneficial intent of the 
act the provisions in the latter to the effect that the widower be 
conclusively presumed a dependent of the wife is manifestly clear, 
and that under this presumption he is entitled to compensation for 
the death of his wife with whom he was living when her death was 
caused by an accident arising out of and in the course of her em- 
ployment. Afartin v. Sanatorium, 221. 

h Amount Recoverable Thereunder 

1. Where the Industrial Commission grants an award for partial loss 
of vision for such time as the applicant’s percentage of loss of 
vision bears to the total of 100 weeks, section 51(t). the said per- 
centage to be determined by a recognized eye specialist to be selected 
by the Commission: Held, the Industrial Commission has the au- 
thority under section 638 of the act to appoint a physician for the 
purpose, the matter being in fieri and the defendants being entitled 
to notice and hearing before final award, the Commission haying 
power to modify an award upon change of condition, section 42. 
Williams v. Thompson, 468. 


® Evidence that an employee, sustaining an injury compensable under 
the Workmen’s Compensation Act, suffered permanent loss of hear- 
ing in one ear as the result of the accident, is held sufficient to 
sustain an award of the Industrial Commission for permanent dam- 
ages therefor under the act. Parrish v. Amour & Co., 654. 
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i Review of Proceedings 
1. The facts found by a member of the Industrial Commission upon 
supporting evidence in a hearing before him, and approved by the 
full Commission, are conclusive upon the courts upon appeal. Jn 
ve Hayes, 133; Southern v. Cotton Mills Co., 165; Williams v. 
Thompson, 468; Parrish v. Armour & Co, 654. 


2. Where there is an admission contained in the report of the Industrial 
Commission passing upon the question of awarding compensation 
to an employee of the State, that the employee was in the employ- 
ment of the State and that the accident arose out of and in the 
course of the employment, these being admissions as to the law 
upon the facts, the courts will disregard them. Jfoore v. State, 300. 


MENTAL CAPACITY—To sign release see Torts C c; evidence of, see Wills 
D h; insane persons see Insane Persons, 


MILITIA—Workmen’s Compensation Act applies to, see Master and Servant 
Fa 2, 38. 


MORTGAGES (Reformation of, see Reformation of Instruments; chattel 
mortgages see Chattel Mortgages; allotment of homestead in equity of 
redemption see Homestead Ae 1). 


C Construction and Operation. 
c Lien and Priority; Registration (Receiver takes property subject to 
registered, see Corporations H b). 

1. Our statute requiring the registration of instruments to give priority 
of Jiens in certain instances, C. §., 3311, does not apply to the appli- 
cation of the equitable subrogation of lien in favor of one advancing 
money to pay off existing mortgage liens upon lands. Wallace v. 
Benner, 124. 

E Assignment of Mortgage or Debt. 
e Equitable Assignment and Subrogation 

1, Where the application for a loan from a Federal land bank expressly 
sets up prior registration mortgages on the lands and states that 
with the proceeds of the loan applied for the prior mortgages shall 
be paid (the law requiring a first lien) and the land bank accepts 
the application and sends its check to its attorney investigating the 
title to be endorsed by him and the borrower and used in conformity 
with the instructions that a first lien would be created on the lands 
for its loan, and in disobedience to these instructions the loan is 
used to pay off the first mortgage but not the second: Held, the 
land bank is entitled in equity to subrogation to the Hien of the 
first mortgage as against the second mortgagee, and the agreement 
of the first lienor to this effect operates as an equitable assignment 
of his lien giving priority over the lien of the second mortgage. 
Wallace v. Benner, 124, 

Ho Foreclosure. 
b Right to Foreclose and Defenses 
1. The foreclosure sale under a power in a deed of trust securing the 


balance of purchase money will not be restrained for a breach of 
warranty against tax assessment liens where it is made to appear 
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that the plaintiff had agreed to assume the assessment and re- 
ceive a credit of the amount upon his note for the purchase price, 
the credit having been made according to the agreement. JF isher 
v, Finance Co., 9. 


2, Where in a civil action by the receiver of a mortgage company and 
junior lienors to restrain the foreclosure of a mortgage and to 
have the debt secured thereby credited with the sums alleged to 
have been paid, and to have the amount of the debt reduced by the 
forfeiture of interest, it being alleged that the contract was tainted 
with usury: Held, although the plaintiffs would not be entitled to 
injunctive relief as a deliverance from alleged exaction of usury, 
upon tlie defendant’s demand for affirmative relief, the plaintiffs 
are entitled to know the correct balance due on the indebtedness 
in order to protect their interests, and a temporary order restrain- 
ing the foreclosure is properly continued to the final hearing. 
Parker Co, v. Bank, 441. 


3. The holder of a second mortgage on lands brought action against the 
first mortgagee to restrain the foreclosure of the first mortgage. 
The court found as a fact that the second mortgagee was ready, 
able and willing to pay, upon assigument of the mortgage, the 
amount of the debt secured thereby, less interest, the second mort- 
gagee alleging that usury had been charged thereon, C. S., 2306, 
the charge of usury was denied by the first mortgagee: Held, the 
second mortgagee was entitled to have the restraining order con- 
tinued to the final hearing in order that the amount of the debt 
might be ascertained by the determination of the issue of usury. 
Wilson v. Trust Ca., T88. 

h Execution of Power of Sale 

1. Where a deed of trust is given to secure an indebtedness of the 
trustor the title passes to the trustee for the purpose of security, 
and the insolvency of the trustee does not affect his duty to make 
a sale under the power of sale contained in the deed, and where 
the trustee becomes insolvent after the right to foreclose has become 
fixed according to the terms of the deed, and a chief State Bank 
Examiner has been appointed, in the absence of statute, the said 
Bank Examiner may not exercise the power of sale, the remedy 
being a civil action by the holders of the notes against the trustor 
and the trustee, or proceedings to foreclose by the trustee under 
the power, or they all can agree upon a substitute trustee. Witchell 
©. Shuford, 321. 


2. A land company borrowed money on its property and conveyed it to 
a bank as trustee to secure notes in the hands of purchasers, the 
deed directing foreciosure by the trustee or its successors or assigns 
upon certain conditions, and the trustee bank becoming insolvent, 
and a receiver being appointed, the court ordered the reeeiver to 
foreclose and make title to the purchaser at the sale, the receiver 
executed the power of sale contained in the deed of trust in accord- 
ance with its terms, and offered a deed in proper form to the pur- — 
chaser: Held, applying C. 8., 1209, 1210, under the facts of this 
case, the deed was sufficient in law to pass title. Trust Co. v. 
Hudson, 688. 
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m Title and Rights of Purchaser 
1. Where the purehaser of lands at foreclosure under the power of sale 


contained in a mortgage, intervenes in the landlord's action against 
the tenant for the possession of crops grown thereon, depending 
upon her title acquired under her deed given in pursuance of the 
sale, the burden of showing her title is upon the intervener, and 
she must establish as against the plaintiff the fact that the crops 
in question had not been severed or harvested at the time she had 
acquired her title under her deed, and a mere showing of demand 
fer the crops is not sufficient. Jennings v. Shannon, 1. 


2. Lien upon the crops grown on lands by a tenant are incident to and 


connected with the estate in reversion and follows the assignment 
to a bargainee unless the crops are at the time severed or secured 
hy a bond or note sufficient to break the connection and separate 
the obligation from the estate, and where mortgaged lands are in 
possession of a tenant and a foreclosure is had during the term 
of the lease the right to the lien on the crops for rent is dependent 
upon title to the land. Jbid. 


3. Where an intervener claiming crops grown upon the mortgaged lands 


as the purchaser of the lands at the foreclosure sale of the mortgage, 
any offsets er credits she may desire to claim against the mortgagor 
should be set up by her before judgment, and held further, under 
the facts of this case the question as to whether the purchaser paid 
for the lands upon delivery of her deed is not important. Jbdid. 


4. Innocent purchaser for value without notice acquires good title un- 


affected by fraud in prior foreclosure sale. Wood v. Trust Co.,, 
105; Cheek v. Squires, 661. 


5. Deed of purchaser at foreclosure sale will not be declared void for 


failure of clerk to order trustee to make deed. Cheek v. Squires, 
661. 


6. Purchaser’s title is not affected by trustee’s failure to make entry 


on margin of record nor by his failure to file statement. Jbid. 


Resale 
1. The allowance to be made a mortgagee as his commissions for several 


times selling the lands under advance bids is governed by the 
principle announced in In re Hollowell Land, 194 N, C., 222, where 
the lands were foreclosed by a trustee in a deed of trust. in re 
Mortgage Foreclosure, 636. 


Setting Aside for Fraud or Irregularity 
1. Purchaser in this case held to have obtained good title unaffected 


by alleged fraud in foreclosure of prior mortgage. Wood wv. Trust 
Co., 105. 


2. Where a deed of trust on lands has been foreclosed and a deed made 


to a purchaser, and his grantee has conveyed the lands to another 
who executes another deed of trust thereon to secure notes for 
money loaned, the knowledge of any fraud under the first fore- 
closure the attorney may have had will not be imputed to the pur- 
chaser at the foreclosure sale under the second deed of trust from 
the fact that the same attorney acted at different times inde- 
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o. 


pendently in making an investigation of the title which appears 
to be regular and good upon the books in the office of the register 
of deeds of the proper county. Jbid. 


Where a deed of trust has been foreclosed by the trustee in con- 


formity with the power of sale, and the sale accordingly made is 
sought to be set aside in equity for fraud, inadequacy of the pur- 
chase price must be coupled with some other inequitable element 
to be sufficient, and mere inadequacy of purchase price standing 
alone is insufficient to entitle the plaintiff to the relief sought. 
Roberson v. Matthews, 241. 


4. C. S., 2594(5) has no application to mortgages given prior to its 


Ot 


passage and it does not operate to wipe out a valid debt existing at 
the time it became effective, and it is not a ground for setting 
aside a foreclosure of a mortgage given before the passage of the 
act in an action by a subsequent mortgagee. J/bid. 


. Where one acting for the trustee in a deed of trust becomes the pur- 


chaser for the trustee, equity has the power to set the sale aside, 
and where there is evidence thereof in a suit to set aside the fore- 
closure sale the question is for the jury to decide as to the fact of 
such agency under proper instructions from the court. Jbid, 


6. The omission of the clerk to make an order to the trustee to give a 


=I 


deed to the purchaser at a foreclosure sale of a deed of trust is an 
irregularity in the foreclosure proceedings, but where the trustee 
has complied with the terms of the power of sale and has executed 
a deed to the purchaser, the purchaser’s title will not be held void 
soleiy on that account, the duty of the clerk to make the order 
being purely ministerial. C. S., 2591. Cheek v. Squires, 661. 


. The purchaser of lands at a foreclosure sale made in conformity 


with a deed of trust upon lands is not affected with constructive 
notice of fraud by the omission of the trustee to comply with the 
provisions of C. S., 2594(a) in entering upon the margin of the 
record in the office of the register of deeds the fact and date of 
foreclosure, the person to whom sold, ete., nor by the failure of the 
trustee to comply with C. S., 2594(b) requiring that he file in the 
clerk’s office a statement of receipts and disbursements of all funds 
coming into his hands by reason of the sale, for although the 
failure of the trustee to perform these duties constitutes irregu- 
larity in the foreclosure proceedings, the performance of these 
duties not being required until after the sale, the failure to per- 
form them cannot affect the title of the purchaser unless he has 
notice of fraud. Jbid. 


8. Where an officer of a real estate corporation acts for the corporation 


in foreclosing a deed of trust in which the corporation is trustee, 
and at the sale the land is bid in by an employee of the corpora- 
tion who does not pay any part of the purchase price, and who 
afterwards transfers the land to another who gives a deed of trust 
to the corporation to secure the balanee of the purchase price: 
Held, upon the foreclosure of the second deed of trust, the pur- 
chaser at the sale, being an innocent purchaser for value, acquires 
a good title unaffected by the fraud in the foreclosure of the first 
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deed of trust and free’ from the claims of the cestui que trust 
therein: and, held further, knowledge of the fraud committed by 
the officer of the trustee corporation will not be imputed to another 
corporation lending money for the payment. of part of the purchase 
price to the purchaser at the last sale, although the officer was also 
an officer of the lending corporation, the fraud being committed in 
the interests of the trustee corporation and against the interests 
of the lending corporation. Jbid. 


MUNICIPAL CORPORATION (Property exempt from taxation see Taxation 


B ad 8; bonds for public construction see Principal and Surety B b; 
adverse possession of streets see Adverse Possession A ji). 


A Creation, Alteration, and Dissolution. 


FE 


a Incorporation 
1, Where two land corporations have for their purpose the exploitation 


of mountain scenery, the interest of each being closely interwoven 
with the other, the lands of each connected by a scenic highway, 
there is no constitutional inhibition upon the Legislature from 
incorporating the lands of both into the limits of one town because 
there is a small intervening acreage between the lands incorporated, 
and an act incorporating the two tracts of land is held valid under 
the peculiar facts of this case although the tracts are not con- 
tiguous, and the municipality so created may lawfully exercise the 
power to tax lands within the limits conferred by its charter. 
Chimney Rock Co. v. Lake Lure, 171. 


c Attacking Validity of Charter 
1, While ordinarily the validity of a charter of a municipality cannot 


be collaterally attacked, the Supreme Court under the facts and 
circumstances of this case, decides the appeal upon its merits, it 
Leing to the public interest, involying the validity of taxes levied 
and bonds issued by the municipality. Chimney Rock Co. v. Lake 
Lure, 171. 


Torts of Municipal Corporations. 
c Defects or Obstructions in Streets or Other Publie Places 
. A municipal corporation holds its streets for the safe use of the 


public, and its building inspector may not permit an owner of prop- 
erty thereon to so erect a building on his own lands as to be a 
menace of injury to pedestrians or others, and by permission to 
the owner permit him to escape from the damages caused to a user 
of the street. Swinson v. Realty Co., 276. 


2. Where in an action against a city the evidence tends to show that 


roping used by the city to guard a ditch in the street was caught 
in a city truck being used to deliver wood to the poor of the city 
as a charitable measure, and that the truck threw the rope against 
the plaintiff causing the injury in suit: Held, the evidence dis- 
closes that the injury resulting from an unforeseen accident unre- 
lated to the proper guarding of the ditch, and evidence as to the 
ustial method of guarding ditches and the means approved and in 
general use, and an ordinance of the city in respect thereto, is 
irrelevant, and the refusal of the court to admit such evidence is 
not error. Cranfield v. Winston-Salem, 680. 
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3. A city is liable in damages to one whose personal injury or death is 


proximately caused by a dangerous condition of its streets of which 
the city had sufficient express or implied notice. Pickett v. R. R.., 
750. 


4, Where a dangerous place in the street of a city. has existed for a 


sufficient length of time to have been known by the city in the 
exercise of due eare in inspection, the city will be held to have 
implied knowledge thereof, and where there is evidence that a 


dangerous condition in the street of a city had existed for about 


four months, and that the superintendent of public works of the 
city, in the course of his duties, passed thereover several times a 
day, it is sufficient evidence of notice by the city of such dangerous 
condition. Jbid. 


5. Where the State Highway Commission has taken over the construc- 


tion of a street and bridge within the incorporated limits of a 
town, the town is not thereby relieved of liability for an injury 
proximately caused by a dangerous condition of the street at the 
bridge when the town has had implied notice of such condition 
which had existed for several months, C. S., 8846(j) providing that 
the State Highway Commission should assume full and exclusive 
responsibility for the maintenance of all roads forming a part of 
the State highway system expressly excepting from its provisions 
streets in towns and cities. Pickett v. R. R., 570. 


a@ Defects or Obstructions in Sewers, Drains or Water Courses 
1. An incorporated town is liable in damages to the lands of a lower 


SS) 


proprietor on a stream for the disposal of sewage into the waters 
of a stream causing depreciation in the value of the land of the 
lower proprietor upon the principle that it amounts to a taking of 
private property for a public use to the extent of the damage, re- 
quiring compensation to be paid under the provisions of our Con- 
stitution. Wagner v. Conover, 82. 


. Where the injury to the plaintiff’s land is shown to be of a ‘perma- 


nent nature and caused by the sewerage disposal plant of the de- 
fendant incorporated town, permanent damages may be awarded 
by the jury, measured by the difference in value of the land before 
and after the time the sewer system was constructed and main- 
tained. Jbid. 


. A municipality may not escape liability for damages to the land of a 


lower proprietor caused by its maintenance of a sewerage disposal 
plant upon the ground that it was done in the exercise of a goy- 
ernmental function. bid. 


4, Noxious gases affecting the health of those living upon the land may 


Cr 


be considered by the jury in assessing damages to the plaintiff’s 
land caused by the defendant municipality’s sewerage disposal 
plant as an element causing depreciation to the value of the land. 
Lbid. 


. Where prospective damages are awarded against a municipality for 


maintaining and operating a sewerage disposal plant to the dam- 
age of plaintiff's land lying lower down upon a stream into which 
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the sewage was emptied, in assessing plaintiff’s prospective damages 
the judgment should include such future damages as will-result to 
the land from the lawful maintenance of the sewerage plant that 
had been constructed. Jbid. 


6. Where there is evidence tending to show that the plaintiff's land was 
diminished in value by a municipality disposing of its sewage in a 
stream above the land, no error will be found in the instruction of 
the court confining the injury to that done to the plaintiff's land 
when, considering the charge as a whole, the jury must have 
awarded damages for the injury to the land in exclusion of any 
separate damages to the health of the plaintiff or those living upon 
the land. Ibid. 


7. In an action by the owner of lands against a city to recover damages 
caused by an overflow of a stream containing sewage, the parties 
have the right to confine the inquiry to temporary damages, and 
where they have done so, an issue as to permanent damages sub- 
mitted by the court in lieu thereof over the plaintiff's objection is 
reversible error. Harmon v. Bessemer City, 690. 


H Police Powers and Regulations. 
b Zoning Ordinances 


1. It is within the police power of an incorporated city or town to enact 
an ordinance under authority of statute prohibiting the erection or 
maintenance of a gasoline filling station within the town limits 
within one hundred and fifty feet of its designated graded school, 
and although filling stations will not be held nuisances per sé as a 
matter of law, such ordinances will not be held uneonstitutional in 
the absence of evidence that it is arbitrary or discriminatory, the 
burden being on the plaintiff, to prove it unconstitutional and 
void, Alhoskie v. Moye, 11. 


€ Violation and Enforcement of Police Regulations (Enjoining enforce- 
ment of tax ordinance see Taxation E b). 

1. Section 8, chapter 250, Public Laws of 1928, permits the issuance of 

a restraining order in favor of a city against the erection and 

maintenance of a filling or gasoline station eontrary to its ordi- 

nance, and the refusal to issue such restraining order on the 

ground that the remedy of the city for the violation of its zoning 

ordinance is by indictment alone is erroneous, Elizabeth City v, 
Aydtett, ds, 


2. Where individual property owners and a city seek injunctive relief 
against the erection and maintenance of a gasoline filling station 
within a zoning district within the city, the individual plaintiffs 
alleging permanent and irreparable injury to their property, a de- 
murrer on the grounds that authority to bring the suit had not 
been shown by the individual or corporate plaintiffs is bad, the 
allegations of the complaint of the individual plaintiffs being suffi- 
cient as to them, and the municipality having the statutory right 
given it. Section 8 chapter 250, Public Laws of 1925. Goldsboro 
ve. Supply Co., 405. 
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MUNICIPAL CORPORATIONS—Continued. 
J Actions Against Municipal Corporations. 
b Charter Provisions as to Notice and Limitation of Time for Bringing 
Action 

1. A city charter which provides that a grant of land by the owner for 
street purposes will be presumed after two years from the date it 
has been taken for such purposes by the city will bar the owner's 
right of recovery when he has failed to bring action for damages 
until after the limitation so fixed, and in this case Held: the assur- 
ance of the city engineer that the city was not taking the land at 
the time of the commencement of the work does not make it inequi- 
table for the city to plead its charter in bar, it appearing that 
the city had then actually taken the land and had continuously 
used the same for street purposes without objection for more than 

the period stated. Woods v. Durham, 608. 


K Fiscal Management and Taxation. 
a@ Power to Issue Bonds or Levy Tares (See, also, Taxation A). 

1. A municipality may issue valid bonds for its necessary expenses 
without the approval of its voters within the constitutional limita- 
tion in the absence of statutory authority, and with statutory au- 
thority and the approval of its voters it may issue bonds in excess 
of this limitation. Const., Art. VII, sec. T, construed with Art. V, 
sec. 6. Burleson v. Board of Aldermen, 30. 


2. While an incorporated town may not issue valid bonds for the erec- 
tion and maintenance of a public hospital with the approval of its 
voters without statutory authority, this authority is conferred by 
C. S., 2796, 2987. and where a proposed issuance of such bonds had 
been authorized by ordinance under the provisions of C. 8., 2988, 
and approved by the voters according to the provisions of C. S.,, 
2948, and the other statutes relevant have been duly followed. the 
bends so issued are a valid obligation of the town issuing them, 
and their issuance will not be enjoined by the courts, C. S., 72565, 
not applying to the facts of this case. Ibid. 


MURDER see Homicide. 
NATIONAL GUARD see Master and Servant F a 2, 38, 


NEGLIGENCE (Distinction between action for negligence and for nuisance 
see Actions B d; negligence of persons in particular relationships see 
Master and Servant, Parent and Child, Guardian and Ward: negligence in 
particular circumstances see Highways B, Railroads D, Electricity, 
Waters and Water Courses C ec, Food A a, Municipal Corporations E da; 
actions for wrongful death see Death B). 

A Acts or Omissions Constituting Negligence. 
c Condition and Use of Land and Buildings and Liability of Owner or 
Lessee (As constituting nuisance see Nuisance A b). 

1. For damages against a landlord caused by a negligent condition of 
the premises a sublessee can haye no greater claim against the 
landlord than his lessor, and in the absence of evidence that the 
landlord was under obligation to keep the premises in repair a judg- 

ment as of nonsuit is properly entered. Salter v. Gordon, 381. 
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NEGLIGENCE A—Continued. 

d Anticipation of Injury 
1. It is not required that a tort-feasor should have anticipated the par- 
ticular injury resulting from his negligent act in order to hold him 
responsible therefor in damages, but he is responsible for all the 
consequences of his negligent act which are natural and probable 
when injury or harm from the act could have been foreseen by a 
reasonably prudent man under the circumstances, Hamilton v. 

R. R., 548. 


f “Act of God” 

1. The defense of an “act of God” is not availabie in an action to re- 
cover damages for the negligent destruction of personal property 
when the defendant’s act unites therewith as an efficient proximate 
cause in producing the result. Nance v. Fertilizer Co., T02. 

B Proximate Cause. 
6 Intervening Negligence , 

1. Where the negligence of a third person is the sole proximate cause 
of the injury in suit, and acts independently of any alleged negli- 
gence on the part of the defendant, the defendant cannot be held 
liable for the resulting injury. Boyd v. R. R., 324. 

d Concurring Negligence 

1. In an action to recover damages for an alleged negligent injury 
there may be two or more proximate causes of the injury, and 
where this condition exists and the party injured is free from 
fault, those responsible for the causes are liable for the entire 
damages sustained ag joint tort-feasors. and the negligence of one 
will not bé permitted to exculpate the other, there being no right to 
contribution between joint tort-feasors. Smith v. R. R., 177; Little 


v. Furniture Co., 731. 

2. A prior negligent act may be a joint proximate cause of an injury if 
uniting with a subsequent negligent act of another it operates in a 
continuous and unbroken sequence to produce the Injury in suit. 
Hamilton v. R. R., 548. 

© Contributory Negligence. 
a Of Persons Injured in General 

1. In case of sudden peril employee is not held to same degree of eare 
for his own safety as is ordinarily required of him. Harper v. 
Construction Co., 47, 

2. Contributory negligence is the failure of the plaintiff to exercise 
eare of ordinarily prudent man under the circumstances. Murphy 
vo, Coach Co., 92. . 

d@ Burden of Proving Contributory Negligence 

1. The burden of showing contributory negligence is on the defendant 
when relied on by him. Murphy v. Coach Co., 92: Smith v. R. R., 
177. 

NEGOTIABLE INSTRUMENTS see Bills and Notes. 


NEW TRIAL—NSetting aside verdict see Trial G a; motions for new trial in 
eriminal action see Criminal Law J c; right to jury trial upon exceptions 
to referee’s report see Jury Ca 1. 
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NON OBSTANTE VEREDICTO see Judgments F d. 
NONSUIT see Trial D a; in criminal actions see Criminal Law I j. 


NUISANCE (Distinction between actions for nuisance and negligence see 
Actions B d). 


A Conditions Coustituting Nuisances. 
ain General 


1. A nuisance may or may not involve elements of negligence and may 
exist not only by reason of a positive act, but by negligent failure 
to perform a positive duty, and primarily a nuisance is a condition 
and not an act, and a thing or act which may be lawful may be a 
nuisance because of its negligent use or operation. Swinson v. 
Realty Co., 276. 


vb Condition and Use of Buildings 


1. Where the owner has erected a building having a water hydrant pro- 
jecting from the wall above a sidewalk, the question as to whether 
this constitutes an actual nuisance as being a menace to pedes- 
trians using the sidewalk is dependent upon surroundings or con- 
ditions under which it is maintained or whether against the public 
rights or general welfare, and is ordinarily a question for the 
determination of the jury in an action for damages for an injury 
caused thereby. Swinson v. Realty Co., 276. 


2. In an action to recover damages against the owner of a building hav- 
ing a hydrant projecting above the sidewalk nine inches, causing 
injury to a pedestrian at night, testimony as to whether the place 
was sufficiently lighted by the city is competent although the city 
is not a party to the action. Jbid, 


OFFICERS—Bonds of public, see Principal and Surety: actions to try title 
to, see Actions B hb. 


PARENT AND CHILD. 
A Rights and Liabilities of Parent. 
a Liability for Negligence of Child Driving Family Car 


1, The father is not ordinarily liable for the torts of his minor son by 
reason of the relationship, and his Hability must be predicated upon 
some principle of agency or employment, and where the son causes 
injury while driving his father’s automobile the theory of agency 
is determined by the “family car’ doctrine. Grier v. Woodside, 759. 


2. Where a parent owns an automobile for the convenience and pleasure 
of his family, a minor child who is a member of the family, though 
using the car at the time for his own purposes with the parent's 
consent and approval, will be regarded as representing the parent 
in such use and the parent will be held responsible for the negli- 
gence of the son causing injury to another. Jbid. 


3. The consent of the parent to the use of his family automobile by the 
son for the sole purpose of the latter may be implied from the cir- 
eumstances, such for example, as the habitual or customary use 
for his own purposes by the son, and where there is evidence to 
this effect the testimony of the father that at the time of purchas- 
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PARENT AND CHILD A a—Continued. 


ing the car he told his son not to use it without his consent raises 
the question of the implied consent of the father as against the 
father’s motion as of nonsuit. J/bid. 


PARTIES (Misjoinder of parties and causes see Pleadings D b; parties in 
action on surety bond see Principal and Surety B e 1: in action on con- 
tract see Contracts F a: remand for necessary parties see Appeal and 
Error K a). 

B Defendant. 
a Necessary Parties 


1. Where a will devises and bequeaths all the testatrix’s property of 
whatsoever kind to the children of the testatrix in trust, naming 
the husband as trustee with full power of sale, reinvestiments, etc., 
in their behalf, and the beneficiaries thereunder bring an acfion to 
restrain or set aside a foreclosure sale under a mortgage given by 
the trustee on the lands affected by the trust: Held, the trustee’s 
interest in the result of the suit makes him a necessary party 
thereto, and where he has not been made a party either plaintiff 
or defendant the Supreme Court on appeal will not decide the case 
presented upon the sole question as to whether his mortgage given 
upon the lands falls within the authority vested in him under the 
will, and consequently whether the sale was valid or otherwise. 
Wiggins v. Harrell, 356. 


2. Where a necessary party fo an action will not join with the plaintiffs 
therein, they may have him made a party defendant when neces- 
sary for a final adjudication of the matters involved. Jbid. 


b Persons Who May be Sued 

1, The purchaser of a lease at the receiver’s sale of an insolvent cor- 
poration is not a necessary party to enforce a claim filed with the 
receiver for damages for the breach of the lease contract by the 
insolvent corporation or its receiver, and the refusal of a motion to 
make such purchaser a party to the proceedings is not error, C. S.. 
460, if such purchaser is @ proper party the motion is addressed to 
the sound discretion of the trial court and not reviewable on appeal. 
Trust Co. v. Transit Lines, 415. 


2. Where the deceased clerk of the Superior Court has commingled his 
personal and official funds and invested them as the law requires 
for the latter, and the suit is oniy for the appointment of a receiver 
to separate the investments which are amply sufficient to cover his 
official accounts, the sureties on the bonds of the deceased clerk 
are neither necessary nor preper parties to the action, and an order 
of the trial court in making them parties over their objection is 
error. Williams v. Hooks, 419. 


PARTITION—Does not adjudicate title see Judgments M a 1. 
PATENTS—Taxation of, see Taxation A i. 


PHOTOGRAPHS—Admissibility in evidence see Evidence D j: X-ray photo- 
graphs see Eridence K b 2. 
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PLEADINGS (Pleading fraud see Fraud C b; estoppel see Estoppel D b: 
usury see Usury C a: in action on note see Bills and Notes H b). 
« Counterclaims (Burden of proof on, see Evidence € d). 
b Definition and Subject-matter 
1. Under the provisions of C. 8., 521, a counterclaim is defined to be a 
claim existing in favor of the defendant arising out of contract or 
transaction alleged in the complaint as a foundation for the relief 
sought or a claim connected with the subject-matter of the action 
or other cause existing er contractu at the commencement of the 
action, and subject to these limitations it includes practically every 
kind of cross-demand existing in the defendant’s favor in the same 
right, either legal or equitable. Jnsurance Co. v. Griffin, 251. 
c Effect and Subsequent Pleadings 
1. Where the plaintiff life insurance company brings action to cancel its 
pelicy for fraudulent statements inducing the plaintiff to rein- 
state the policy upon application of the defendant, and in the 
defendant’s answer he alleges that he had refused the plaintift’s 
demand for the return of the policy because benefits under its 
disability clause had already acerued to him under the terms of 
the policy: Held, the answer sets up a counterclaim, though indefi- 
nitely stated, and the plaintiff's remedy is to apply, before answer 
or demurrer, to the court to require the defendant to make his 
allegations more definite, and the plaintiff’s motion for a voluntary 
nonsuit over the defendant’s objection is properly refused. Jnsur- 
ance Co. v. Griffin, 251. 


I TJemurrer. 
a Statement of Cause of Action 
1. Where one of seyeral of the causes of action alleged in the complaint 
is good a demurrer thereto for insufficiency to state a cause af 
action is had. Stepp v. Stepp, 237. 
i Misjoinder of Parties and Causes 
1. Where the complaint alleges that several and independent defendants 
are indebted to the plaintiff in a certain amount arising on separate 
contracts, a demurrer on the ground of misjoinder of parties and 
causes of action will be sustained. Warden v. Andrews, 330. 


~~: 


e Speaking Demurrer 

1. Upon a demurrer to a complaint upon the ground of the pendency of 
a prior action in another county between the same parties upon the 
same subject-matter, the fact of the pendency of such action must 
appear in the complaint in order to be sufficient ground for sus- 
taining the demurrer, and an affidavit accompanying the demurrer 
and stating the facts constituting the grounds thereof is insufficient. 
Buchanan v. Feldspar Milling Co., 52. 

2, A demurrer to the complaint upon the ground that the statute con- 
ferring jurisdiction on the court is unconstitutional, is bad as a 
speaking demurrer and will be overruled. Ellis v. Perley, 403. 

d When Demurrer May be Pleaded and Waiver of Right by Failing to 
Plead in Apt Time 

1. By answering to the merits of an action a defendant waives his right 
to demur to the complaint for misjoinder of parties and causes of 
action. Goldsboro v. Supply Co., 405. 
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PLEADINGS D—Continued. 


e Effect of Demurrer 
1. Where the complaint in an action on the surety bond of a contractor, 


conditioned upon the faithful performance of a contract, alleges 
that the bond has been executed and was binding on the surety, a 
demurrer thereto admits this as a fact, and the position that the 
plaintiff had not sufficiently alleged the proper execution of the 
bond by the defendant surety corporation cannot be sustained. 
Watson v. King, 8. 


2. A demurrer admits the relevant facts set out in the complaint and 


such relevant inferences of fact as may be deducible therefrom, 
but it does not admit conclusions or inferences of law, and refer- 
ences to the place where plaintiff's injury occurred as a “death 
trap’ and to the negligence of defendant as “wilful and wanton” 
will be disregarded as inferences of law. Andrews v. R. R., 483. 


E Amendment. 


a Right to Amend in General 
1. Where, in an action involving the issue of negligence, contributory 


negligence is pleaded in substance by defendant, an amendment 
allowed defendant to make his allegation more specific is not held 
reversible error under the facts of this appeal. C. 8., 545, 547. 
Gholson v. Scott, 429. 


2. An amendment to pleadings will not be allowed to extend beyond the 


scope of completing the cause alleged, and where a motion is 
allowed which makes a new party defendant, who is sought to be 
held solely responsibie, it constitutes a new action and not an 
amendment. Jones v. Vanstory, 582. 


b Notice of Motion to Amend and Hearing 
1. Unless a verbal or written motion to amend a complaint after time 


for filing answer has expired be made at the trial term of the action, 
previous notice of ten days must be given the defendant unless the 
time is shortened by the court, and an order allowing the amend- 
ment to be made, entered without such notice, is irregular. C. S., 
545, 912. Discount Corp. v. Butler, T09. 


H Filing and Service. 


a Time for Filing Pleadings 
1. N. C. Code, 1927, 509, providing that the clerk may not extend the 


time to file answer for more than twenty days from the time the 
answer is due to have been filed, except by consent of parties, does 
not affect the right of the Superior Court judge to allow an exten- 
sion of time under C. 8.. 536, in his discretion upon such terms as 
he may deem just, but the matter is within his discretion, and no 
appeal will lie from his refusal to allow a defendant to file answer 
after the trial is called. Washington v. Hodges, 364. 


b Service of Pleadings 
1. Where one defendant has, with the consent of the plaintiff been 


allowed an extension of time to file answer and has interposed a 
defense involving the rights of his codefendant, the latter who has 
filed no answer is bound by the discretionary ruling of the judge 
refusing to allow him to file answer upon his discovery of the 
matter alleged in the answer of his codefendant which was not 
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PLEADINGS H b—Conttnued. 
served on him, such answer not setting up a eross-action by the 
defendant filing it against the complaining defendant. Washington 
v. Hodges, 364. 
J Motions. 
a Motions to Strike Out Irrelevant Matter 

1. Where upon the plaintiff's motion, made in apt time, C. 8., 587, an 
order is made striking out certain parts of the answer as being 
irrelevant and immaterial, and the answer, after the matters ob- 
jected to have been stricken out, is sufficient to raise all issues of 
law or fact involved, and the defendant is not deprived of any 
substantial right or defense thereby, the order will not be held 
for error. Bank v. Atmore, 487. 


POLICE POWER see Municipal Corporations H. 
POLL TAXES see Taxation B g. 

POWER COMPANIES see Electricity. 
POWERS see Wills F h. 


PRINCIPAL AND AGENT (Brokers and commissionmen see Brokers and 
Commissionmen; distinction between principal and master see Master 
and Servant D a 2; collecting agent see Bills and Notes G ¢). 


A The Relation. 
ad Duration of Agency and Termination 
1. The appointment of an authorized agent to act in behalf of a princi- 
pal will be presumed to continue in the absence of anything to 
show revocation. Bank v. Howell, 688. 


C Rights and Liabilities as to Third Parties. 
b Powers of Agent 

1. Evidence in this action to recover the price of goods sold and de- 
livered is held sufficient to show that the purchaser’s agent had 
actual or apparent authority to bind his principal in making the 
purchase. Buchanan v. Carolina Stores, 792, 

ec Notice to cr Knowledge of Agent 

1. Principal will not be held to have implied knowledge of fraud of 
agent committed by him while acting for another principal. Cheek 
v. Squires, 661. 

PRINCIPAL AND SURETY. 
B Nature and Extent of Liability on Surety Bonds. 
b Bonds for Public Construction 

1. Money loaned a contractor building a State highway, evidenced by 
the contractor's note specifying that it was to be used for the pay- 
ment of laborers and materialmen in the construction of the road, 
is not included within the terms of the statutory surety bond of the 
contractor, and the surety is not liable therefor although the money 
was actually used as agreed in the note, unless the lender obtains 
an assignment from the laborers and materialmen of their rights. 
Trust Co. v. Construction Co., 804. 

2. A surety company on a contractor’s bond for the erection of munici- 
pal buildings in taking over for its own protection the completion 
thereof, and dealing directly with the materialmen upon its own 
eredit changes its Hability as a surety on the bond, and C. S., 2449, 
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PRINCIPAL AND SURETY B b—Centinued. 
providing that a ecreditor’s bill should be the remedy of material 
furnishers, ete., and that the action shall be brought in the county 
where the buildings were erected is not applicable. Mfg. Co. v. 
Hudson, 541. . 

3. While the board of trustees of the East Carolina Teacher’s College 
is made a body corporate, it is not a municipal corporation within 
the meaning of C. §8., 2445, requiring that an action against the 
surety on the contractor’s bond for publie construction be brought 
in the county in which the buildings were erected. Jbid. 

e Actions on Surety Bonds (Surety not necessary party in action to sepa- 
rate personal and official funds of clerk see Parties B b 2). 

1. Where a contractor gives a surety bond for the faithful performance 
of a contract for the cutting of timber, it is not necessary to first 
ascertain by action or otherwise the amount of the liability of the 
contractor before uniting his surety as a party to an action for 
damages for its breach, the surety being a proper party for the 
complete determination or settlement of the question involved. 
Watson v. King, 8. 


PRIVILEGED COMMUNICATIONS see Criminal Law G q. Libel and 
Slander B. 


PROCESS. 
B Service of Process (Waiver of service by general appearance see Ap- 
pearance A b). 
a Service on Domestic Corporations 

1. The statutory provisions as to service of summons on private cor- 
porations must be observed, C. 8., 488, and where individuals, di- 
rectors of a corporation, are served with process as trustees, it will 
not be effectual as service on the corporation, but only on the indi- 
viduals named. Jones v. Vanstory, 582. 

b Personal Service on Nonresidents 

1. Where the summons in an action has been returned by the proper 
process officer “defendant not to be found,” ete., and thereon and 
from verified pleadings of a party the location of the defendant is 
determined and personal service has been made, an exception to 
the validity of the service on the ground that the place of resi- 
dence of defendant in another State was not made to appear by 
affidavit to the clerk prior to the mailing of the summons cannot be 
sustained, the provisions of the statute having been substantially 
complied with, C. S., 491, a different rule applying to C. &., 484, 
relating to service by publication where the defendant's rights may 
be lost through lack of knowledge and lapse of time. Casualty Co. 
v, Green, 535. 

e Service by Publication and Attachment (In proceedings to foreclose 
tax sale certificate see Taxation H b). 

1. Where the mortgagor is in possession of the lands in this State the 
interest of a nonresident mortgagee therein is not subject to attach- 
ment levied for the purpose of having the court obtain jurisdiction. 
Berry v. Ellis, 285. 

2, Where a nonresident defendant has had his property in this State 
attached for the purpose of bringing him within the jurisdiction of 
our courts, and it is made to appear that his interest in the prop- 
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PROCESS B c—Continued. 
erty was insufficient for a valid attachment, the action will be dis- 
missed on his motion made in a special appearance for that pur- 
pose, when he has not otherwise been legally served and he has not 
waived his rights. Jbid, 


3. Our statute allowing service of summons by publication, C. S., 484, 
providing among other things that it be made to appear to the 
satisfaction of the court by affidavit that the person to be served 
“cannot after due diligence be found in the State” is in derogation 
of the common law, and its requirements must be substantially 
complied with, and held: where the summons has been duly re- 
turned “defendant not to be found in the State,’ and at the time 
of its issuance it was alleged in a verified complaint and in sup- 
porting affidavits that the cause of action was for money had and 
received, and that the defendant was beyond the limits of the 
State, and was a resident of another State, the statute was sub- 
stantially complied with and the validity of the service is upheld. 
Beéthell v. Lee, 75d. 


QUO WARRANTO see Actions B b 1. 


RAILROADS (As carriers see Carriers; liability for injuries te employees 
see Master and Servant E). 
D Operation. 
b Accidents at Crossings 
1. Where the plaintift’s intestate is a guest in an automobile driven by 
the owner and is killed in a collision with a railroad train at a 
erossing with the highway, and there is evidence tending to show 
that the guest had no control or direction over the driver of the 
ear and that both the driver and the defendant’s employee running 
the train were guilty of negligence which acting together proxi- 
mately caused the injury in suit, the negligence of the driver of the 
car will not be imputed to the plaintiff’s intestate and it is not 
contributory negligence barring the right of the administrator of 
the intestate from recovering against the railroad company, and 
the evidence is properly submitted to the jury on the question of 
the railroad company’s negligence and proximate cause. Smith v. 
KR. Ri AT. 


2. Where in an action against a railroad company to recover damages 
for an alleged negligent personal injury there is evidence that the 
defendant’s train was backed over a public highway crossing with- 
out giving any signal or warning and without a lookout on the rear 
of the train, and that it collided with an automobile in which the 
plaintiffs were riding as mere guests, and there is no evidence 
that the plaintiffs owned the car or had any control over the driver 
or were engaged in a common enterprise: Held, the evidence is 
sufficient to take the case to the jury on the issues of negligence 
and proximate cause, and the refusal to submit an issue as to the 
contributory negligence of the plaintiffs ig not error, the negligence 
of the driver, if any, not being imputable to the plaintiffs. King v. 
R. R., 898. 

3. A driver of an automobile is required to look and listen for approach- 
ing trains before going upon a railroad grade crossing, and where 

the evidence tends to show that the plaintiff was riding with his 
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RAILROADS D b—Continued. 
curtains up and that the collision with defendant’s train was in 
broad daylight, and that the plaintiff had an unobstructed view of 
the track for 300 to 400 yards, except for a passing automobile, the 
defendant’s motion as of nonsuit should be allowed. Eller v. R. R., 
527. 


4, Where the evidence tends to show that the plaintiff negligently or 
without due regard for his own safety was personally injured in a 
collision of his automobile with defendant’s train at a grade cross- 
ing in a town, the fact that there was also evidence of the failure 
of the defendant to give the usual signals required for the ap- 
proach of a train to a crossing is not sufficient to deny the de- 
fendant’s motion as of nonsuit, under the facts of this case. Jbid. 


5. A railroad company will be held responsible only for such obstrue- 
tions at a grade crossing as are under its control or management, 
and it will not be held responsible for an obstruction of plaintiff’s 
vision by automobiles happening to pass at the time of the collision 
between the plaintiff's automobile with the defendant’s train. 
Ibid. 

6. Under the facts of this case the maintenance by the defendant rail- 
road company of a guard rail three and one-half inches from the 
main rail, between which the wheels of plaintiff's automobile was 
caught, preventing him from turning off the track in time to avoid 
the collision, is held insufficient evidence of negligent construction 
of the guard rail. Ibid. 


7. Although the failure of a railroad company to provide a watchman 
or signaling devices at a crossing may be considered by the jury in 
proper cases upon the question of negligence, the fact that a cross- 
ing is much used has not been held sufficient to raise the question, 
all cases holding that a watchman or signals should have been pro- 
vided being where the crossing was obstructed by structures, curves, 
or peculiar conditions. Ibid. 


8. In an action to recover damages against two defendants, a railroad 
company and Sinclair Refining Company station, there was evidence 
tending to show that a highway crossed the defendant railroad 
company’s tracks at a populous and much traveled place near 
where the codefendant, operating a station, had a yard into which 
there was a spur track of the railroad company with tank cars 
thereon, with a pile of lumber and also advertising signs, obstructed 
the plaintiff's view of a train of the railroad company, fast ap- 
proaching the crossing without giving warnings of any kind, so 
that the plaintiff, after having stopped his car, could neither see 
nor hear the approaching train until while attempting to cross the 
track the locomotive was upon him causing the injury in suit: 
Held, a demurrer upon the evidence did not prevail as to the de- 
fendant railroad company, but was good in favor of the defendant 
operator of the filling station. Madrin v. R. R., 784. 


c Injuries to Persons on or Near Track 
1. A person who voluntarily sits for his own convenience upon a-freight 
platform of a railroad company to watch the trains is a permissive 
licensee to whom the company is not liable except for injuries re- 
sulting from its wilful and wanton negligence, and evidence that 
the employees of the defendant in unloading a car left a plank, 
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used as a gangway, resting between the car and platform, and that 
the movement of the train dragged it upon and injured the plaintiff 
as he was sitting on the platform, and that he could have readily 
observed and avoided the danger, is held: not sufficient to take the 
case to the jury upon the issue of defendant's negligence, and its 
motion aS of nonsuit should have been allowed. Gibbs v. R. R., 49. 


2. Allegations of the complaint in an action against a railroad company 
to recover for a personal injury alleged to have been negligently 
inflicted, that the defendant permitted children to ride on its freight 
trains by holding to the side ladders of the cars at a place in the 
city used by them as a playground, and that the injury resulted 
from the plaintiff being struck while so riding by a Support to a 
bridge placed too near to the tracks for safety, are held insufficient 
to establish a breach of duty by the defendant, and its demurrer 
was properly sustained. Andrews v. R. R., 483. 


RECEIVERS—Of insolvent corporations see Corporations H b: of banks see 
Banks and Banking H; right of receiver to execute power of sale see 
Mortgages Hh. 


RHCEIVING STOLEN GOODS. 
D Trial. 
d Verdict 

1. Where the defendants are tried for storebreaking, larceny and re- 
ceiving stolen property, and a verdict of guilty on the last count 
is rendered without a finding that the defendants knew the goods 
to be stolen at the time of receiving them, the verdict is fatally 
defective, and the defendants’ motions, aptly made, to set aside 
the verdict or in arrest of judgment should be allowed, and a 
venire de novo will be ordered on appeal when the motions have 
been denied. S. uv. Beal, 90. 


RECORDARYI see Justices of the Peace E b. 


REFERENCE (Right to jury trial upon exceptions see Jury C a 1). 
A Proceedings. 
a Order of Reference and Power to Refer 

1. The trial court may order a compulsory reference where an account- 
ing is necessary for the information of the court before judgment 
or for carrying a judgment or order into effect. C. 8., 573. Cotton 
Mills v. Maslin, 828. 

d Power of Referee to Reopen Case 

1. A referee has power to reopen a ease still pending before him without 
final report made by him, with proper notice given the parties, and 
to permit the plaintiff to offer additional evidence, and when the 
evidence is then sufficient, his award in the plaintiff's favor sus- 
tained by the trial court will be sustained by the Supreme Court 
on appeal. Adams v. Woodie, 407. 

2, Conceding in this case that the referee should have given ten days 
notice to the defendant of his intention to reopen the case before 
him, his exception only to the power of the referee to reopening the 
ease is insufficient to show he was prejudiced on that account, and 
the judgment rendered adverse to him by the lower court will stand 
on appeal. Jdid. 
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REFERENCE—Continued. 
C Report and Findings. 
a Power of Court to Affirm, Medify, Set Aside, ete. 
1. The Superior Court, on exceptions taken to the referee’s report, may 
affirm, set aside, make additional findings, modify, or disaffirm the 
report. C. 8., 578, 579. Wallace v. Benner, 124. 
LU Exceptions to Report 
1. Where referee’s findings are supported by evidence the overruling of 
exceptions thereto by trial court is not error. Moore v. Brinkley, 


457. 
REFORMATION OF INSTRUMENTS (Of insurance contracts see Insur- 
ance Ec). 


B Defenses. 
a Innocent Purchasers 

1. Where a senior and two junior mortgages are given on land erro- 
neously described as lot forty-four of a certain plat, and foreclosure 
has been made under a power of sale in the senior mortgage and 
the controversy is by the holders of the junior mortgages over the 
surplus from the sale paid into the office of the clerk of the Supe- 
rior Court, the powers of the courts of equity relate back to the 
beginning of the transactions in regard to reforming the instru- 
ments upon the ground of mutual mistake or fraud as to the identity 
of the lot, and it is error for the court to hold that this equity could 
not be invoked in the present case as the title to the lands was in 
the purchaser at the foreclosure sale, as the title of such purchaser 
is not questioned, the matter involved being the distribution of the 
surplus funds in the clerk’s hands. Sheets v. Stradford, 36. 


RELEASE see Torts C. 


REMAINDERS—Right of life tenant to have property sold see Life Estates 
© a1; remainders created by will see Wills C. 


REMOVAL OF CAUSES. 
D Citizenship of Parties. 
a Amount in Controversy 

1. The sum which the plaintiff in an action is entitled to recover is the 
amount to which he is entitled upon the allegation and proof, and 
not the amount prayed for in the prayer for relief, and where an 
action is brought on a five thousand-dollar policy of insurance, the 
complaint alleging upon information and belief that the amount 
recoverable was not less than three thousand dollars and praying 
judgment in the sum of three thousand dollars, and the plaintiff 
expressly refuses to waive or remit the amount of their claim in 
excess of three thousand dollars, the amount in controversy is 
within the jurisdiction of the Federal court, and the defendant’s 
motion for removal of the cause from the State to the Federal court 
on the ground of diversity of citizenship should be allowed. Smith 
wo. Travelers Protective Asso., 740. 


RULE IN SHELLEY’S CASE see Wills E ¢; Deeds and Conveyanees C e 8. 


SALES. 
H Remedies of Buyer. 
e Actions and Counterclaims for Breach of Warranty 
1. Where a written warranty of sale of machinery is based upon a con- 
dition precedent, and it appears that the purchaser could not read 


INDEX. 937 


SALES H e—Continued. 


or write, and that the warranty was not read to him by the seller's 
agent, the nonperformance of the condition is held not to bar his 
right of recovery on the warranty in this case. Gin Co. v. Wise, 
409. 


SCHOOLS AND SCHOOL DISTRICTS. 
G Teachers. 
a Election, Appointment and Term 
1, The approval of the county superintendent of schools is required for 


the election of a teacher or assistant teacher in a nonlocal tax 
school district, and his refusal to approve the election of one on the 
ground that he did not have sufficiently high certificates as a 
teacher and that his election as a teacher would not be for the 
best interests of the school will not sustain the finding of the trial 
judge that the refusal of the county superintendent of schools to 
approve the eleetion was arbitrary, captious and without just cause, 
and a mandamus to cause his approval is improvidently issued by 
the lower court. 38 C. 8., 5533. Cody v. Barrett, 48. 


SERVICE—Of process see Process; of case on appeal see Appeal and Error 
C a; of pleadings see Pleadings H b. | 


SET-OFF see Pleadings C. 


SEWER SYSTEMS see Municipal Corporations BE d. 


STATES. 


A Relation Between States. 
a Conflict of Laws and Law of the Forum (Proof of Laws of another 


State see Evidence I a). 


1. Where a contract is unlawful under the laws of this State, but lawful 


) 


at 


we) 


under the laws of another State wherein the contract was com- 
pleted, every presumption is against an intention to violate the 
law, and it will be presumed that the parties contracted with 
reference to the laws of the State in which. the contract would be 
valid. Bundy v. Commercial Credit Co., 511. 


. Where a contract is in effect a loan of money contrary to our usury 


laws and is executed by the local agent of the lending corporation 
in North Carolina subject to the approval of the home office in 
another State where the rate of interest is permissible, the lex loci 
of the State where the contract was finally completed is controlling 
unless it was therein completed as a device to avoid the usury laws 
of this State, and whether it was so executed as a device ta avoid 
our usury laws is a question of fact for the jury. Jbid. 


. A. contract made at a permissible rate of interest in another State, 


but: contrary to the usury laws of this State, when not a device to 
evade our law, is enforceable and is not considered as against 
publi¢ policy. Ibid. 


. Where a contract contains a stipulation that it should be governed 


by the laws of a certain State other than the State in which the 
contract ig executed, and it appears that the parties did not con- 
template the making or performance of the contract in the State 
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Ot 


-1 


8) 


whose laws are agreed to be controlling, the stipulation will be 
deemed immaterial. Jbid. 


. While a transitory cause of action may be maintained in the courts 


of a State other than the one in which it occurred. the /ex loci is 
that of the State wherein the injury was inflicted, to be determined 
as a matter of law by the courts of the State wherein the action is 
brought by proper service on the defendant. Howard v. Howard, 
oT. 


. The right of a wife to maintain a transitory action against her hus- 


band to recover damages alleged to have been caused by his negli- 
gent act depends upon the laws of the State wherein the injury 
was alleged to have been negligently inflicted on her by him. Ibid. 


. Where the wife brings an action in this State to recover damages 


against her husband for negligent personal injury inflicted in an- 
other State, the common law will be presumed to exist in the foreign 
jurisdiction unless it is made to appear in evidence that it has been 
changed by statute. Ibid. 


. The law of the forum governs in transitory actions as to matters 


affecting the remedy, the rules of evidence, the burden of proof, 
and exceptions within the scope of private international law. Jbid. 


. In order to recover in a transitory action under the laws of the State 


wherein the cause of action arose the laws of that State must be 
pleaded as well as proven, and the courts of this State will not 
take judicial notice thereof. Jbid. 


10. Heid, in this action on a transitory cause of action brought in this 


11, 


State wherein the wife seeks to recover damages against her hus- 
band for an alleged negligent personal injury inflicted on her while 
traveling in an automobile with him in the State of New Jersey 
the statutes of that State relating to her separate property rights 
and the decisions of its courts introduced in evidence do not confer 
authority on her to maintain an action in tort against her hus- 
band. Jbid. 


Under the common law a wife could not maintain an action in fort 
against her husband, and where the laws of another State applying 
this rule control in an action brought here, the recognition of its 
laws does not contradict any rule of public policy in our own State, 
although under our statutes such action could be maintained, nor 
does it result in any injustice to the citizens of this State, and such 
laws will be applied. Jbid. 


E Claims Against the State. 
a Consent to be Sued 


1. 


The State of North Carolina has consented to liability for injuries to 
its employees other than the employees elected by the people or the 
General Assembly, or appointed by the Governor, whose injuries 
are compensable under the Workmen’s Compensation Act. Baker 
wv, State, 232; Moore v. State, 300; Hagler v. Highway Commis- 
sion, 733. 


STATUTE OF FRAUDS see Frauds, Statute of. 
STATUTE OF LIMITATION S see Limitation of Actions. 


INDEX. 939 





STATUTES. 
A Enactment, Requisites and Validity. 
e General Rules in Respect to Validity 
1. A statute will not be declared unconstitutional by the courts unless 
it manifestly violates some constitutional provision, and all doubt 
will be resolved in favor of its validity. Chimney Rock Co. v. 
Lake Lure, 171. 


B Construction and Operation. 
a General Rules of Construction 
1. While as a general rule definitions contained in an interpretative 
clause of a statute are a part of the act, their meaning will not be 
extended beyond their necessary import or be allowed to defeat the 
legislative intent otherwise therein clearly expressed. Martin v. 
Sanatorium, 221. 


2. Where there are clauses of a statute that are repugnant to each other 
and cannot be reconciled by reasonable interpretation the latter in 
place will repeal the former, but the section will be reconciled if 
possible by reasonable construction. Jbid. 


© Repeal and Reyival. 
a Repeal by Hnactment 

1. Where a general and special act are passed on the same subject, and 
the two are necessarily inconsistent, the special act will be con- 
strued as an exception to the general law unless the provisions of 
the general law necessarily exclude such construction, and in this 
case Held: the provisions of the Machinery Act of 1929 providing 
for a schedule of discounts and penalties on all taxes levied by 
“any county” of the State repeal a special act relating thereto, the 
word “any” as used by the Machinery Act being construed to mean 
“all.” R. R. vu. Gaston County, T80. 


SUBMISSION OF CONTROVERSY see Controversy Without Action, 


SUBROGATION. 
A Right toa Subrogation. 
ain General 
1, Where a contract indemnifying the maker of a note against loss 
thereon is void as to the payee of the note on account of the opera- 
tion of the statute of frauds, the payee may not claim to be subro- 
gated to the rights of the maker under the contract of indemnity. 
Bank v. Courtway, 522. 


b Right Thereto of Person Advancing Funds for Payment of Liens 

1. Where money is advanced to discharge a mortgage encumbrance on 
land and the mortgage debt is thus discharged, the lender is not 
regarded as a mere volunteer, and is entitled under an agreement 
te an equitable assignment of the mortgage lien and holds the same 
in subrogation as against a lienor under a junior mortgage, and 
held further, that under the facts of this case the exceptions to 
the general rule of equitable subrogation do not apply. Wallace v. 
Benner, 124. 


SUMMONS see Process. 
SURETY BONDS see Principal and Surety. 
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Cal. 


TAXATION. 
A Constitutional Requirements and Restrictions (Power of city to issue 
bonds and levy taxes see Municipal Corporations KX a). 
b Limitation on Tax Rate 
1. The legislative authority necessary to the validity of an assessment 
of taxes by a county for. a special purpose in excess of the constitu- 
tional limit for general county purposes. may be conferred by 
special or general act, Article V, section 6, and held: authority is 
conferred by C. S., 1297-814, upon county commissioners to levy a 
tax for the special purpose of maintaining a home for aged and 
infirm and other similar institutions, and by C. 8., 7075, for the 
special purpose of preserving the public health, but no authority 
is given to leyy a special tax for the purpose of raising revenue for 
the maintenance of the county court and public welfare depart- 
ments. R. R. v. Lenoir County, 494. 
t Patent Rights 
1. A State may not directly tax a patent right issued by the United 
States government, nor may it indirectly tax such patent right by 
taxing the income derived from royalties therefrom. Maxwell v. 
Construction Co., 500. 


Appointment of road superintendent for, see Highways 


j Poll Taxes 

1. The provisions of our State Constitution limiting the right of a 
county to levy a poll tax in excess of two dollars on each person 
between specified ages is an inhibition of any excess and is manda- 
tory and self-executing, and the levy of an excess thereof by a 
county in certain of its townships with the approval of the town- 
ship voters under statutory authority declaring it to be levied in 
lieu of personal labor on the roads, but specifically denominating 
it a poll tax, is unconstitutional and void, and will be restrained 
py the courts. Constitution, Art. V, sec. 1. Diron v. Commissioners 

of Pitt, 215. 


2. The proportion between the property and the poll tax required to be 
observed by Constitution, Art. V, sec. 1, is entirely eliminated by 
the amendment of 1921, the amendment providing that such tax 
shall not be levied by a county in excess of two dollars, or by a 
city or town in excess of one dollar. Ibid. 


B Liability of Persons and Property (Priority of tax lien in assets of 
insolvent corporation see Corporations He 1). 
ad Property Exempt from Taxation 

1. The mandate of the Constitution is clear and explicit that all real 
and personal property in this State shall be taxed by a uniform 

rule, allowing exemptions from taxation of Federal, State and 
municipal property and exemptions in the discretion of the Legis- 
lature in certain instances relating to religion, schools, charitable 
institutions, ete., and in cases allowing interpretation, the extent 

of the exemptions must be strictly construed in favor of the right 

to tax, and where in construing a devise of various property in a 

city the courts have decreed that the lands be sold within a period 

of five years and fifty-five per cent of the proceeds distributed 
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among several beneficiaries of the class exempted by the Legis- 
lature, the property itself is not held by the beneficiaries desig- 
nated, but by the trustee in trust for the purpose of sale and dis- 
tribution of part of the proceeds of the sale to them, and held: the 
exemption does not apply except to the proceeds of the sale when 
received by the beneficiaries in accordance with the decree, and 
the lands in the hands of the trustee are subject to taxation. 
Const., Art. V, secs. 3 and 5. Latta v. Jenkins, 255. 


2. There is no application of the doctrine of equitable conversion to the 
liability of property to taxation by the State or its political subdi- 
visions, and property will not be exempted from taxation because 
the proceeds of sale thereof are to be used for religious purposes 
under the terms of a trust. Jbid, 


3. When property is lawfully acquired by an incorporated town it is 
free from the burden of taxation by State or county by the express 
provisions of our State Constitution, Article V. section 5, regardless 
of the purpose for which it is used, and held: where a town acquires 
lands in another county of the State for the purpose of generating 
electricity thereon for the use of its inhabitants and others, the 
property is exempt from taxation by the county in which the land 
is situate, and statutes that provide that the property must be 
wholly for public or school purposes in order to exempt it from 
taxation are void if in conflict with the constitutional provision to 
the extent of such conflict, the constitutional provision being self- 
executing. Andrews v. Clay County, 280. 


g Poll Taxes 

1. The requirement of citizens to work upon the roads is not a capitation 
or poll tax, or a tax at all, but a duty imposed upon certain citizens 
within certain limits of age, but where an act levies a tax in certain 
townships upon a vote of its citizens, upon the males compellable to 
perform road work, and no choice is given between the personal 
work and the payment of the tax, the act levies a poll tax, and if 
the amount thereof is in excess of the constitutional limitation, it 
is void. Dixon v. Commissioners of Pitt, 215. 


D Tax Liens. 
b Date of Attachment of Tax Liens 

1. The lien for taxes attaches to the real property taxed from the date 
provided in the statute, and the lien continues thereon until the 
taxes are paid, regardless into whose hands the property has passed, 
C. S., 1220, 8008, unless barred by some statute of limitations, but 
there is no lien upon the personal property for taxes except from 
the date of levy thereon, C. 8., 2815, and the provisions of C. S8., 
8006, require that the taxpayer, mortgagee or lien holder to point 
out personalty out of which taxes on real property may be paid in 
order to have the right that the personality of the taxpayer be first 
used before resorting to the real estate. Shale Products Co. v. 
Cement Co., 226. 


E Collection, Enforcement and Remedies for Wrongful Levy. 
b Enjoining Collection or Enforcement 
1. Where a town ordinance imposes a license tax upon those seliing at 
wholesale or peddling bakery products therein, and provides that 


942 


INDEX. 





TAXATION E b—Continued. 


its violation be punishable as a misdemeanor, the remedy to test 
the validity of the ordinance is to pay the tax under protest and 
bring action to recover it back, C. 8., 7979, and equity will not enjoin 
the town from executing its threat to arrest the agent of the plain- 
tiff every time the agent distributed bakery products in the town 
in violation of the ordinance, it not appearing that the plaintiff 
would be irreparably damaged by the payment of the tax, and the 
legal remedy to recover the tax affording adequate relief. Loose- 
Wiles Biscuit Co. v. Sanford, 467. 


2. Although injunctive relief against the collection of taxes will not 


ordinarily lie unless the tax itself is illegal or invalid, the remedy 
of the person assessed being to pay the tax under protest and bring 
action for its recovery, if circumstances are shown sufficient to 
invoke the aid of a court of equity, injunctive relief may be had, 
and in this case the evidence being to the effeet that the defendant 
town had levied a tax under C. 8., 7971 (56) on personal property 
of a partnership doing business therein, and had thereafter agreed 
with the partners that they were not liable therefor for the reason 
that they lived outside the corporate limits, and had not made fur- 
ther demand therefor until two years later when it undertook to 
compel the plaintiffs to pay back taxes for a period of five years: 
Held, sufficient to support the intervention of a court of equity, 
and judgment dissolving a temporary injunction is error. Barber 
vy, Benson, 683. 


H Tax Sales, Certificates and Foreclosure. 


a Tax Sales and Certificates, and Rights and Remedies of Parties 
1. Where the purchaser at a sale of lands for taxes, the county in this 


case, has received a tax sale certificate therefor, he has acquired 
an interest in or a lien upon the land so purchased with the only 
remedy of foreclosure by action as in case of a mortgage. Orange 
County v. Jenkins, 202. 


b Requisites and Validity of Foreclosure of Tax Sale Certificates 
1. The State as a sovereign power has the right to prescribe by statute 


the notice to be given to those interested in lands to be foreclosed 
under tax sale certificates except where the manner of notice inter- 
feres with the provisions of the Federal Constitution, and a statu- 
tory provision that substitutes notice by publication to be given in 
the newspapers as in an action in rem does not violate the “due 
process” clause of the Federal Constitution, and the purchaser at 
the judicial foreclosure sale, when fairly made in conformity with 
our statutory provisions acquires title free from the claims of those 
who may have an interest in the locus in quo who do not appear 
and defend their rights. C. 8., 8037; Michie Supplement of 1929, 
Laws of 1927, ch. 221, Laws of 1929, chs. 204, 334. Orange County 
v. Jenkins, 202. 


. In proceedings to foreclose lands under the provisions of statute to 


subject them to the lien of a tax sale, it is not required that the 
courts should have obtained possession of the locus in quo by 
attachment or actual seizure of the property. Jbid. 


3. Where the summons in proceedings to foreclose a tax certificate of 


the sale of lands in the action against the listed owner of the lands 


INDEX. 943 


TAXATION H b—Continued. 
has been returned the defendant “not to be found,” it is not re- 
quired as under the provisions of C. 8., 484, that this fact be made 
to appear by affidavit to the satisfaction of the court in order for 
valid service by publication. Jbid, 


4, The lien for taxes can be enforced by the State or its political subdi- 
visions under C. 8., 7990, and no statute of limitations applies to 
the sovereign in such action, but where the State or its political 
subdivisions elect to proceed under C. 8., 8037, the Imitations 
therein prescribed apply. Shale Products Co. v. Cement Co., 226. 


I Forfeitures and Penalties. 
a Failure to List Personalty for Taxation 
1. The failure of the owner of personal property to list it for taxation 
does not deprive him of his right of action to recover damages from 
one who has negligently destroyed it. Michie Supplement to N. C. 
Code, see. 2971 (185). Nance v. Fertilizer Co., TO02. 


bD Discounts and Penalties Based Upon Time of Payment 

1. The public-local statute relating to the schedule of discounts to be 
allowed and penalties to be enforced in the collection of taxes in 
Gaston County is held to be repealed by the Machinery Act passed 
thereafter at the same session of the Legislature providing for a 
schedule of discounts and penalties on all taxes levied by “any” 
county of the State, and where a taxpayer has paid the penalty 
imposed by the special act in an instance where the Machinery Act 
imposes no penalty, he is entitled to recover the amount so paid 
in his action therefor. Ch. 256, Public-Local Laws 1929; ch. 844, 
Public Laws 1929. R. R. v. Gaston County, T30. 


TORTS (Torts of municipal corporations see Municipal Corporations E; laws 
governing transitory cause brought in courts of this State see States 
A a 5, 6, 8 10, 11; admissibility of acts or declarations of joint tort- 
feasor see Evidence D i; father's. liability for torts of minor son see 
Parent and Child A a; nuisance see Nuisance; negligence see Negligence, 
Railroads, Master and Servant, Highways, Waters and Water Courses, 
and particular heads). 
© Release from Liability. 
o Mental Capacity to Execute 
1. The burden is on the plaintiff who has signed a release to prove his 


mental incapacity to have executed it when relied upon by him to 
set the release aside, Iangum v. Brown, 296. 


2. Where the plaintiff seeks to set aside his release of the defendant 
from the consequences of the latter's negligence, evidence that 
before the injury the plaintiff's mind had been normal and that 
at the time of the trial and previously he talked and acted like a 
child, that his memory and business capacity had failed him, is 
sufficient to take the case to the jury upon the question of plain- 
tiff’s mental incapacity at the time he signed it. Jbid. 


8. Where the issue as to the mental capacity of the plaintiff to execute 
a release binding upon him has been found by the jury in the plain- 
tiff’s favor, the answer to the issue relating to undue influence 
becomes immaterial. Jbdid. 
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TRIAL (References see Reference; right to trial by jury see Jury C; trial of 
particular proceedings and actions see Particular Heads; trial of crimi- 
nal actions see Criminal Law I). 

A Time of Trial, Notice, and Preliminary Proceedings. 
b Continuance 
1. Where proceedings against the State Highway Commission for 
damages for the taking of petitioner’s land have been had without 
notification to the Commission as to the appointment of appraisers, 
confirmation of the appraisers’ report and transfer of the issue to 
the civil issue docket for trial, an order of the court continuing the 
trial for the defendant’s attorneys not being able to attend at the 
time set for trial upon condition that defendant waive technical 
objections, pay costs, ete., is contrary to the usual course and prac- 
tice of the courts, Flinchum v. Doughton, TT0. 
B Reception of Evidence. 
e@ Objections and Exceptions 
1. Exceptions to the admission of certain evidence upon the trial will 
not be sustained when testimony of substantially identical import 
has been introduced without objection. Bank v. Florida-Carolina 
Estates, 480; Nance v. Fertilizer Co., 702; Indemnity Co. v. Perry, 
765. 
e Withdrawal of Evidence 
1. Where the motion to strike out the answer of a witness to a question 
is allowed, reversible error will not be held on exception to the 
failure of the trial court to charge the jury not to consider it, there 
being no special request therefor, and the failure to give such 
instruction not being prejudicial. Nanee v. Fertilizer Co., 702. 


© Conduct and Course of Trial (Contempt of court see Contempt). 
a Arguments to the Jury 

1. In an action against joint tort-feasors itivolving the issues of negli- 
gence, contributory negligence, and assumption of risks, wherein 
one only introduces evidence, the other not introducing evidence is 
not entitled, as a matter of right, to the opening and concluding 
speech to the jury under the provisions of Rule 38 of our practice, 
and a refusal of this request by the trial judge will not be held for 
error. Hamilton v. R. R., 543. 


D Taking Case or Question from Jury. 

a Nonsuit (In criminal actions see Criminal Law I j; in actions for 
negligence on highway see Highways B j; nonsuit as bar to subse- 
quent action see Judgments L a; after refusing motions for, court 
may not set aside verdict for insufficient evidence see Trial G a). 

1. Upon defendant’s motion as of nonsuit all the evidence is to be taken 
in the light most favorable to the plaintiff, and he is entitled to 
every reasonable intendment therefrom, and every reasonable in- 
ference in his favor. Murphy v. Coach Co., 92; Hill v. Insurance 
Co., 115; Smithwick v. Pine Co., 519; Hamilton v. R. R., 543; 
Nance v. Fertilizer Co., 702; Madrin v. R. R., T84. 

2. Where there is more than a scintilla of evidence defendant’s motion 
as of nonsuit should be denied. Mangum v. Brown, 296. 

8. Where the answer pleads a counterclaim the plaintiff may not take 
a voluntary nonsuit over the defendant’s objection. Insurance Co. 
uv, Griffin, 251. 
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4. Where a defendant makes a motion as of nonsuit at the close of the 
plaintiff's evidence, and upon the motion being overruled, intro- 
duces evidence in his own behalf, he waives his right to present 
the question of the sufficiency of the evidence to go to the jury by 
failing to renew his motion at the close of all the evidence, and 
his appeal will be regarded as if no motion had been made by him. 
C. 8., 567. Lee v. Penland, 340. 


5. Where there is evidence to support defendant’s counterclaim set up 
by him in his answer to the complaint the plaintiff’s motion to 
dismiss the cross-action thereon is properly denied. Gin Co. v. 
Wise, 409. 

b Directed Verdict 


1. Directed verdict in favor of party upon whom burden of proof is 
error. Bank v. AfcCullers, 591. 


EK Instructions. 
c Form, Requisites and Sufficiency 
1. Where the determination of the controversy admittedly depends 
upon the jury’s answer to an issue of fraud, exception to the 
charge of the court on the grounds that it unduly emphasized this 
issue will not be sustained on appeal when the record does not dis- 
close that the trial judge abused his discretion in the manner of 
arraying contentions or stating propositions of law. Bank v. 
Florida-Carolina Estates, 480. 


é Requests for Instructions 
1. Where the complaining party is not satisfied with an instruction by 
the court to the jury as being sufficiently specific, and the instruc- 
tion is substantially correct as to the law, his remedy is by offering 
a prayer for instructions in accordance with his view on the sub- 
ject. Roberts v. Davis, 424. 


f Objections and Exceptions 
1. Where the trial judge incorrectly states the contentions of the par- 
ties it is the duty of the party claiming error therein to call it to 
his attention in order to afford him an opportunity for correction. 
Bank v. Florida-Carotina Hstates, 480. 


g Construction of Instructions and General Rules Upon Review 
1. When the charge of the judge to the jury is correct when considered 
as a whole it will not be held for reversible error if certain matters 
therein, taken disjointedly therefrom, may not be technically cor- 
rect. Murphy v. Coach Ca., 92. 


2. Where upon the trial of the issue of devisavit vel non the trial judge 
in his instructions to the jury first correctly places the burden of 
proof on the caveators, and later on the propounders, the instruec- 
tions are conflicting upon a material matter, and prejudicial to the 
propounders, constituting reversible error. Jn re Will of Brown, 
44), 


3. An instruction of the trial judge to the jury upon the liability of a 
father under the “family car” doctrine for his minor son’s negli- 
gence in causing an injury to another is not held for prejudicial 
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error in this case because of the use of the words “driven by the 
son on various occasions,” it being admitted that the son had been 
driving the ear for more than two years, and it thus appearing that 
the jury must have understoed he was referring to his habitually 
and customarily driving it. Grier v. Woodside, T59. 


h Additional Instructions and Redetiberation 
1. The mere fact that the trial judge recalled the jury of his own motion 
to give them additional instructions after the case had been given 
them, and in the absence of counsel, is no ground for exception 
where there is no contention that the supplemental instructions 
were erroneous in law. Bank v. Florida-Carolina Estates, 480. 


EF Issues (Conformity of judgment to, see Judgments F c). 


G 


a Form and Sufficiency 
1. Where there is no evidence to support issue tendered refusal to 
submit such issue is not error. Bank v. Furniture Co., 371; King 
v. R. R., 398. 


2. Where the amount alleged to be due by contract is a mere matter of 
calculation from the other undisputed evidence in the case, the 
refusal of the court to submit an issue tendered thereon is not 
reversible error, where the controversy is determined by the answer 
of the jury to the issue submitted. Indemnity Co. v. Perry, 765. 


b Conformity to Pleadings 
1. In this case held: plaintiff alleged action for fraud and issues ten- 
dered by defendant were correct. Home Building v. Nash, 430. 


Verdict. 
a Setting Aside Verdict 
1. Where the trial court has refused to grant the defendant's motion as 
of nonsuit, he may not set aside the verdict on the ground of the 
insufficiency of the evidence as a matter of law, but may do so only 
as a matter within his discretion. Godfrey v. Coach Co., 41; Lee 
v. Penland, 340; Price v. Insurance Co., 427. 


2. Where during the trial the judge refuses at the close of plaintiff’s 
evidence his motion for a directed verdict in his favor, and again 
does so at the close of all the evidence, he may not after verdict in 
defendant’s favor grant plaintift’s motion as a matter of right to 
set aside the verdict, the case being analogous to the statutory 
right given a party to move for judgment as of nonsuit, it appear- 
ing that the trial judge did not set aside the verdict as a matter 
within his discretion. Mewborn v. Smith, 5382. 

3. Where the trial court sets aside the verdict as a matter within his 


discretion no appeal will lie therefrom, and in sueh eases it is not 
necessary that he should find the facts. Jn re Beal, 754. 


b Form and Sufficiency of Verdict 
1. Where the jury’s answer to the issues submitted are conflicting in 
their result, or are not determinative of the controversy, on appeal 
from a judgment entered thereon a new trial will be granted. 
Plotkin v. Bond Co., 590. 
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TRUSTS (Trustee is necessary party in action to declare mortgage on trust 
property given by him invalid see Parties B a 1; lessee of trustee not 
required to see to proper application of rent see Landlord and Tenant 
Hb). 

A Creation and Validity. 
b Resulting Trusts 


1. Where a wife conveys land owned by her to a corporation in consid- 
eration of shares of stock of the corporation, and she dies owning 
such stock, and after her death the corporation is dissolved, and 
her husband, who was entitled to only one-sixth of her estate as 
distributee, transfers the stock back to the corporation as con- 
sideration for a deed to the land from the corporation to him in 
his own right: Held, a resulting trust attaches to the land in favor 
of the heirs at law of the deceased wife for the other five-sixths 
interest. Miller v. Miller, 458. 


2. Where lands are purchased with the money of the wife and deed 
made to the husband and wife for life with remainder to the son 
of the wife, a resulting trust in favor of the wife will be created, 
and her conveyance of the timber standing thereon is valid. Wise 
v, Raynor, 507. 


8. Where a deed to lands is made to the husband and wife for life with 
remainder over, the conveyance reciting that the purchase price 
was paid by both, evidence is competent to establish a resulting 
trust in her favor that at the time the deed was being prepared 
that she told the draftsman in the presence of her husband that 
she was furnishing the money from her separate estate and that 
the full title was to be conveyed to her, and testimony of a disin- 
terested witness to the same effect is competent to corroborate her 
testimony. Jbid. 


F Appointment and Tenure of Trustees. 
a Appointment, Qualification, Failure to Qualify and Appointment of 
Substitutes | 

1. Where only one of two trustees appointed by will has qualified and 
acts as such, courts of equity will not appoint another, the pre- 
sumption being that the testator desires the trust to be adminis- 
tered by the trustee he appointed alone rather than have another 
appointed by the courts to act with him. Jn re Hstate of Smith, 

272. 


USURY (As grounds for enjoining foreclosure see Mortgages H b). 


A Usurious Contracts and Transactions (Applicability of laws of another 
State permitting greater charge of interest see States A a). 
a Construction of Contracts or Transactions as te Usury 

1. Where a credit corporation under a “covering agreement” agrees to 
“purchase” the accounts of a wholesale corporation “as may be 
acceptable” and to pay therefor one hundred per cent of their face 
value less certain charges, though denominating itself a purchasing 
contractor, it is in effect a loan of money and is condemned by our 
usury statute when a greater rate than 6 per cent is charged for 
the money advanced or loaned. Bundy v. Commercial Credit Co., 

511, 
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b Effect and Liabilities 
1. Where the payee of a promissory note or bond brings action thereon 


and the defendant sets up a deduction on account of usury, the 
two-year statute of limitations will not bar his defense, and within 
the plain intent and meaning of the statute the plaintiff will not 
be entitled to recover the usurious charge. Actions brought to 
recover usurious interest distinguished. C. S., 442(2), 2306. Pugh 
v. Searboro, 59. 


2. The plaintiff in his action to recover for usurious rate of interest 


paid and received by the lender is entitled to recover double the 
amount of the interest so paid and received, and an instruction to 
the jury that fails to give him this right (C. 8., 2306) is prejudicial 
to him and is reversible error. Admissions in this record held in- 
sufficient as a basis for a directed verdict of a specific amount. 
Bundy v. Commercial Credit Co., 511. 


3. Usurious rate must be actually paid in order to sustain action for 


statutory penalty. Clark v. Bank, 685. 


C Actions. 


a Pleadings 
1. A complaint in an action to recover twice the amount of an usurious 


rate of interest is demurrable if there is no allegation that such 
interest had been actualiy paid, and in this case held that allega- 
tions that defendant charged and received usury on a note dis- 
counted by plaintiff with defendant is insufficient to sustain the 
action for the statutory penalty. Clark v. Bank, 635. 


b Evidence and Proof 
1. No device to avoid our usury statute will be permitted to defeat its 


purpose, and in an action to recover on a promissory note or bond 
appearing on its face to be given for a lawful rate of interest, it 
may be shown by parol that an amount called a bonus had been 
deducted, and when this bonus has not been received by the payee 
the maker of the note may set up the usury statute, and the plain- 
tiff in the action upon the note will forfeit the amount of the 
bonus regarded as interest, and making the transaction an usurious 
one. Pugh v. Searboreo, 59. 


WATERS AND WATER COURSES. 
© Surface Waters, Dams, Ponds and Streams. 


ce Pollution (Sewer systems see Municipal Corporations E d). 
1. In an action against a fertilizer company to recover damages for the 


killing of plaintiff's hogs, evidence that defendant dumped chemi- 
eal refuse from its plant on a slope draining into the waters of a 
creek which overflowed the plaintiff's pasture, with further testi- 
mony of experts that the ingredients of the dump were poisonous, 
and that mud from the plaintiff's pasture contained the same 
chemicals, and that the death of plaintiff's hogs was due to such 
poison, is held: sufficient to be submitted to the jury on the issue of 
defendant’s actionable negligence. Nance v. Fertilizer Co., 702. 


2. Where the defendant’s septic tank overflows and pollutes a stream 


the plaintiff may recover damages proximately caused thereby. 
Little v. Furniture Co., 731. 
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3. Where the defendant’s septic tank has overflowed and polluted a 
stream, proximately causing damage to the plaintiff’s land, the de- 
fendant is liable therefor, although the stream may have been pol- 
juted from other sources also, and the plaintiff is entitled to have 
the jury assess such damages as proximately flowed from the de- 
fendant’s wrong. bid. 


WEAPONS—Concealed see Concealed Weapons; assault with deadly, see 
Assault and Battery B e¢: presumption from killing with deadly, see 
Homicide G b. 


WILLS. 
B Contracts to Devise. 
a Requisite and Vatidity 
1. A written agreement made with consideration contemporaneously 
with the execution and delivery of notes secured by a mortgage, 
that the obligor be absolutely released as ta the obligee or her 
estate upon her death is valid. Moore v. Brinkley, 457. 


4 Actions on Contracts to Devise 
1. In an action against the estate of the decedent to recover for services 
rendered upon the promise of the decedent to devise his lands in 
compensation, testimony as to the value of the lands is held compe- 
tent upon the question of the value of the Services rendered de- 
eedent. Lewis v. Mitchell, 652. 
D Probate and Caveat. 
c Burden of Proof in Caveat Proceedings 
1. Where a will is caveated on the ground of mental incapacity the 


burden of proof is on the caveators alleging it to establish the 
invalidity of the will on this ground. Jn re Will of Brown, 440. 


h Evidence in Caveat Proceedings 

1. In an action involving the mental capacity of a testator to make the 
will in controversy, there being evidence that he had been com- 
mitted to a hospital for the insane, with further evidence that he 
had been discharged as cured, C. 8., 6214: Held, the admission of 
evidence to the effect that he had since served on the jury in the 
trial of several cases without indication that it was to be followed 
by testimony as to eapacity to serve is reversible error: Jn re Will 
of Crabtree, A. 


2.'Where it is shown that the testator upon the caveat of his holo- 
graphic will has been committed to an insane asylum: Held, upon 
the issue of his testamentary capacity an instruction that “a will 
duly probated in accordance with the formalities of law is pre- 
sumed to be valid” is not objectionable, there being no presumption 
of mental incapacity by reason of the commitment in the asylum 
when it has been shown that the testator had been discharged as 
restored or cured by a certificate issued in accordance with the 
provisions of C. S., 6214. Jbid. 


Ei Construction and Operation. 
a General Rules of Construction 
1. In construing wills the courts will endeavor to ascertain the intent 
of the testator as expressed in the words used, and in cases of doubt 
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resort may be had to the usual canons of interpretation, and a 
devise will be construed to be in fee unless it appears from the 
will that the testator intended to convey an estate of less dignity, 
C. S., 4162. Bell v. Gillam, 411. 


2. The common-law rule that a devise without words of perpetuity or 


limitation conveyed a life estate only unless there is a manifest 
intention to convey the fee has been changed by C. S., 4162, pro- 
viding that a devise of real estate shall be construed to be a devise 
in fee simple unless the will by plain and express words indicates 
an intention to convey an estate of less dignity. Henderson v. 
Power Co,, 448. 


b Hstates and Interests Created 
1. A devise of lands “(a) to the children of my son I give, subject to 


the reservation hereinafter named, the following lands . . . (b) 
the said children to hold these lands during their life, subject to a 
reservation hereinafter named, and on their death shall go to their 
children, ete. . . . (ce) the said children shall hold these lands 
as shall their children, subject to the right of my son to the use of 
the lands cultivatable for his personal use so long as he shall 
live, . . . but in the event the title to the use shall in any way 
pass out of his hands, immediately the fee shall vest in his chil- 
dren”: Held, to create a life estate to the children of the son, sub- 
ject to his right to use all the land capable of cultivation so long 
as he shall live, on condition that the children’s life estate shall be 
converted into a fee simple upon the title to the use passing out of 
the hands of the son. Bell v. Gillam, 411. 


2. Where a will devises to the children of the testatrix certain lands to 


be equally divided between them, and by later item provides that 
if any of the children should die without leaving legitimate issue 
his or her share should go to the surviving children or grand- 
children of the testator: Held, the will devises the fee to the chil- 
dren as tenants in common, defeasible upon their dying without 
legitimate issue them surviving. Henderson v. Power Co., 448. 


8. A devise of lands to a certain son of the testator “and his bodily 


heirs,’ and if no bodily heirs then to the testator’s heirs and 
assigns does not pass to the son an indefeasible fee-simple title to 
the lands described, the condition referring to the son’s death with 
bodily heirs him surviving. International Agricultural Corp. v. 
Johnson, 465. 


c Application of Rule in Shelley's Case and Estates Created Thereunder 
(See, also, hereunder E b 3). 
1. A devise to testator’s wife of all his real property with power of dis- 


position over all or a part of the same, and the part not so dis- 
posed of to his daughter for her life and at her death to the “heirs 
of her body”: Heid, upon the death of the wife without any dispo- 
sition of the property the title to the lands vests in the daughter in 
fee simple under the rule in Sheliey’s case, the naked power of dis- 
position to the wife not affecting the result. Helms v. Collins, 89. 


2. A devise to the grandson of the testator to have and to hold during 


the term of his natural life, and no longer, and after his death to 
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his bodily heirs in fee simple, but if he should die without issue, 
the remainder over to designated persons, creates a fee simple in 
the grandson under the rule in Shelley’s case, subject to be de- 
feated upon his death without issue. Williams v. R. R., 771. 


ad Vested and Contingent Estates and Interests 

1. Where a will devises a remainder to a class the remainder vests in 
right, but not in amount or quantity, in such of the class as are 
in esse before the termination of the particular estate, and where 
the particular estate is determined by the happening of an event 
other than the death of the tenant of the particular estate, the 
fee immediately vests in those of the class in esse at the time of 
the termination of the particular estate, and in this case the grand- 
daughter of the testator takes the remainder in fee without await- 
ing the death of her father, the tenant of the particular estate. 
Bell v. Gillam, 411. 


2. Where a will creates a limitation over in the event that the first taker 
of the fee should die without issue, the event refers to the death of 
the first taker of the fee, and upon his death the estate immediately 
vests absolutely in the contingent remaindermen. Henderson v. 
Power Co., 448. 


3. Where a will devises property to the children of the testatrix as 
tenants in common and by later item provides that in the event of 
any of the children dying without legitimate issue them surviving 
the share of such child “shall go to such of my surviving children 
or grandchildren” as might be selected by the devisee: Held, the 
intent of the testatrix was to give her children and grandchildren 
the beneficial use of the property, and the devise is unequivocal 
and the intent is controlling, and the position that the later item 
does not affect the estate created by the prior item because the 
later item is not imperative, cannot be maintained. Ibid. 


f Designation of Devisees and Legatees and Their Respective Shares 

1. {n construing a will regard will be given the language employed to 
effectuate the testator’s intent, and where he has devised a certain 
part of his lands to his adopted son where he may select, and 
directs that the residue of his property, real and personal, be sold 
and the proceeds paid to his two sons “one-half that remains to 
D. and A. remaining money’: Held, as to the personalty the two 
sons were the primary objects of the testator’s bounty, and the 
money from the sale was to be divided between them after payment 
of debts and a tombstone as directed by the will, to the exclusion 
of the adopted son, and the further expression “kept on expenses 
after all debts are paid,” evidently intended expense of necessary 
upkeep of livestock and the like until the sale could be made. 
Groce v. Groce, 27. 


h Estates in Trust and Power of Appointment 
1. As a rule equity will not aid the nonexecution of a mere power of 
appointment, but where the power is in the nature of a trust, 
equity will execute the power, and where the devise is to the chil- 
dren of the testator, and in the event that any one of them should 
die without issue him surviving, his share should go to the other 
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children or grandchildren of the testatrix as selected by the will 


of the child dying without issue, and one of the children dies 


without issue and without exercising the power: Held, equity will 
apportion the property equally to all the members of the class de- 
scribed in the will. Henderson v. Power Co., 443. 


2. Deyises of property in trust to individual trustees by name for the 


purpose of “keeping up preaching” in a designated church and iu 
churches of weak financial condition, and for “home missionary 
work” are held not to be void for indefiniteness, the purposes of 
the devises being sufficiently described and the trustees named 


therein being trustees of a religious organization whose duties reiate 


to distribution of such funds. Whitsett v. Clapp, 647. 


F Rights and Liabilities of Devisees and Legatees. 


a General and Specific Devises and Bequests 
i. Upon construing a will to effectuate the testator’s intent, a bequest 


to a son of a certain sum of money and the residue, consisting of 
real and personal property, to a daughter: Held, the specific bequest 
to the son will be paid and deducted from the proceeds of the sale 
of the lands to make assets, the personalty being insufficient, se 
that the son may receive the amount of money specifically be- 
queathed to him. JLitaker v. Stallings, 6. 


¢ Advancements 
1. An advancement by.a father to his son is a gift in presenti or pro- 


vision made by the father on behalf of his son for the purpose of 
advancing him in life and enabling him to anticipate his inheritance 
to that extent. Hdgerton v. Perkins, 650. 


h Lapsed and Void Devises and Bequests 
1. Where a daughter of the testator is devised and bequeathed the 


residue of the estate real and persoval after a bequest of a specific 
sum of money to a son, and the daughter predeceases her father, 
the legacy lapses and the intent of the testator may be ascertained 
by striking out the name of the daughter and inserting in lieu 
thereof the names of those entitled to take, whether by descent or 
under the will. Jituker v. Stallings, 6. 


WITNESSES (impeaching, corroborating, etc., see Evidence D f, Criminal 


Law Gr; privileged communications see Criminal Law G q). 


A Attendance and Compensation. 


e Amount of Compensation of Expert Witnesses 
1. The amount to be paid an expert witness testifying at a hearing 


before a commissioner of the Industrial Commission in proceedings 
before him under the Workmen’s Compensation Act is a question to 
be determined in the discretion of the court and the witness may 
not require that it be fixed in advance before testifying as to a 
material matter involved in the inquiry. C. 8., 38898. in re Hayes, 
133. 


WORKMEN’S COMPENSATION ACT see Master and Servant F. 


WRONGFUL DEATH see Death B. 
ZONING ORDINANCES see Municipal Corporations H b. 


